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PREFACE. 


So  much  of  this  volume  as  contains  Reports  of  Gases,  has  been  prepared  upon 
substantially  the  same  plan  with  that  pursued  in  our  former  volume.  The  work 
has  been  done,  however,  with  increased  care,  and  we  trust  not  without  im- 
provement. 

We  ask  the  reader  to  bestow  a  few  moments  of  special  examination  upon  the 
PRACTICE  DIGEST,  with  which  each  volume  of  this  series  concludes.  It  is  not  a  mere 
digest  of  matters  embraced  in  this  volume.  It  is  a  digest  of  all  points  of  practice  in 
the  standard  New  York  Reports  and  Acts  of  Legislature  issued  during  the  period 
covered  by  this  volume.  It  is  not  a  compilation  of  the  marginal  notes  of  other 
reporters,  but  every  note  is  a_n  original  abstract  of  the  opinions  referred  to.  Dicta, 
and  cases  of  infrequent  application,  are  concisely  indexed,  as  it  were ;  but  in 
respect  to  all  other  cases,  we  have  endeavored  to  give  the  substance  of  both  the 
decision  and  the  reasoning  so  accurately  that  the  practitioner  who  has  not  access  to 
the  volume  may  safely  act  upon  our  note. 

In  the  digest  to  this  volume  we  have  introduced  the  feature  of  noting  the  court 
and  term  by  which  many  of  the  decisions  were  rendered.  It  is  only  in  a  portion 
of  the  cases  that  this  is  done  in  express  words  But  the  reader  should  bear  in  mind 
that  :— 

.BARBOUR'S  REPORTS, — gives  only  cases  in  the  Supreme  Court,  General  Term. 

BRADFORD'S, — only  cases  decided  by  the  surrogate  of  New  York  County. 

DOER'S, — only  cases  in  the  Superior  Court,  rendered  at  General  Term,  or  with 
concurrence  of  two  or  generally  three  justices.* 

KERNAN'S, — only  cases  in  the  Court  of  Appeals. 

And  that  each  case  reported  in  our  own  volume  can  be  traced  home  by  referring 
to  the  report  in  the  body  of  the  work.  He  will  thus  find  that  he  has  in  nearly  every  case 
information  as  to  the  court  and  term  of  the  court,  in  which  the  adjudications  noted 
in  our  digest,  were  made. 

ABBOTT  BROTHERS. 

119  Nassau-street,  New  York. 


*  3  Duer,  613,  note  a. 


TABLE 


CASES    KEPOKTED    IN   VOLUME  II, 


Appsert,  Drevert  a.  - 


B. 

Babcock,  Ormsby  a.  - 
Back  a.  Crussell, 
Barnum,  Munn  a. 
Bates,  Whittier  a. 
Beach  a.  Gregory, 
Belknap  a.   Mclntire, 
Bellinger  a.  Gardner, 
Bierce  a.  Smith. 
Bleecker  a.  Carroll,    - 
Blythe  a.  Tompkins,  - 
Bouck.   Hendricks    a. 
Bowery  Extension  Case, 
Bowie  a.  Brahe, 
Brahe,  Bowie  a. 
Bridges  a.  Hyatt, 
Brien  a.  Casey, 
Briggs  a.  Mackellar  - 
Briggs  a.  Matsell, 
Briggs  a.  Gaunt, 
Brower,  Shannon  a.  - 
Brower  a   Peabody,    - 
Brown  a.  Mitchell,     - 
Burtnett  a.  Gwynn,  - 
Butterly,  Claflin  a.     - 


C. 

Caldwell  a.  Raymond, 
Cannon  a.  Van  Wagner, 
Carpenter  a.  Sweet,  - 
Carroll,  Bleecker  a.    - 


PAGE 

PAGE. 

Carr,  Sandford  a. 

462 

165 

Casey,  Brien   a. 

416 

Cavanagh,  The  People  a.    - 

84 

Christie,  The  People  a. 

256 

Chrystie,  Teaz  a,        -         -         109, 

259 

Church,  Towner  a.     - 

299 

253 

Churchill  a.  Marsh,    -         -         - 

219 

386 

Claflin  a.  Butterly,     - 

446 

409 

Clark,  Eagleson  a.     - 

364 

477 

Cobb  a.  Lackey,         - 

158 

203 

Coddington  a.  Gilbert 

242 

366 

Corbin  a.  George,       - 

465 

441 

Crussell,  Back  a. 

386 

411 

Crafts,  Walden  a. 

301 

82 

Craig,   Lentz  a. 

294 

468 

360 

e,    -         -         368 

D. 

161 

161 

Davis  a.  Haffner,        ... 

187 

449 

Davis,  Reynolds  a.     - 

163 

416 

Deere,   Miller  a. 

1 

30 

Denniston  a.  The  New  York  &  New 

156 

Haven  Railroad  Company,  278, 

415 

77 

Depew  a.   Leal,         ... 

131 

377 

Douglass,   Ormsby  a. 

407 

211 

Dresser  a.  Wickes,     - 

460 

481 

Drevert  a.  Appsert,    - 

165 

79 

Dyer  a.   Forest,         ... 

282 

446 

Durkee,  Overill  a. 

383 

E 

193 

Edmiston,  Forsyth  a 

430 

r,   -         -         106 

Eagleson  a.  Clark,     ... 

364 

150 

Englis  a.  Furniss,      - 

333 

82 

Esselstyn  a.  Weeks,  - 

272 

VI 


TABLE    OF   CASES. 


F. 


Everson  a.   Gehrman, 
Fellerman's  Case, 
Figaniere  a.  Jackson, 
Figari,  Ginochio  a. 
Finn  a.  Gustin, 
Fish  a.  Wood.  - 
Foot    a.    Harris, 
Forbes  a.  Oaks, 
Forest.   Dyer  a. 
Forsyth  a.    Edmiston, 
Fowler  a.  Kennedy,  - 
Freeman  a.  Leland,  - 
Furniss,  Englis  a.     - 

G. 

Garner,  The  Merrimack  Manufactu- 
ring Company,  a. 
Gardner,  Bellinger  a. 
Gaunt,  Briggs  a. 
George,  Corbin  a. 
Gilbert,  Coddington  a. 
Ginochio  a.  Figari,    - 
Gregory,  Beach  a. 
Griffith",  St.  John  a.    - 
Gustin,  Finn  a. 
Gwynne,  Burtnett  a. 


H. 

Haffner,  Davis  a. 

Hahri  a.  Hull,    - 

Hall,  Saundcrs  a. 

Harris,  Foot  a.  - 

Hasewell  a.  Penman, 

Hendricks  a.  Bouck,  - 

Horn  n.  Doody, 

Howell  n    Kroose, 

Hull,  Hahn  a.    - 

Hurlbut  a.  Sealey, 

Hutchinson  a.  The  New  York  Cen 

tral  Mills,  - 
Hyatt,  Bridges  a. 


J. 


Jackson  a   Sloan, 

Jackson,  Figaniere  a. 

Jacquerson  a.  Van  Erben, 

Jennings,  a.  Jennings 

Johnson  a.  Williams — Williams  a 
Johnson,     - 

Johnson  a.  McDonald, 

Jones,  Wells  a. 

Justices  The.  Of  the  New  York  Ma- 
mie Court,  The  People  ex  rd 
Figaniere  a. 


K. 

PAGE 

PAGE 

- 

413 

Kanouse,  Martin  a.        -       327,  330 

,  390 

- 

155 

Kennedy,  Fowler  a.    - 

347 

237, 

286 

King  a.  Morris, 

296 

- 

185 

Kip,  Saltus  a.    - 

382 

- 

191 

Kirk  a,  Young, 

453 

- 

419 

Knight  a.  Lang,         - 

227 

. 

454 

Kroose,  Howell  a.                -         - 

167 

. 

120 

. 

282 

. 

430 

L. 

. 

347 

- 

479 

Lackey,  Cobb  a. 

158 

- 

333 

Lane  a.  Losee, 

129 

Lang,  Knight  a. 

227 

Leal,  Depew  a. 

131 

Leland,  Freeman  a.    - 

479 

actu- 

Lent,  Porter  a.            ... 

115 

. 

318  |  Lentz  a.  Craig 

294 

. 

441 

Livingston  a.  The  Vielle  Montagne 

- 

77 

Zinc  Mining  Company, 

255 

- 

465 

Losee,  Lane,  a. 

129 

. 

242 

. 

185 

. 

203 

M. 

. 

198 

- 

191 

Mackellar,  Briggs  a. 

30 

. 

79 

Martin  a.  Kanouse,        -       327,  330 

390 

Marsh,  Churchill  a.    - 

219 

Matsell,  Briggs,  a. 

156 

Mathis  a.  Vanderbilt, 

387 

McDonald,  Johnson  a. 

290 

- 

187 

Mclntyre,  Belknap  a. 

366 

- 

352 

Merrimack  Manufacturing  Company 

. 

418 

a.  Garner, 

318 

- 

454 

Mills  a.  Thursby, 

432 

. 

230 

Miller  a.  Deere, 

1 

- 

360 

Mitchell,  Brown  a.     - 

481 

- 

92 

Morris,  King  a. 

296 

- 

167 

Munn  a.  Barnum,      - 

409 

- 

352 

Myres'  Case,      - 

476 

- 

138 

Myers  a.  Overton,      - 

344 

Cen- 

. 

394 

- 

449 

N. 

New  York  Central  Mills,  Hutchin- 

son a. 

394 

New  York  &  New  Haven  Railroad 

- 

104 

Company,  Denniston  a.         278 

415 

237, 

286 

. 

315 

- 

6 

O. 

;  a. 

. 

229 

Oaks,  Forbes  a. 

120 

- 

290 

Ormsby  a.  Douglass, 

407 

. 

20 

Ormsby  a.  Babcock, 

253 

Ma- 

Orr's  Case, 

457 

c  rd. 

Overill  a.  Durkee,       - 

383 

126, 

240 

Overtoil,  Myers  a. 

344 

TABLE   OP  CASES. 


Vll 


P. 

PAGE 

Peabody,  Brower  a.   -        -        -  211 
Penman,  Has e well  a.  230 
People,  The  a.  Cavanagh,  84 
People,  The  a,  Christie       -         -  256 
People,  The  on  rel.  Figaniere,  a.  The 
Justices  of  The  New  York  Ma- 
rine Court,          -         -         126,  240 
People,  The  on  rel.  Haws  a.  Walker,  421 
People,  The  on  rel.  McGuire  a.  Ul- 

rich,            -         ...  28 

People,  The  on  rel.  Pond  a.  Wood,  90 

Porter  a.  Lent.           -        -        -  115 


Quimby  a.  Sloan, 


Q. 


R. 


Randall  a.  Raab, 
Raymond,  Caldwell  a. 
Redmond  a.  Wheeler, 
Reynolds  a.  Davis,     - 
Rogers,  Watt,  a. 


S. 


Sackrider,  Woodbury  a.      - 

Saltus  a.  Kip,    - 

Sandford  a.  Carr,        ... 

Saunders  a.  Hall,       - 

Secora.  Sturgis,         ... 

Seeley,  Hurlbut  a.     - 

Seignett,  Valloton  a.  - 

Shannon  a.  Brower,  - 

Sixpenny  Savings  Bank  a.  Sloan, 

Sloan,  Jackson  a. 

Sloan,  Quimby  a. 

Sloan,   The    Sixpenny    Savings 

Bank  a. 

Sloo,  Ten  Broeck  a.  - 
Small  a.  Wheaton,     -         -         175, 
Smith,  Bierce  a. 
St.  John  a.  Griffith,    - 
St.  John  a.  Thome     - 
Sturgis,  Secor  a. 
Sweet,  Carpenter  a.  - 


93 


307 
193 
117 
163 
261 


402 
382 
462 
418 

69 
138 
121 
377 
414 
104 

93 

414 
234 
316 
411 
198 
166 
69 
150 


PAGE 

Teaz  a.  Chrystie,       -         -  109,  259 

Ten  Broeck  a.  Sloo,   -  234 

The  Bowery  Extension  Case,  -         368 

Thompson,  Turner  a.  444 
Thompson  a.  The  Commissioners 

of  The  Canal  Fund  -  -  248 
Thome,  St.  John  a.  -  -  -  166 
Thursby,  Mills  a.  432 
Tompkins,  Blythe  a.  468 
Torrey,  The  Union  Bank  of  San- 
dusky  a.  -  -  -  -  269 
Towner  a.  Church,  -  299 
Turner  a.  Thompson,  -  -  444 


U. 


Union  Bank  of  Sandusky  a.  Torrey,   269 
Ulrich,  The  People  ex  rel.  McGuire,  a.     28 


V. 


Valloton  a.  Seigneett,         -        -  121 

Vanderbilt,  Mathis   a.  387 

Van  Erben,  Jacquerson  a.  -         -  315 

Van  Wagner,  Cannon  a.    -         -  106 
Vielle  Montagne  Zinc  Mining  Co., 

Livingston  a.  255 

W. 

Walden  a.  Crafts,  301 

Walker,  The  People  on  rel.  Haws  a.  421 

Watt  a.  Rogers,         -         -         -  261 

Weeks,  Esselstyn  a.  -         -         -  272 

Wells  a.  Jones,         ...  20 

Wheaton,  Small  a.     -        -         175,  316 

Wheeler,  Redmond  a.         -        -  117 

Whittier  a.  Bates,      ...  477 

Wickes,  Dresser  a.    -        -        -  460 
Williams,  Johnson  a. — Williams  a. 

Johnson      -         ...  229 

Wood,  The  People  on  rel.  Pond  a.  90 

Wood,  Fish  a.  -         -        -         -  419 

Woodbury  a.  Sackrider,     -         -  402 


y. 


Young,  Kirk  a. 


453 


INDEX 


CASES    REPORTED    IN    VOLUME   II 


A. 

PAGB 

Abatement ; — Defendant  who  pleads  in,  must  still  "  give  plaintiff  a  better  writ"  347 
Acceptance ; — of  goods  by  buyer,  to  take  the  contract  out  of  the  operation  of 

the  statute  of  frauds 282 

Accounts ; — Two  distinct  accounts  between  same  parties  may  constitute  two 

distinct  causes  of  action 69 

Action ; — between  members  of  two  firms  having  common  partner,  not  main- 
tainable at  law,  but  maintainable  in  equity 333 

"  Actually  paid  in  ;" — equivalent  to  "  paid  in  cash''. . .   290 

Administrator ; — may  have  order  of  discovery 387 

Affidavit ; — accompanying  certificate  of  limited  partnership.     Requisites  of. . .  290 
Defect  in,  in  action  of  claim  and  delivery,  may  be  allowed  to  be  sup- 
plied on  motion  to  vacate  proceedings 131 

made  by  petitioner  for  an  insolvent  discharge — How  should  be  sworn.  175 

. referring  to  certificate,  may  be  explained  by  statements  of  certificate. .  290 

to  support  complaint,  not  admissible  on  motion  to  dissolve  injunction.  318 


Agent; — Action  on  contract  made  by,  on  behalf  of  undisclosed  principal 198 

Amendment; — should  be  allowed  in  answer,  notwithstanding  usury  is  set  up.  481 
Answer; — Irregularity  of  not  numbering  defences  in,  waived  by  failure  to 

return  the  answer  with  notice , 465 

justifying  slander  must  aver  the  facts  relied  on  to  show  its  truth.. ., . .  407 

merely  going  to  mitigate  damages,  not  allowed  to  be  put  in  after 

default 382 

when  frivolous , 327 


Appeal; — can  be  taken  only  by  parties  to  the  action  or  their  representatives..     390 
does  not  lie  from  decision  of  special  term  of  Supreme  Court  in  street- 
opening  cases 368 

from  order  of  reference — Security  upon,  no  stay  of  proceedings 120 

from  the  Marine  Court  to  the  Common  Pleas 126 

. lies  from  special  term  of  Marine  Court  to  general  term 237,  240,  285 


X  INDEX. 

PAOC 

Appeal ; — rehearing   of,   when  allowed 259 

Sureties  on,  entitled  to  notice  of  application  to  have  judgment  marked 

"  secured  on  appeal" 409 

When  to  be  taken  from  judgment,  when  from  order 390 

Application  for  Relief; — irregular,  where  defendant  has  appeared,  unless  made 

upon   notice 382 

Arrest ; — Debt  contracted  by  fraudulent  representations  of  defendant's  solv- 
ency, fraudulent 479 

May  be  ordered  in  an  action  to  recover  proceeds  of  sales  made  on 

commission 444 

Motion  to  vacate,  in  time,  if  made  before  expiration  of  time  for  excep- 
tion, or  before  complete  justification  of  bail 383 

Order  of,  and  execution  against  the  person 20 

Undertaking  on,  need  not  necessarily  be  executed  by  plaintiff  person- 


ally   441 

Assignee — of  judgment  may  institute  supplementary  proceedings 457 

Assignment — does  not  defeat  equitable  rights  of  defendant 333 

of  chose  in  action,  may  be  without  consideration 79 

Assignor — of  claim  in  suit,  a  competent  witness  notwithstanding  a  covenant 

that  a  specific  sum  is  due 449 

When  the  testimony  of,  may  be  rebutted  by  defendant's  testimony. . .  150 

Attachment — against  witness 30 

cannot  be  levied  on  debtor's  obligation  while  in  the  hands  of  his 

agent  to  be  negotiated 242 

•  may  be  granted  in  Marine  Court  to  the  amount  of  $500 219 

On  what  facts  will  be  granted  against  witness  subpoenaed  before  com- 


mittee of  Common  Council 156 

Authority — conferred  on  a  body  of  persons.     How  it  may  be  exercised. .....  421 

B. 

Burden  of  Proof ; — to  show  title  in  actions  for  conversion  of  personal  property  211 

C. 

Case ; — can  not  be  re-settled  after  decision  of  appeal 419 

Causes  of  Action ; — distinct,  in  case  of  separate  accounts  between  same  parties  69 
Challenge ; — Examination  of  juror  challenged  for  principal  cause,  allowable  to 

prove  the  challenge 256 

Claim  and  Delivery : — Where  action  for,  rests  on  special  property,  the  facts  in 

respect  to  the  special  property  should  be  shown  in  the  plaintiff's  affidavit..  131 

Commission  to  take  Testimony ; — How  should  be  executed 269 

Complaint ; — essential  averments  in,  in  action  for  libel 193 

—  for  slander,  must  state  the  words  complained  of 430 

if  verified,  equivalent  to  affidavit 444 

to  be  held  bad  on  joint  demurrer  by  two  defendants  must  be  bad 

against  each 402 

Consideration ; — of  assignment  of  chose  in  action 79 

Consolidation  of  Actions  ; — On  whose  motion  ordered 77 

Constable's  Bond; — in  City  of  New  York — How  should  be  drawn  and  sued. .  187 


INDEX.  XI 

PACK 

Costs ; — Bill  of,  must  state  items  in  detail 377 

Defendant  released  from,  on  equitable  grounds 364 

• in  an  action  upon  several  distinct   causes  are  to  be  awarded  to  the 

plaintiff  on  issues  found  for  him  ;  for  the  defendant,  on  those  found  for  him.  460 
not  allowed  on  motion  to  either  party,  where  moving  party  succeeds 


in  part  only 465 

Only  one  bill  of,  allowed  on  one  appeal,  though  by  several  parties. . . .     413 

Successful  party  on  demurrer,  entitled  to  charge  for  proceedings  before 


notice  of  trial. 360 

Continuance  of  Action  ; — after  death  of  party.     Leave  of  court  in  all  cases 

necessary 229 

Counter-claim ; — What  demand  may  be  subject  of 366 

Criminal  Warrants  ; — What  they  must  contain 468 

Cross  Examination; — of  witness,  to  show  his  prejudice  against  persons  of  the 

nation  to  which  prisoner  belongs 256 

Cross  Interrogatories  ; — cannot  be  withdrawn  except  bv  mutual  consent 269 

D. 

Damages ; — In  action  for  false  imprisonment,  may  include  expenses  of  plain- 
tiff's dischargejon  habeas  corpus 468 

Liquidated,  compared  with  penalty 449 

Whether  damages  for  tort  may  be  assigned  so  that  assignee  may  sue 

in  his  own  name. 167 

Death ; — of  party  between  argument  and  decision  of  appeal.     Computation 

of  time  allowed  for  turning  case  into  bill  of  exceptions 203 

of  judgment  debtor  abates  supplementary  proceedings 230 

Defences  ; — Equitable  title  not  a  defence  to  an  action  of  trespass  brought  by 

grantee  of  holder  of  legal  title 261 

Default ; — of  tenant  in  summary  proceedings 28 

Defaults  ; — Practice  respecting,  in  Special  Term  and  Chamber  business  in  the 

New  York  Superior  Court 158 

Demand  ; — by  assignee  of  assigned  property  must  be  made  before  suit  brought, 

to  entitle  him  to  recover 167 

not  presumed  from  lapse  of  time 301 

Demurrer; — to  complaint  for  improperly  uniting  different  causes  of  action 

does  not  raise  objection  that  they  are'not  separately  stated 402 

—  When  will  be  stricken  out  as  frivolous 414 

"  Duly;" — Force  of  the  term  in  pleading 402,  421 

E. 

Ejectment ; — does  not  lie  against  a  mortgagee  in  possession  before  redemption.  307 

Endorser  ; — of  note  prior  to  its  delivery  to  payee 352 

Evidence  ; — in  action  for  malicious  prosecution 1 

of  acceptance  of  goods,  within  statute  of  frauds 282 

What  proof  of  loss   of  papers   admits    secondary   evidence   of  their 

contents 449 

Examination  of  Assignor ; — Notice  of. 79 

Examination  of  Judgment  Debtor ; — before  a  referee,  cannot  be  re-opened  when 

once  closed  except  on  special  order 457 


Xll  INDEX. 

PAGE 

Examination  of  Parties ; — Competency 106 

Method  of  enforcing  attendance 82 

Exceptions  ; — what,  can  be  taken  upon  a  case  made  with  leave  to  make  a  bill 

of  exceptions 203 

Execution  against  the  Person ; 20 

• May  it  issue  from  the  Marine  Court 185 

Issuing  a  second  execution  not  a  waiver  of  supplementary  proceed- 
ings commenced  under  the  first 155 

Leave  to  issue  upon  old  judgment,  when  granted 316 

not  issuable  after  five  years  117 

F. 
Foreign  Factor ; — not  liable  for  proceeds  of  sales  until  demand  made 301 

G. 

General  Relief; — What  order  authorized  by  prayer  for 390 

General  Term ; — Powers  of,  under  prayer  for  other  and  further  relief. 390 

Guardian  ad  Lilem ; — Requisites  of  bond,  and  practice  in  filing 6 

H. 
Habeas  Corpus ; — what  errors  may  be  examined  upon 84 

I. 

Inducement ; — still  necessary  in  complaint  for  libel 193 

Injunction ; — may  be  granted  to  restrain  proceedings  on  a  judgment,  in  prefer- 
ence to  an  order  staying  proceedings 261 

restraining  summary  proceedings  against  tenant '. 121 

• The  temporary  injunction  not  the  final,  is  extended  by  the  Code 248 

•  will  not  be  granted  to  restrain  acts  of  State  officers  proceeding  under 

a  statute,  on  the  ground  that  it  is  unconstitutional 248 

What  security  must  be  given  by  creditor  of  insolvent  corporation  who 

seeks  to  enjoin  other  creditors  from  proceeding  at  law 394 

When  granted  to  restrain  defendant  from  use  of  plaintiff's  trade- 


mark   318 

Insolvent's  Discharge  ; — Essential  requisites  of 175 

Irregularity; — in  judgment  of  Marine  Court,  not  reviewable  on  supplement- 
ary proceedings  in  Common  Pleas 418 

Irrelevant  Matter  ; — True  rule  in  respect  to  striking  it  out  of  pleadings 330 

J. 

Joint  Liability  ; — What  is  evidence  of 347 

Judgment ; — How  entered  when  plaintiff  prevails  on  demurrer  to  one  of  sev- 
eral defences  in  answer 366 

in  Marine  Court  can  only  be  entered  on  direction  of  a  judge 237 

may  be  rendered  against  one  defendant  and  in  favor  of  the  other. . . .  446 

of  dismissal  of  complaint,  in  Marine  Court,  held  irregular 237 

of  Marine  or  Justice's  Court  after  transcript  filed,  is  to  be  enforced  in 

same  manner  as  judgment  of  Common  Pleas ' 185 

prima  facie  belongs  to  party,  and  not  to  attorney 327 

proper  form  of,  in  Marine  Court,  in  Lien  cases 259 


INDEX.  Xlll 

PAGE 
L. 

Laches ;  — What  amounts  to,  in  moving  for  re-adjustment  of  costs 460 

Lapse  of  Time ; — does  not  afford  ground  for  presuming  demand 301 

Legislative  Power ; — of  New  York  Common  Council 30 

M. 

Magistrate ; — liable  for  ministerial,  not  for  judicial  acts 468 

Malicious  Prosecution ; — Conviction  is  evidence  of  probable  cause 1 

Mandamus ; — When  it  may  issue 90 

Marine  Court ; — Appeals  in  and  from 126 

Appeal  lies  in,  from  special  to  general  term 237,  240.  283 

judgment  in,  how  entered , 237 

Jurisdiction  of  general  term,  in  appeals 285 

Process  in,  required  to  be  under  seal 219 

Mechanic's  Lien ; — Competency  of  party  as  witness 106 

Effect  of  assignment  of  premises 93,  104 

Evidence  of  payment 109 

Misdemeanor ; — and  requisites  of  entry  of  conviction  for ,  84 

When  party  may  be  tried  and  fined  for,  in  his  absence 468 

Motion ; — for  judgment  upon  failure  to  answer 115 

for  supersedeas  may  be  made  in  first  district  in  action  triable  elsewhere  20 

Motion  to  vacate  Arrest ; — When  in  time 383 

N. 

New  Promise ; — to  pay  debt  outlawed  previous  to  Code,  must  be  in  writing, 

although  made  before  the  Code 272 

Non-residence ; — A  person  who  carries  on  a  bona  fide  business  in  New  York 

city,  not  liable  to  attachment  as  a  non-resident 299 

What  constitutes  it,  under  the  attachment  laws 138 

Notice  of  Protest ; — not  necessary  where  bill  is  drawn  by  one  and  accepted 

by  the  other  of  two  firms  having  a  common  partner 402 

Notice  of  Trial ; — in  actions  commenced  before  the  Code  may  be  served  by 

either  party 163 

0. 

Officer ; — not  protected  by  process  invalid  on  its  face 468 

Order ; — of  special  term  pronouncing  an  answer  frivolous,  should  be  sustained 

by  general  term,  unless  answer  establishes  a  good  defence 327 

P. 

Parliamentary  Law ; — respecting  investigations  by  Committee 30 

Partition ; — practice  in,  under  the  Code 6 

Personal  Representatives ;— of  deceased  party  to  a  suit,  must  cause  themselves 

to  be  made  parties 203 

Plaintiffs ; — should  all  appear  by  their  individual  and  real  names,  when  prac- 
ticable   453 

Pleading ; — allegation  in,  that  demand  accrued  at  a  certain  time,  does  not  con- 
clude plaintiff  under  the  statute  of  limitations 301 


XIV  INDEX. 

PACK 

Pleading ; — Alternative  pleading  bad 465 

consideration  of  assignment  need  not  be  stated  in  complaint  in  action 

upon  assigned  claim 330 

definiteness  necessary  in  complaint  seeking  to  offset  judgments 330 

Necessary  averments  in  complaint  to  charge,  as  endorser,  one  who 


endorsed  note  prior  to  its  delivery  to  payee 252 

Same  cause  of  action  cannot  be  set  out  in  several  counts 477 

The   only  remedy  for  indefiniteness   and  uncertainty,  is  by  motion 


under  §  160  of  Code 327 

What  averment  in  complaint  on  a  bill  of  exchange  against  acceptor, 

admits  evidence  of  non-payment  and  notice 402 

Practice ; — in  Legislative  bodies 30 

Principal  and  Agent ; — Contracts  by  agent  on  behalf  of  undisclosed  principal.  198 

Process; — of  Marine  Court  must  be  issued  under  the  seal  of  the  Court 219 

Promissory  Note ; — Effect  of  judgment  on,  against  maker,  as  to  endorsees.  . .  109 

How  far  makers  and  endorsees  sued  together  may  testify  for  each  other  191 

What  proof  of  authority  of  officer  of  a  corporation  to  endorse  a  nego- 
tiable instrument  in  suit,  is  sufficient 227 

"  Property ;" — Meaning  of  the  term 234,  242 

R. 

Re-sale ; — When  and  on  what  terms  ordered 294,  296 

Receiver; — may  be  appointed  in  supplementary  proceedings,  notwithstanding 

that  examination  has  disclosed  no  property    476 

Reference  ; — to  ascertain  damages  in  replevin 92 

upon  complaint  for  an   accounting  necessary  before  judgment  upon 

failure  to  answer 115 

Removal  of  Cause  ; — when  ordered,  from  State  to  Federal  Courts 278 

Reply ; — denying  answer  setting  up  statute  of  limitations  admits  evidence  of 

new  promise 272 

Replevin  : — Assessment  of  damages  in 92 

Representatives  of  deceased  Judgment  Debtor  ; — How  proceeded  against,  under 

$  376  et.  scq.,  of  the  Code 432 

S. 

Satisfaction  of  Part  of  Claim  ; — not  ordered  when  defendant  has  previously 
offered  payment  of  the  part,  and  plaintiff  has  refused  to  receive  it ;   and  it 

does  not  appear  that  defendant  is  still  able  to  pay 166 

Should  not  be  enforced  by  imprisonment  where  defendant  could  not 

be  imprisoned  for  debt 129 

Seal ; — of  the  Marine  Court  essential  to  the  validity  of  its  process 219 

Service;— of  notice.     When  it  must  be  personal 421 

of  summons,  on  elector,  on  election  day,  void 411 

Service  and  no  Answer; — proof  of,  on  application  for  judgment,  how  made. .  416 
Service  by  Publication ; — Deposit  of  summons   and  complaint  in  Post-Office 

must  be  made  promptly  after  obtaining  order 386 

Sheriff  ; — The  Court  will  not  direct  him  as  to  the  mode  or  manner  in  which 

he  shall  return  process 161 

Slander ; — Inconsistent  pleas  in 407 


INDEX.  XV 

PAOK 

Slander; — Justification  must  be  of  the  very  words  charged ;    407 

Pleading  in 407,  430 

Special  Damage ; — must  be  shown  in  complaint  for  libel  founded  on  words 

not  libelous  on  their  face   193 

Specific  Performance  ; — of  agreement  entered  into  by  agent  on  behalf  of  un- 
disclosed principal,  will  be  decreed  where  there  has  been  a  part  perform- 
ance by  such  principal  accepted  by  the  other  party 198 

of  landlord's  covenant  to  repair 121 

• only  decreed  when  strictly  equitable 261 

State  Court; — When  cause  in,  may  be  removed  to  the  U.  S.  Circuit  Court.. .  415 
Statute  of  Limitations ; — When  it  begins  to  run  against  certain  claims  for  real 

estate 307 

does  not  run  to  bar  action  against  foreign  factor  for  proceeds  of  sales, 

until  after  demand 301 

Stay  of  Proceedings  ; — not  effected  by  security  on  appeal  from  order  of  refer- 
ence   120 

Substituted  Service ; — cannot  be  ordered,  when   the  papers  show  where  the 

absent  defendant  may  be  found 454 

Proper  form  of  order  and  mode  of  service 454 

Summary  Proceedings ; — requisites  of  notice  and  affidavit,  and  effects  of  default  28 

against  tenant,  may  be  enjoined 121 

Summons ; — served  by  publication.     Erroneous  date  of  filing  of  complaint, 

does  not  affect  the  judgment 315 

service  of,  by  plaintiff,  not  an  irregularity  which  affects  judgment.  . .  344 

Supersedeas  ; — of  order  of  arrest  granted,  for  delay  by  plaintiff  to  enforce  his 

judgment 20 

Supplementary  Proceedings ; — abate  on  death  of  judgment  debtor 230 

can    not  be   instituted  a  second  time,  except  on  affidavits  showing 

special  grounds  therefor 457 

may  be  instituted  by  assignee  of  judgment 457 

Witness  examined  upon,  not  excused  from  answering  questions  which 


concern  the  debtor's  property,  because  he  claims  it  as  his  own 462 

What  is  "  property"!" 234 

T. 

Term  Fee ; — no  right  to,  before  the  cause  is  actually  at  issue 255 

Term  Fees  ; — not  taxable  when  cause  might  have  been  brought  on  had  parties 

chosen 360 

right  to,  where   a   cause  is  set  down  for  a  particular  day,  and  not 

reached  again  during  term 253 

Time ; — computation  of.    When  notice  of  30  days  is  a  month's  notice 28 

Trade-mark ; — When  use  of,  by  defendant,  will  be  enjoined 318 

Treasurer; — of  corporation,  not  presumed  to  have  authority  to  endorse  notes 

drawn  payable  to  its  order 227 

Trial  Fee ; — Defendant  entitled  to,  where  complaint  is  dismissed  on  the  trial .     377 

U. 

Usury; — set  up  in  answer,  no  reason  for  refusing  leave  to  amend  answer  in 
other  matters 481 


XVI  INDEX. 


V. 
Verification  ;  —  When  may  be  made  by  attorney  ..........................     165 

W. 

Waiver  ;  —  Notice-of  appearance  accompanying  notice  of  motion  to  set  aside 
judgment  for  irregularity,  does  not  waive  the  defect  .........  ...........     41  1 

-  objection  to  void  warrant  not  waived  by  pleading  not  guilty  and  con- 
senting to  adjournment  without  objection  ............................     468 

Witness  ;  —  cannot  answer  cross-interrogatory  by  reference  to  previous  answer 
to  a  direct  one  ..................................................     269 

-  Rules  of  examination  of,  by  Committee  .........................       30 


ABBOTTS' 
PRACTICE     REPORTS. 


NEW-YORK. 


MILLER  a.  DEEEE. 

Supreme  Court,  first  District ;  General  Term,  April,  1855. 
MALICIOUS  PROSECUTION. — EVIDENCE. 

In  an  action  for  malicious  prosecution,  the  fact  that  the  jury  convicted  the  plaintiff', 
in  the  prosecution  alleged  to  have  been  malicious,  is  conclusive  evidence  of  prob- 
able cause. 

And  where  this  fact  appears  by  the  declaration,  it  is  fatal  to  the  suit. 

The  only  exception  to  the  rule,  is  the  case  in  which  the  plaintiff  sets  up  that  his 
conviction  was  fraudulently  procured  by  the  defendant,  by  means  which  pre- 
vented the  plaintiff  from  setting  up  his  defence. 

Appeal  from  a  judgment  for  defendant,  at  circuit. 

John  Cook,,  for  appellant. 
P.  G.  Clark,  for  defendant. 

MITCHELL,  J. — The  plaintiff  sued  for  a  malicious  prosecution. 
He  had  been  indicted  at  the  instance  of  the  defendant,  and 
had  been  tried  before  a  jury,  at  the  general  sessions  in  this 
city,  and  found  guilty,  and  sentenced  and  imprisoned.  The 
plaintiff  offered  to  prove,  on  this  trial,  that  on  a  writ  of  error 
the  judgment  against  him  was  reversed;  and  to  prove  that  the 
defendant  had  prosecuted  him  maliciously  and  without  proba- 
ble cause.  The  evidence  was  rejected  ;  it  must  have  been  on 
VOL.  II.— 1 
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the  ground  that  the  verdict  on  the  merits  and  judgment  thereon 
were  so  far  conclusive  evidence  that  there  was  probable  cause 
for  the  prosecution,  that  it  was  not  to  be  repelled  merely  by 
general  evidence  of  malice  and  want  of  probable  cause.  This 
corresponds  with  the  principles  stated  in  the  elementary  books 
and  with  the  authorities.  Greenleaf  says,  (2  Greenl.  Ev.,  §  457), 
"  Probable  cause  may  be  proved  by  evidence,  that  the  acquit- 
tal of  the  plaintiff,  in  the  suit  or  prosecution  against  him,  was 
the  result  of  deliberation  by  the  jury ;  the  testimony  having 
been  sufficient  to  induce  them  to  pause  ;  or  that  he  had  been 
convicted  of  the  offence  before  a  justice  of  the  peace,  who  had 
jurisdiction  of  the  case,  though  he  was  afterwards  acquitted,  on 
an  appeal  from  the  sentence." 

The  rule  is  reasonable — the  verdict,  and  judgment  thereon, 
were  conclusive  evidence  of  the  present  plaintiffs  guilt,  until 
the  judgment  was  reversed,  and  then  it  was  reversed  only  for 
error  in  law  ;*  and  the  case  must  have  been  such  that  the  judge 
who  tried  the  cause,  and  the  jury,  believed  him  guilty  in  law; 
and  as  they  erred  as  to  the  law,  the  defendant  may  be  excused 
for  participating  in  that  error :  their  judgment,  although  made 
under  some  error  of  law,  showed  that  there  was  probable 
cause  for  the  charge.  If  we  should  look  out  of  the  record  and 
into  the  original  case,  as  reported  in  5  Bar!).,  203,  the  facts 
there  stated  show  probable  cause  at  least. 

The  verdict  showed  probable  caus-e,  and  that  being  proved, 

*  The  indictment  on  which  the  present  plaintiff  was  tried,  charged  him  with  hav- 
ing scandalously  and  wickedly  exposed  his  person  in  the  presence  of  divers  citizens. 
The  evidence  showed  that  he  had,  while  very  imperfectly  clothed,  walked  in  his 
yard.  The  yard  was  fenced  in  ;  there  were  no  females  residing  on  the  premises  ; 
there  were  only  two  dwellings  within  a  quarter  of  a  mile  of  the  house,  and  only  one 
or  two  persons  observed  the  conduct  complained  of.  It  did  not  appear  that  the  pre- 
sent plaintiff  supposed  he  was  seen  by  any  one,  or  intended  to  expose  his  person  to 
public  view.  He  was  however  convicted,  under  a  charge  from  the  recorder,  that 
they  were  to  find  whether  the  acts  were  committed  in  a  manner  to  outrage  decency  ; 
that,  as  to  the  intent,  the  acts  showed  the  intent ;  and  if  they  were  proved,  that 
was  all  that  was  necessary.  The  conviction  was  reversed  by  the  Supreme  Court, 
on  writ  of  error,  on  the  ground  that,  as  the  acts  charged  were  themselves  indif- 
ferent, and  became  criminal  only  by  being  done  with  a  particular  intent,  the  intent 
should  have  been  alleged  and  proved.  The  intent  was  a  material  ingredient  in 
the  offence,  and  was  a  question  of  fact,  under  all  the  circumstances,  for  the  conside- 
ration of  the  jury. 
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the  defendant's  defence  was  complete ;  and  if  the  evidence 
offered  by  the  plaintiff  had  been  received,  it  could  only  have 
gone  to  show  malice,  which  would  not  sustain  the  plaintiff's 
case,  while  the  want  of  probable  cause  was  disproved.  In 
Reynolds  v.  Kennedy,  (1  Wilson,  232,  quoted  2  Esp.  Ni.  Pri., 
Am.  Ed.,  22),  judgment  on  a  verdict  in  favor  of  the  plaintiff 
was  arrested,  because  brandy  on  board  his  ship  had  been  con- 
demned by  the  commissioners  of  excise,  although  that  con- 
demnation was  reversed  by  the  commissioners  of  appeal. 
That  case  is  approved  in  Sutton  v.  Johnstone,  (1  Durnf.  c&  JE1., 
505),  by  Eyre  Baron,  who,  speaking  of  the  judges  of  the  sub- 
commissioners,  said,  that  from  it  the  court  would  infer  that 
there  was  probable  cause.  It  is  also  approved  by  Lord  Mans- 
field and  the  other  judges,  when  the  case  was  in  the  Exchequer 
Chamber  (II).,  546).  In  this  last  case,  Sutton,  a  commander 
of  a  ship  in  the  British  navy,  sued  Johnstone,  his  superior  offi- 
cer, for  maliciously  causing  him  to  be  arrested  and  tried  by  a 
court-martial ;  and  showed  in  his  declaration,  that  the  court- 
martial  found  that  he  did  not  delay  the  public  service  on 
which  he  was  engaged,  and  that  he  was  justifiable  in  not  im- 
mediately cutting  or  slipping  the  cable  of  his  ship :  and  recov- 
ered a  verdict,  first  of  £5000,  and  then,  on  a  new  trial,  of 
£6000.  On  motion  in  arrest  of  judgment,  an  opinion  remark- 
able for  its  exceeding  clearness  and  beauty  of  expression,  was 
delivered  by  Baron  Eyre  ;  and  he  inferred  from  the  declara- 
tion, that  the  defendant  had  not  immediately  obeyed  the 
order  to  cut  or  slip  the  cable,  although  he  was  justifiable  in 
this  disobedience ;  and  showed  the  strong  inclination  of  his 
mind  that  from  this  circumstance  of  disobedience  there  was 
probable  cause  for  the  arrest ;  but  held  the  declaration  good, 
because  there  was  no  probable  cause  for  the  charge  of  delay- 
ing the  public  service.  The  decision  was  reversed  in  the 
Exchequer  (Ib.  550),  on  the  ground  that  there  being  disobe- 
dience, there  was  probable  cause  for  the  arrest,  and  that 
the  other  charge,  under  those  circumstances,  did  no  harm. 
And  this  last  judgment  was  affirmed  in  the  House  of  Lords. 
(II.  784). 

In  both  these  cases  the  declaration  must  have  contained  the 
essential  charges  that  the  prosecution  was  malicious  and  with- 
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out  probable  cause,  and  in  language  as  strong  as  the  offer  made 
in  this  case,  yet  it  would  avail  nothing  against  the  admitted 
fact  of  a  conviction  on  one  case,  or  of  disobedience,  actual 
although  justifiable,  on  the  other. 

In  Whitney  v.  Peckham,  (15  Mass.  243),  which  was  an 
action  for  a  malicious  prosecution,  it  appeared  that  the  plain- 
tiff had  been  convicted  of  the  offence  for  which  he  had  been 
prosecuted,  but  on  appeal  was  acquitted.  The  plaintiff  was 
non-suited,  and  on  a  hearing  before  the  whole  court,  the  non- 
suit was  sustained.  The  same  decision  was  made  in  Griffis  v. 
Sellars,  (2  Dev.  &  Bat.,  492),  in  Korth  Carolina,  the  court 
carefully  examining  the  authorities  and  reasons  for  the  rule, 
and  holding  the  first  conviction  conclusive  evidence  of  proba- 
ble cause.  In  Witham  v.  Gowan,  (2  Shcp.  Rep.,  362),  the 
same  ruling  prevailed,  but  the  court  engrafted  on  it  an  excep- 
tion, viz. :  if  the  plaintiff  offered  to  show  that  the  conviction 
was  exclusively  on  the  defendant's  testimony,  and  was  false. 
The  exception  is  not  a  reasonable  one,  for  it  would  allow  the 
present  plaintiff  to  try  the  very  thing  which  was  tried  in  the 
criminal  trial,  and  in  which  the  present  plaintiff  should  have 
established  the  facts  proposed  to  be  tried  by  him  in  the  second 
suit.  The  rule  was  again  repeated  in  Payson  v.  Caswell,  (9 
Shfp.  212),  but  with  the  same  exception  above  stated,  and  with 
a  reference  to  Burt  v.  Place,  (4  Wend.,  591),  and  it  is  said  that 
the  court  there  held  that  where  the  conviction  in  the  inferior 
court  was  procured  by  the  circumvention  and  fraud  of  the 
defendant,  it  should  not  avail  him  ;  but  still  the  court  say  "  the 
rule  itself  remains  unimpaired."  And  they  held  that  where 
there  was  a  delay  of  the  jury  for  fifteen  minutes  before  render- 
ing their  verdict  in  the  criminal  suit,  the  plaintiff  in  a  suit  for 
malicious  prosecution  should  not  succeed.  In  Burt  v.  Place, 
(4  Wend.,  591),  the  action  was  not  simply  for  a  malicious  pro- 
secution, but  also  for  maliciously  causing  the  plaintiff  to  be 
detained  a  prisoner  on  his  arrest,  in  the  first  action,  by  means 
whereof  he  was  unable  to  provide  the  necessary  evidence  for 
his  defence,  and  which  he  might  have  provided,  but  for  such 
arrest  and  imprisonment.  Judge  Marcy  said — "  the  plaintiff 
sufficiently  countervails  the  effect  of  the  first  decision  against 
him,  by  alleging  that  the  defendant,  well  knowing  that  he  hud 
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no  cause  of  action,  and  that  the  plaintiff  had  a  full  defence, 
prevented  the  plaintiff  from  procuring  the  necessary  evidence 
to  make  out  the  defence,  by  causing  him  to  be  detained  a  pri- 
soner until  the  judgments  were  obtained,  and  by  alleging  that 
the  imprisonment  was  for  the  very  purpose  of  preventing  a 
defence  to  the  action;"  the  judge  italicizing  the  words  u  the 
very  purpose  of  preventing  a  defence,"  and  referring  to 
the  case  of  Keynolds  v.  Kennedy,  (1  Wils.,  232),  above 
quoted,  he  asks,  "  can  we  believe  that  the  declaration  in  that 
case  would  have  been  considered  by  the  court  as  furnishing 
evidence  of  probable  cause,  if  it  had  shown,  in  addition  to  the 
condemnation  of  the  brandy  by  the  sub-commissioners,  that  the 
defendants  knew  that  the  brandy  was  not  subject  to  be  con- 
demned, and  that  the  plaintiff  had  the  means  of  proving  the 
fact,  but  was  prevented  from  doing  so  by  the  wrongful  acts  of 
the  defendant  ?  It  was  this  additional  wrong  of  maliciously 
preventing  the  present  plaintiff  from  obtaining  witnesses  on 
the  first  suit,  to  prove  what  the  present  defendant  knew  he 
could  prove,  which  gave  him  a  right  to  a  special  action  on  the 
case,  more  special  than  the  ordinary  action  for  a  malicious 
prosecution."  The  judge  then  proceeded  to  show  that  the  evi- 
dence (as  he  understood  it)  exhibited  a  case  of  flagrant  oppres- 
sion ;  and  that  the  first  suit  was  instituted  for  a  debt  which 
had  been  allowed  to  the  defendant,  by  way  of  set-off,  in  a  for- 
mer suit.  If  the  facts  were  different,  and  the  set-off  was  with- 
drawn in  the  former  suit,  as  not  sustainable,  as  may  have  been 
the  case,  it  makes  no  difference  in  the  rule  intended  to  be  laid 
down,  for  that  was  based  on  the  facts  as  stated  and  understood 
by  the  judge,  in  his  opinion. 

The  case  in  Devereux  &  Battle,  and  other  cases  there 
referred  to,  seem  to  have  been  overlooked  in  his  opinion  ;  but 
whether  so  or  not,  it  does  not  profess  to  overturn  the  general 
rule  that  a  conviction,  though  reversed  on  appeal,  is  proof  of 
probable  cause  of  action,  and  can  only  be  met  by  proof  of  cir- 
cumvention and  fraud  practiced  in  the  first  suit,  to  prevent  the 
defendant  in  that  suit  from  producing  the  evidence  which  it 
was  known  he  could  produce  ;  or  by  proof  of  similar  wrong. 

Here  no  such  offer  was  made ;  it  was  only  to  prove  that  the 
defendant  "maliciously,  and  without  probable  cause,  prosecu- 
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ted  the  plaintiff."  That  was  to  treat  the  conviction  as  nothing, 
and  leave  the  whole  matter  open  to  the  jury;  so  that  they 
should  only  take  that  conviction  into  consideration,  as  one  of 
the  circumstances  in  the  case.  Such  a  rule  would  overturn 
the  rule  that  a  conviction  was,  by  conclusion  of  law,  evi- 
dence of  probable  cause,  that  when  admitted  in  the  declara- 
tion of  the  plaintiff,  it  overthrows  the  express  statement  in  the 
declaration,  that  the  first  action  was  prosecuted  without  proba- 
ble cause,  and  with  malice.  The  general  rule  is  important, 
especially  when  the  first  prosecution  was  a  criminal  one :  then 
the  conviction  may  have  been  on  the  testimony  of  the  present 
defendant ;  he  alone  may  have  known  the  truth  of  the  charge 
he  made ;  or,  at  the  trial  of  the  second  suit,  his  witnesses  may 
be  dead,  or  abroad,  or  inaccessible ;  and  if  his  former  testi- 
mony would  be  admissible  in  his  favor,  it  could  have  but  little 
effect  compared  with  the  testimony  of  a  witness  on  the  stand, 
speaking  his  own  words,  with  the  effects  with  which  words 
coming  from  the  heart  generally  produce,  and  with  the  oppor- 
tunity to  explain  and  perhaps  contradict  opposing  testimony. 
And  if  his  former  testimony  can  now  be  disproved,  it  could 
and  should  have  been  disproved  in  the  first  suit,  and  the  plain- 
tiff should  have  no  relief  for  his  neglect  to  make  such  proof, 
unless  he  was  prevented,  as  in  Burt  v.  Place,  by  some  other 
wrongful  act  of  the  present  defendant. 
The  judgment  should  be  affirmed  with  costs. 
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New  York  Superior  Court ;  ^Special  Term,  June,  1855. 
BOND  OF  GUARDIAN  AD  LITEM. — PRACTICE  IN  PARTITION. 

Where  a  guardian  ad  litem,  appointed  in  a  partition  suit,  omitted  to  file  a  bond,  as 
required  by  the  Revised  Statutes,  at  the  time  of  his  appointment  ;  but  after  judg- 
ment and  sale  an  order  was  made,  giving  him  leave  to  file  a  bond  mine  pro  tune, 
which  was  done  : — Held,  that  the  order  and  consequent  filing  were  of  no  effect. 

The  bond  required  by  the  Revised  Statutes  to  be  given  by  a  guardian  ad  litem  must 
be  executed  by  the  guardian  himself.  A  bond  by  sureties  on  his  behalf,  in  which 
he  does  not  join,  is  not  a  compliance  with  the  statute. 

The  provision  of  the  Revised  Statutes,  requiring  the  filing  of  a  bond  by  a  guardian 
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ad  litem  of  infant  defendants  in  a  partition  suit,  affects  the  substance  and  sub- 
ject matter  of  the  action,  rather  than  its  form,  within   the  meaning  of  §  448 
of  the  Code.    The  filing  of  such  bond,  in  actions  commenced  under  the  Code,  is 
necessary  to  render  the  acts  of  the  guardian  binding  upon  the  infants.         * 
The  proper  practice,  in  partition  suits  commenced  under  the  Code,  reviewed. 

Motion  to  compel  a  purchaser,  on  a  sale  in  partition,  to  com- 
plete his  purchase. 

This  was  an  action  commenced  under  the  Code,  in  February, 
1853,  for  the  partition  of  the  lands  late  of  one  Jennings,  among 
his  heirs  at  law.  Judgment  of  partition  was  rendered,  and  a 
sale  was  made,  at  which  one  J.  G.  Flammer  became  the  pur- 
chaser. 

Flammer  subsequently  refused  to  complete  his  purchase, 
upon  the  following  grounds. 

1.  That  his  bid  at  the  sale  was  made  by  the  map  of  the  pro- 
perty furnished  at  the  sale,  and  put  up  on  the  property  by  the 
plaintiff;  on  which  map  the  property  was  described  as  being 
"  fifty  feet  nine  inches  on  Sixth  Avenue  and  eighty  feet  on 
Sixth-street,  or  Waverly  Place" — whereas  in  fact  it  was  only 
forty-five  feet  three  inches  on  the  former  street,  and  seventy- 
nine  feet   six  inches   on   the   latter.     This  deficiency  in  the 
extent  of  the  land,  the  purchaser  alleged  to  be  of  upwards  of 
$1600  in  value. 

2.  That  no  judgment  in  the  suit  had  been  entered,  nor  any 
judgment  roll  made  up. 

3.  That  the  proceedings  in  the  partition  suit  were  irregular 
and  void,  as  against  several  infant  defendants,  for  the  reason 
that  no  bond  was  filed  by  their  guardians  ad  litem  ;  and  con- 
sequently no  valid  title  could  be  given,  as  against  them. 

The  latter  was  the  objection  principally  relied  on. 

T.  H.  Itodmcm,  for  the  plaintiff. — We  contend  that  no 
bond  was  necessary,  because  the  proceedings  in  partition 
suits,  like  those  in  all  other  actions  commenced  since  July 
1,  1848,  are  governed  by  the  Code,  and  the  Code  does 
not  require  a  bond  by  a  guardian  ad  litern.  Section  8  of 
the  Code  applies  to  all  actions.  The  jurisdiction  of  this  court 
in  actions  of  partition  depends  on  sections  33  and  125  of  the 
Code.  (See  §§  308,  309).  Section  471  is  not  inconsistent  with 
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this  view,  for  "  whenever,  in  consequence  of  the  proceedings 
thereby  excepted  from  the  operation  of  the  Code,  a  civil  action 
is  brctught,  such  action  shall  be  conducted  in  conformity  to  the 
Code.  And  section  448  only  applies  the  provisions  of  the 
Revised  Statutes  relating  to  the  partition  of  lands,  to  actions 
"  brought  under  the  Code  so  far  as  the  same  can  be  applied  to 
the  substance  and  subject  matter  of  the  action,  without  regard 
to  its  form."  The  parties  to  an  action,  and  the  mode  of  pro- 
ceeding against  them,  are  not  the  substance  or  subject  matter 
of  the  action.  In  this  case  the  sale  or  partition  of  the  land 
among  the  parties  is  the  subject  matter.  The  two  questions. 
who  shall  be  parties,  and  how  they  must  proceed  to  ascertain 
and  dispose  of  their  interests,  relate  to  ilisform  of  procedure, 
Whether  that  proceeding  shall  be  by  petition,  bill,  or  com- 
plaint, is  a  question  of  form.  The  Code  has  given  this  court 
jurisdiction  of  such  actions,  which  it  had  not  before,  and  has 
authorized  an  action  according  to  its  forms  for  this  purpose. 
It  has  prescribed  the  mode  of  proceeding  against  infant 
defendants  (§§  115,  116).  The  guardian  can  receive  no  pro- 
perty of  the  infant  till  he  has  given  satisfactory  security. 
(§  420).  These  provisions,  in  connection  with  the  rules  52,  53, 
and  54,  of  Supreme  Court,  prescribe  the  rules  on  this  subject, 
and  apply  to  all  actions  under  the  Code.  They  afford  a  full 
protection  to  the  rights  of  the  infants.  They  contain  no  allu- 
sion to  the  bond  required  by  the  Revised  Statutes  at  the  com- 
mencement of  a  partition  suit,  but  place  the  rights  of  infants 
in  all  cases  on  the  same  footing  as  they  should  be. 

C.  Lawton,  for  the  purchaser. 

HOFFMAN,  J. — This  case  involves  several  questions  as  to  the 
mode  of  proceeding  in  a  partition  suit  under  the  Code,  and  is 
of  much  practical  importance  to  the  profession. 

John  G.  Flammer  became  the  purchaser  of  the  premises  in 
question,  at  a  sale  made  under  a  judgment  in  partition,  and 
objects  to  taking  the  property,  on  account  of  various  defects 
in  the  title  proffered  to  be  made. 

first.  The  objection  that  the  property  was  sold  by  a  map, 
which  described  it  as  some  four  or  five  feet  of  front,  and  about 
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six  inches  of  depth,  more  than  it  proved  to  be,  is  well  taken  ; 
but  it  is  capable  of  being  removed  by  a  reduction  of  price. 
That  is  not  a  sufficient  ground  to  exempt  the  purchaser  from 
performing  his  contract. 

Second.  As  the  materials  for  making  up  a  perfect  judgment 
and  judgment  roll  are  admitted  to  exist,  the  power  of  the  court 
to  rectify  errors  or  omissions,  and  to  perfect  it  now,  is  not  con- 
tested, and  this  difficulty  can  be  obviated. 

Third.  The  next  objection,  so  far  as  it  relates  to  Elizabeth 
Jennings,  probably  does  not  exist  in  point  of  fact.  The  report 
finds  that  she  is  of  full  age,  and  of  course  capable  of  releasing 
her  share.  The  purchaser  may  have  further  evidence  adduced 
of  the  fact,  if  he  desire  it. 

Fourth.  The  objection,  so  far  as  it  concerns  the  situation 
of  the  infant  defendants,  is  of  a  serious  nature.  It  is  insisted 
that  the  proceedings  as  to  them  are  void  ;  that  they  cannot  be 
bound  by  the  judgment,  and  that  the  court  cannot  redress  the 
irregularity. 

The  action  is  for  the  partition  of  the  property  of  the  late 
Joseph  Jennings  among  his  heirs  at  law,  and  was  commenced 
in  February,  1853,  by  summons  and  complaint  under  the  Code. 
On  the  13th  of  May,  1853,  an  order  was  made,  appointing 
George  W.  Cook,  guardian  ad  litem,  for  the  four  infant 
defendants,  who  are  each  entitled  to  one-sixth  part  of  the  pre- 
mises. This  order  was  general,  reciting  the  petition  of  the 
mother,  and  appointing  him  the  guardian  of  such  infants, 
viz :  Josephine,  Francis,  Maria,  Emma,  Fayette,  and  Josephus 
Jennings,  in  the  defence  of  such  suit,  according  to  the  statute 
in  such  case  provided.  It  contained  no  direction  as  to  the  giv- 
ing or  filiner  of  a  bond. 

O  O 

After  a  report  of  a  referee  as  to  the  title  and  other  particu- 
lars, a  judgment  in  partition  was  made  on  the  19th  day  of 
December,  1854 ;  under  this,  a  sale  took  place  on  the  15th  of 
March,  1855,  at  which  Flammer  became  the  purchaser.  The 
referee  made  his  report  of  the  sale,  which  was  confirmed  by 
an  order  of  court,  dated  the  24th  of  April,  1855. 

On  the  4th  of  May,  1855,  an  application  was  made  to  the 
court  for  an  order  to  allow  a  bond  of  the  guardian  to  be  filed, 
on  an  affidavit  of  it  having  been  neglected,  from  the  supposi- 
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tion  that  it  was  unnecessary.  An  order  was  made,  dated  the 
same  date,  giving  leave  to  the  guardian  to  file  his  bond,  as 
required  by  the  statute  in  cases  of  partition — that  it  be  appro- 
ved and  filed  with  the  clerk  nunc  pro  tune,  as  of  the  time  of 
making  the  appointment,  viz.,  the  13th  of  May,  1853  ;  that 
when  so  filed,  the  appointment  of  such  guardian  be  of  the  like 
validity  and  effect  as  if  the  same  had  been  filed  at  the  time  of 
making  such  appointment. 

Accordingly  a  bond  in  proper  form  was  executed  and  appro- 
ved, and  filed  on  the  said  4th  of  May,  1853.  It  is  contended 
that  this  order  was  ineffectual  and  void. 

The  case  is  first  considered,  as  if  the  provisions  of  the  Revi- 
sed Statutes,  as  to  these  bonds,  exclusively  governed  the  ques- 
tion. Section  448  of  the  Code  makes  these  provisions  appli- 
cable to  actions  under  the  Code,  so  far  as  they  relate  to  the 
substance  and  subject  matter,  without  regard  to  the  form  of  the 
action.  The  section  is  hereafter  quoted  and  observed  upon. 

I.  The  provisions  of  the  Revised  Statutes  referred  to,  are 
contained  in  sections  2,  3,  and  4,  of  the  title  Of  The  Parti- 
tion of  Lands.  They  provide  for  the  appointment  of  guardians 
for  infants,  the  manner  of  the  application,  period  of  notice,  and 
other  particulars ;  and  the  third  section  declares,  that  "  the 
guardian  so  appointed,  and  who  shall  give  bond,  as  hereafter 
directed,  shall  represent  the  minors  in  the  proceedings,  and 
their  acts  shall  be  binding  on  such  minors." 

By  section  4,  "every  guardian  so  appointed  shall,  before 
entering  upon  the  duties  of  his  station,  execute  a  bond, 
in  such  penalty  as  the  court  shall  direct,  conditioned  for  the 
faithful  discharge  of  his  trust ;  and  before  any  rule  to  plead, 
or  any  other  subsequent  rule  or  order  shall  be  made,  the  court 
shall  be  satisfied  that  such  bond  has  been  executed  and  filed  in 
the  office  of  its  clerk." 

Language  cannot  be  more  explicit  to  show,  that  the  guardian 
had  no  power  to  represent  or  bind  the  infant  until  he  had 
given  the  bond  required.  It  is  difficult  to  avoid  the  conclu- 
sion, that  the  judgment  was  as  inoperative,  as  if  the  infants 
had  not  been  made  parties  at  all.  The  decision  of  Chancellor 
Walworth,  as  to  an  appeal  bond  to  the  Court  of  Appeals  being 
incapable  of  amendment,  or  of  being  replaced  by  a  valid  bond, 
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may  be  referred  to,  as  proving  that  no  such  correction  can  be 
made  in  this  case.  (Rogers  v.  Patterson,  4  Paige,  450.  See 
Eldridge  v.  Howell,  Ibid,  459,  and  McLaren  v.  Charrier,  5 
Paige,  536.  So  in  Barclay  v.  Brown,)  7  Paige,  245,  it  was 
held  that  no  relief  could  be  given  where  the  party  had  omitted 
to  appeal  from  a  final  decree  within  the  time  prescribed  by 
statute. 

The  provisions  of  the  Revised  Statutes  (2  I?.  S.  556,  §  33), 
will  not  aid  the  case.  They  apply  to  bonds  varying  in  form 
only  from  those  prescribed  by  statute,  or  to  bonds  defective  in 
some  particulars,  and  which  may  be  amended  on  the  applica- 
tion of  all  the  obligors. 

Nor  do  I  think  that  there  is  any  authority  upon  the  subject 
of  orders  being  entered,  or  proceedings  had,  nunc  pro  tune, 
which  in  the  view  of  the  case  now  taken,  would  sanction  the 
direction  to  file  a  bond  in  this  case.  Such  orders  I  believe 
have  only  been  made,  where  the  act  had  been  substantially 
done  at  the  time,  and  proven  in  some  mode,  although  informal 
and  defective.  Thus  a  decree  or  order  resting  only  in  minutes 
has  been  ordered  to  be  entered  as  of  the  proper  day.  A  lost 
decree  will  be  ordered  to  be  entered  from  minutes  or  a  copy. 
An  enrolment  being  burnt,  a  new  one  was  directed  from  a 
writ  of  execution.  (Seton  on  Decrees,  393.  Hand's  Practice, 
389.  Anon  3  Atk.,  521.  Lawrence  v.  Richmond,  1  Jac.  & 
WalL,  241.  Sisson  v.  Brewer,  1  Dick.,  370.  Goddard  v. 
Earl  of  Suffolk,  Ib.  Barclay  v.  Brown,  7  Paige,  245). 

The  bond  is  also  objectionable  from  not  being  executed  by 
the  guardian  himself.  It  is  given  by  two  persons  for  him. 
The  fourth  section  of  the  statute  clearly  requires  an  execution 
by  the  guardian.  Perhaps  this  defect  could  be  remedied 
under  the  sections  before  referred  to,  (2  Rev.  Stats.,  556, 
§§  33  &  34). 

My  conclusion  therefore,  is,  that  if  the  case  rests  upon  the 
provisions  of  the  Revised  Statutes,  the  objection  is  a  fatal  one. 

II.  It  is  then  insisted,  that  the  question  is  to  be  governed  by 
the  Code,  and  that  section  116  regulates  the  appointment 
of  a  guardian  ad  litem  in  partition  cases  also,  and  that  no 
bond  is  requisite.  Section  420  and  rule  54  of  the  Supreme 
Court  are  all  the  provisions  which  govern  the  subject.  A 
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bond  or  security   is   only   required   before   the   guardian   is 
authorized  to  receive  any  money  or  property  of  the  infant. 

Section  448  of  the  Code  must  determine  this  question. 
It  will  be  observed,  that  there  was  no  such  provision  in  the 
Code  of  1818.  It  was  inserted  in  the  amendments  of  1849.  It 
had  been  decided  before  this  amendment,  that  proceedings  for 
partition  could  be  taken  by  summons  and  complaint  under  the 
Code.  One  of  the  judges  thought  that  it  was  the  only  mode  of 
proceeding.  (Watson  v.  Brigham,  3  How.  Pr.  R.,  290.  Backus 
v.  Stilwell,  /£.,  318).  In  other  cases  it  was  held,  that  the 
proceeding  by  petition  under  the  statutes  was  not  abolished. 
(Traver  v.  Traver,  3  How.  Pr.  ./?.,  351.  Myers  v.  Rasback, 
4  11.,  83.  Row  v.  Row,  /£.,  133).  And  the  weight  of 
authority  was  clearly,  that  either  mode  of  proceeding  might 
be  adopted. 

The  amendments  of  1849,  relating  to  this  matter,  were 
these  : — The  original  390th  section  of  1848  declared  that  until 
the  legislature  should  otherwise  provide,  the  act  should  not 
affect  any  proceedings  provided  for  by  titles  2,  3,  4,  5,  6, 
and  8,  of  chapter  five  of  part  III.  of  the  Revised  Statutes, 
except,  &c.  Now  title  3  related  to  suits  in  partition.  The 
amendment  of  1849  (§  471),  omitted  titles  2,  3,  4,  and  5,  and 
only  retained  titles  G  and  8,  in  this  provision.  Section  448 
was  passed  as  it  now  exists,  as  well  as  sections  449,  451,  and 
455,  which  may  bear  somewhat  upon  the  present  case. 

Section  448  is  as  follows : — "  The  provisions  of  the  Revi- 
sed Statutes,  relating  to  the  partition  of  lands  held  or  pos- 
sessed by  joint  tenants,  or  tenants  in  common,  shall  apply  to 
actions  for  such  partition  brought  under  this  act,  so  far  as  the 
same  can  be  so  applied  to  the  substance  and  subject  matter  of 
the  action,  without  regard  to  its  form." 

The  phrase  "  without  regard  to  its  form"  applies  of  course 
to  the  form  of  the  action  ;  and  one  interpretation  of  the  sec- 
tion then  occurs,  viz.,  that  the  provisions  of  the  Revised  Stat- 
utes which  do  not  relate  to  the  form  of  the  action  shall  govern 
the  proceedings  in  partition.  Could  we  then  point  out  with 
precision  what  parts  of  the  Code  relate  to  the  form  of  the 
action,  we  should  have  a  safe  guide  in  the  practice.  The  Code 
uses  the  phrase  in  title  1,  of  part  2,  which  is  entitled  "  of  the 
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form  of  civil  actions."  Section  69  abolishes  the  distinction 
between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits  ;  and  declares,  "  there  shall  be  in 
this  State  but  one  form  of  action  for  the  protection  and 
enforcement  of  private  rights,  and  the  redress  of  private 
wrongs,  which  shall  be  denominated  a  civil  action." 

The  forms  which  are  abolished,  are  the  various  classes  of 
actions  enumerated  or  referred  to  in  the  ordinary  books  of 
practice  or  pleadings.  For  example,  the  second  chapter  of 
Chitty's  Pleadings  is  headed,  "  of  the  forms  of  actions,"  and 
contains  them.  The  proper  form  of  the  action,  whether  cove- 
nant, assumpsit,  or  any  other,  was  to  be  concisely  stated  in  the 
writ,  and  fully  in  the  declaration.  (1  Cldtty,  94.) 

In  a  strict  point  of  view,  then,  the  form  of  the  action  is  the 
mode  of  instituting  and  exhibiting  its  nature,  which  under  the 
Code  is  a  summons  and  complaint,  stating  the  cause  of  action. 
But  if  the  meaning  of  the  phrase  is  limited  to  this,  we  should  be 
led  into  inextricable  confusion,  in  determining  when  the  stat- 
ute and  when  the  Code  is  to  prevail.  A  more  extended  mean- 
ing is,  that  the  Code  is  to  regulate  the  course  of  proceedings 
in  this  action  generally,  as  well  as  in  any  other.  But  that 
those  provisions  of  the  statutes  which  are  peculiar  to  the 
action  of  partition,  and  as  to  which  there  is  no  corresponding 
provision  in  the  Code,  must  prevail ;  and  again,  provisions  of 
the  statute  which  are  in  addition  to,  and  consistent  with  any 
provision  of  the  Code,  upon  a  particular  subject  matter,  are 
likewise  to  govern. 

Section  123  recognizes  actions  for  partition  among  the 
actions  which  may  be  had  under  the  Code ;  and  section  130 
provides,  that  in  case  of  a  defendant  in  partition  or  foreclosure 
of  a  mortgage,  against  whom  no  personal  claim  is  made,  a 
notice  may  be  delivered  with  the  summons  to  that  effect,  and 
no  copy  of  the  complaint  need  be  served.  This  sanctions  the 
modes  of  service  of  the  summons. 

The  case  of  Varian  v.  Stevens  (2  Duer,  635,)  not  only  recog- 
nizes the  course  of  proceeding  by  service  of  the  summons  upon 
a  minor  personally,  if  over  fourteen  years;  but  also, 'that 
Section  139  applied  to  the  case  ;  and  a  voluntary  appearance 
of  a  minor  over  fourteen  was  equivalent  to  personal  service. 
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The  infants  there  applied  themselves  for  a  guardian  ad  litem, 
who  was  appointed,  and  it  was  held  that  this  was  sufficient, 
without  proof  of  the  service  of  the  summons  personally  upon 
them. 

It  seems  to  have  been  taken  for  granted,  in  several  cases, 
that  so  far  as  the  whole  system  of  pleading  is  concerned,  the 
course  of  the  Code  is  to  be  observed. 

Thus,  in  Stryker  v.  Lynch  (11  Leg.  Obs.  116),  a  demurrer 
was  taken  to  the  complaint,  and  the  points  arising  upon  it 
were  chiefly  decided  upon  the  provisions  of  the  Code. 

In  Brownson  v.  Gifford,  (8  How.  Pr.  R.,  389),  a  demurrer  was 
also  taken,  and  the  rules  of  the  Code  applied  to  it.  In  Ripple 
v.  Gilborn  (Ib.,  456),  an  objection,  for  want  of  proper  par- 
ties, was  taken  by  answer ;  it  not  appearing  in  the  complaint, 
and  allowed  expressly  under  section  144  of  the  Code.  But 
in  the  same  case,  the  question  whether  the  wife  of  the 
plaintiff  was  a  necessary  party,  was  decided,  among  other 
grounds,  upon  the  sections  of  the  Revised  Statutes  (§  5  &  6). 
The  Code,  sections  117  and  122,  were  however  referred  to. 
In  the  same  case,  the  learned  justice  says,  that  he  is  inclined 
to  believe  that  in  case  the  defendants  omit  to  answer  the  com- 
plaint, the  plaintiff  must  exhibit  proof  of  his  title,  and  the 
abstract  of  the  conveyances,  as  required  under  section  23 
of  the  act. 

It  may  be  useful  to  show  application  of  these  principles  to 
section  1  of  the  statute,  and  to  sections  2,  3  and  4,  which 
bear  upon  the  present  case. 

The  first  section,  so  far  as  it  relates  to  the  tenure  and  pos- 
session of  the  parties,  is  in  force.  So  far  as  it  requires  the 
applicant  to  be  of  full  age,  it  is  also  in  force  as  to  suits  in  this 
court,  but  not  in  the  Supreme  Court.  By  an  act  of  April  14, 
1852,  (Laws  of  1852,  411,  ch.  277),  proceedings  may  be  institu- 
ted on  behalf  of  an  infant ;  and  by  the  second  section,  a  next 
friend  shall  be  appointed  in  like  manner,  and  shall  give  secu- 
rity in  like  manner  as  provided  for  in  sections  2,  3,  and  4,  of 
the  Revised  Statutes. 

The  Supreme  Court  alone  is  mentioned  in  this  statute. 

Stryker  v.  Lynch  (11  Leg.  Obs.,  116),  shows  that  the  plain- 
tiff must  aver  actual  or  constructive  possession  of  the  pre- 
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mises.     Instead  of  the  petition,  the  action  is  by  summons  and 
complaint. 

The  second,  third,  and  fourth  sections  are  inapplicable,  so 
far  as  they  relate  to  the  parties  to  apply  for  a  guardian  ad 
litem,  and  the  time  and  mode  of  applying.  They  contemplate 
an  application  previous  to  the  presentation  of  the  petition. 
But  as  sections  128,  129,  130,  133,  and  the  second  subdivision 
of  section  134,  of  the  Code,  are  applicable  to  a  partition 
case,  the  action  will  have  been  commenced,  and  then  section 
116  will  regulate  the  form  of  applying,  and  the  parties  to 
apply ;  while  the  substantial  and  consistent  provisions  as  to 
the  undertaking  or  bond  of  the  guardian  are  also  to  be 
observed. 

The  third  section  of  the  act  of  April  14,  1852,  which  is 
hereafter  more  particularly  cited,  implies  a  legislative  opinion 
that  these  sections  are  in  force  as  to  the  giving  of  a  bond. 

The  fifth  section,  under  the  construction  suggested,  would 
be  applicable  as  to  the  contents  of  the  complaint.  These  are 
in  addition,  or  in  compliance  with  the  requisitions  of  section 
142  of  the  Code.  Ripple  v.  Gilborn  (8  How.  Pr.  R.,  458), 
appears  to  be  an  authority  to  this. 

Sections  6,  7,  8,  9,  and  10,  are  also  supposed  to  be  ap- 
plicable. They  are  consistent  with  sections  117  and  118 
of  the  Code ;  perhaps  what  is  directed  in  them,  as  to  par- 
ties, would  be  necessary,  at  least  proper,  under  those  sections. 
In  Ripple  v.  Gilborn,  before  cited,  much  reliance  was  placed 
upon  sections  5  and  6,  as  requiring  that  the  wife  of  a  plaintiff 
should  be  made  a  party,  as  entitled  to  an  inchoate  right  of 
dower. 

Sections  11  and  12  would  be  inapplicable.  They  pro- 
vide for  the  service  of  the  petition,  which  in  truth  is  the 
commencement  of  the  proceedings.  The  action  would  be 
commenced,  and  the  services  of  the  summons  made  as  in  ordi- 
nary cases. 

Justice  Hoyt,  in  Parker  v.  Lee  (6  How.  Pr.  JR.,  491),  and  Jus- 
tice Cuppen,  in  Ripple  v.  Gilborn,  before  cited,  had  laid  down 
the  rule,  that  upon  default  of  the  defendant,  judgment  is  not  to 
be  given  under  the  Code  for  the  relief  sought;  but  section 
23  of  the  statute  must  be  pursued.  Watson  v.  Brigham,  (1 
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Code  Reporter,  67),  appears  to  hold  the  contrary.  In  the  first- 
mentioned  case,  a  reference  was  directed  to  the  clerk. 

The  statute  is,  that  if  the  default  of  any  of  the  defendants, 
whether  known  or  unknown,  shall  have  been  entered,  the 
court  shall  require  of  the  petitioners  to  exhibit  proof  of  their 
title,  and  an  abstract  of  the  conveyances  by  which  the  same  is 
held.  Such  proof  may  be  taken  in  open  court,  or  by  the  clerk 
thereof,  on  a  reference  for  that  purpose. 

Section  77,  of  the  Judiciary  Act,  and  section  471,  of 
the  Code,  which  are  hereafter  more  particularly  stated,  as 
to  another  point,  sanction  a  reference  for  this  purpose  to  some 
person  other  than  the  clerk.  And  under  the  Code,  the  second 
subdivision  of  section  246  would  warrant  it,  if  the  Code  is  to 
prevail. 

Without  pursuing  this  examination  of  the  various  sections 
of  the  statute,  or  of  the  decisions  further,  I  may  observe,  that  a 
series  of  the  provisions  are  peculiar  to  the  action  of  partition, 
and  that  nothing  identical  or  similar  is  to  be  found  in  the 
Code. 

We  may  commence  under  this  head  with  section  26.  The 
appointment  of  commissioners,  and  the  regulation  of  their 
duties,  are  controlled  by  this,  and  the  subsequent  sections, 
undoubtedly  so  far  as  they  relate  to  an  actual  partition. 

There  is  another  point  in  this  case,  as  to  which  some  obser- 
vations may  be  proper.  The  course  under  rules  74  and  75 
of  the  Supreme  Court,  has  been  pursued  ;  a  reference  was 
had,  there  being  infants ;  and  upon  coming  in  of  the  report, 
a  sale  was  directed,  under  the  direction  of  a  referee. 

It  will  be  remembered,  that  the  partition  act  gave,  in 
section  84  (79),  the  same  power  to  the  Court  of  Chancery 
to  decree  partition  and  sales,  as  was  given  to  the  common  law 
courts;  and  that  section  49,  of  the  amended  act  of  1830, 
(Laws  of  1830,  ch.  320,  2  Rev.  Stats.,  3d  ed.,  330,  §  91),  provi- 
ded, that  whenever  a  reference  to  ascertain  and  report  incum- 
brances  was  necessary,  it  might  be  made  to  a  master,  or  to  a 
register  or  clerk,  as  the  court  should  think  fit.  Section  88  also 
(3  Ed.)  was  a  copy  of  the  law  of  1826,  authorizing  masters 
to  make  the  preliminary  report,  and  to  conduct  the  sales, 
and  give  the  title. 
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All  this  machinery  being  abolished  by  the  Constitution  of 
1847,  the  Judiciary  Act  (§  77)  provided,  that  any  matter 
before  referred  to  a  clerk,  master,  or  referee,  might  be  refer- 
red to  a  clerk,  county  judge,  &c.,  or  other  suitable,  person  or 
persons,  with  the  same  power  as  heretofore  possessed  by  such 
officer  or  person. 

The  Chancery  rules,  177  and  178,  were  framed  upon  the 
provisions  of  the  Revised  Statutes  before  referred  to  ;  and  the 
rules  in  Equity,  adopted  by  the  Supreme  Court  in  1847,  (rules 
124  and  125),  were  copies  of  these.  They  have  remained 
unchanged  in  the  rule  book  since. 

Section  448  appears  to  prescribe  two,  and  only  two  series 
of  provisions  for  the  conduct  of  a  partition  suit,  viz.,  the 
Revised  Statutes  and  the  Code.  The  former  phrase  undoubt- 
edly includes  all  acts  after  1850,  professedly  amending  the 
statutes.  But  it  is  difficult  to  say  it  includes  anything  else  of 
the  statute  law. 

Section  471  of  the  Code  must,  however,  be  adverted  to. 
One  clause  enacts,  that  until  the  legislature  shall  otherwise 
provide,  the  second  part  of  the  Code  shall  not  affect  any  exist- 
ing statutory  provision  relating  to  actions  not  inconsistent  with 
the  act,  and  in  substance  applicable  to  the  actions  provi- 
ded for. 

It  was  before  observed,  that  in  1848  the  title  of  the  Revised 
Statutes  relating  to  partitions  was  also  enumerated  in  this  sec- 
tion as  exempted,  and  when  section  448  was  adopted  it  was 
omitted  in  such  enumeration. 

The  propriety  of  the  course  pursued  in  this  case,  of  a  refer- 
ence to  a  referee,  to  ascertain  the  title,  &c.,  depends,  I  appre- 
hend, entirely  upon  the  clause  of  section  471,  and  the  judici- 
ary act. 

A  sale  and  conveyance  by  a  referee,  instead  of  commission- 
ers, depended  also  until  1851  upon  section  77  of  the  judi- 
ciary act,  and  section  471  of  the  Code.  It  was  decided,  that 
in  foreclosure  cases,  a  sale  might  be  made  by  a  referee  as 
well  as  by  the  sheriff,  (3  How.  Pr.  7?.,  120);  and  the  judges  of 
the  Supreme  Court  amended  their  rule  (No.  47),  by  adding  the 
words  "  or  a  referee"  in  the  clause  providing  for  a  sale,  under 
the  direction  of  the  sheriff. 
VOL.  II.— 2 
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The  act  of  1826,  (Laws  of  1826,  146,  ch.  157),  before  noti- 
ced, (2  Rev.  Stats.,  330,  §  88),  authorized  a  master  in  chancery 
to  make  these  sales  instead  of  commissioners ;  and  the  judici- 
ary act  (§  77)  provided  that  sheriffs  might  sell  lands,  in  their 
respective  counties,  ordered  to  be  sold  by  any  decree  of  any 
Court  of  Record  in  the  State,  and  to  give  conveyances  thereof 
in  the  same  manner  and  with  like  effect  as  is  now  done  by  a 
master  in  chancery. 

The  practice  prevailed  to  a  very  great  extent,  of  selling 
tinder  the  direction  of  a  referee,  in  partition  as  well  as  in  fore- 
closure suits.  A  large  amount  of  property  is  held  under  such 
a  title,  and  some  of  the  most  experienced  and  careful  convey- 
ancers in  the  city  have  sanctioned  it.  There  does  not  appear 
to  be  any  distinction  between  the  cases,  and  if  the  rule  of  the 
Supreme  Court  was  legal  as  to  foreclosure  cases,  the  course  in 
partition  cases  would  seem  equally  proper. 

But,  (probably  to  remove  questions  of  this  character),  by 
the  amended  Code  of  1851,  section  187  was  altered,  by 
adding  the  following  clause  :  "  Real  property  adjudged  to  be 
sold,  must  be  sold  in  the  county  in  which  it  lies,  by  the  sheriff 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that 
purpose ;  and  thereupon  the  sheriff  or  referee  must  execute 
a  conveyance  to  the  purchaser ;  which  conveyance  shall  be 
effectual  to  pass  the  rights  and  interests  of  the  parties  adjudged 
to  be  sold."  The  words  "  in  the  property,"  it  is  supposed 
should  be  inserted  before  the  word  adjudged.  This  provision 
may  be  considered  as  in  addition  to,  and  modified  by  the  judi- 
ciary act.  The  course  therefore  now  seems  free  from  doubt. 

Again,  it  might  be  successfully  contended,  that  even  upon 
the  views  now  taken,  section  174  of  the  Code  would  ap- 
ply. The  court  would  have  been  authorized  to  make  the 
order  of  May  4th,  for  filing  the  undertaking.  That  section 
authorizes  the  court  to  allow  any  act  to  be  done  after  the  time 
limited  by  the  act,  and  it  may  admit  of  a  sufficient  broad  con- 
struction to  govern  this  case.  But  here  the  act  of  the  legisla- 
ture, of  April  14,  1852,  creates  a  serious  difficulty.  (Laws 
<?/1852,  cA.  277). 

The  first  and  second  sections  of  that  act  remove  the  disabil- 
ity which  an  infant  was  under,  to  institute  proceedings  in  par- 
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tition  under  the  Revised  Statutes.  They  permit  this  to  be 
done,  and  regulate  the  appointment  of  a  next  friend  for  him, 
by  the  provisions  of  these  statutes,  in  the  sections  2,  3,  and  4, 
which  I  have  referred  to.  Besides,  the  Supreme  Court  alone 
is  mentioned  in  these  provisions. 

Then,  by  the  third  section  of  the  act,  "  whenever  it  shall 
appear  that  in  any  action,  suit,  or  proceeding  for  the  partition 
of  lands,  heretofore  instituted,  or  hereafter  to  be  instituted,  in 
any  court  authorized  to  decree  partition  or  sale  thereof,  any 
guardian  for  minors  has  entered  upon  the  execution  of  his 
duties,  and  rules  or  orders  have  been  made,  without  the  filing 
of  the  bond  required  by  the  fourth  section  of  the  Revised  Stat- 
utes," (that  above  cited),  "  or  that  such  bond  cannot  be  found 
on  file,  such  court,  or  any  judge  thereof,  may,  on  application 
of  any  party  to  the  suit  or  proceeding,  at  any  time  before 
judgment  or  decree  in  all  cases,  or  after  judgment  or  decree 
in  cases  of  actual  partition,  authorize  and  direct  the  filing  of  a 
bond  by  such  guardian,  to  be  filed  as  of  the  same  date  as  the 
order  appointing  him ;  and  all  proceedings  in  the  suit  subse- 
quent to  the  date  of  the  order  of  appointment,  shall  be  of  the 
like  force  and  effect,  as  if  the  bond  had  been  duly  filed. 

This  statute  does  not  govern  the  present  case,  as  a  sale  was 
adjudged,  and  the  judgment  was  actually  entered,  before  the 
application  for  liberty  to  file  the  bond.  The  order  for  con- 
firmation was  not  the  judgment. 

The  statute  appears  to  imply  two  things :  first,  that  the  sec- 
tions 2,  3,  and  4,  are  in  full  force  ;  and  second,  that  an  act  of 
the  legislature  was  necessary  to  authorize  the  court  to  direct 
the  filing  of  a  bond  nunc  pro  tune,  in  any  case.  It  employs 
the  words  action,  suit,  or  proceeding,  for  partition  of  lands,  as 
if  carefully  to  include  the  action  under  the  Code.  It  is  a  legis- 
lative declaration  that  the  filing  the  bond,  as  prescribed,  is  a 
matter  of  substance  within  section  448. 

I  cannot,  then,  regard  the  order  of  May  as  valid,  under  any 
view  of  the  question.  At  any  rate,  to  compel  a  purchaser  to 
take  a  title,  with  such  a  doubt  upon  it,  would  be  contrary  to 
the  settled  doctrine  of  a  Court  of  Equity. 

Motion  denied,  without  costs. 
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Supreme  Court,  First  District  /   General  Term,  June,  1855. 

SlJPERSEDEAS.     ORDER   OF  ARREST   AND  EXECUTION   AGAINST 
THE  PERSON. 

An  application  for  an  order  of  supersedeas,  (under  2  Rev.  Stats.,  556,  §$  36,  37),  may 
be  made  to  a  judge  of  the  first  district,  although  the  action  is  triable  elsewhere. — 
Mitchell  J.  dissenting. 

It  is  a  motion  which  is  excepted  from  the  operation  of  §401  of  the  Code,  by  §  471. 

Where  the  plaintiff*  had  the  defendant  arrested  at  the  commencement  of  suit,  and 
allowed  him  to  remain  in  custody  more  than  two  years  after  judgment,  but  under 
the  original  order,  and  without  issuing  execution, — Held,  that  the  plaintiffs  course 
was  in  fraud  of  the  law,  and  the  defendant  was  entitled  to  an  order  of  supersedeas. 

An  order  of  supersedeas  is  appealable  from  the  special  to  the  general  term. 

Appeal  from  an  order  granting  writ  of  supersedeas. 

The  plaintiff  brought  his  action,  and  recovered  judgment,  in 
the  county  of  Schoharie.  At  the  commencement  of  the  suit 
he  obtained  an  order  of  arrest,  under  which  the  defendant  was 
taken,  on  the  6th  January,  1852,  and  held  to  bail.  After  the 
plaintiff  obtained  judgment,  no  execution  having  been  issued, 
the  defendant's  bail  surrendered  him,  and  on  19th  July,  1854, 
were  exonerated.  On  the  30th  January,  1855,  on  application 
of  the  defendant,  a  judge  of  the  first  district  granted  an  order 
to  show  cause  why  a  writ  of  supersedeas  should  not  be  allowed. 
A  supersedeas  having  been  ordered,  the  plaintiff  appealed  to 
the  general  term. 

W.  Wells,  for  plaintiff. 

Sandford  c§  Danforth,  for  defendant. 

COWLES,  J. — By  2  Revised  Statutes,  556,  sections  36  and  37, 
the  defendant  was  authorized  to  apply  to  "any  judge  of  the 
court"  for  the  order  of  supersedeas  here  asked  for  ;  and  not- 
withstanding the  provisions  of  section  401  of  the  Code,  I  think 
he  may  do  so  still,  and  make  his  application  in  the  first  dis- 
trict, although  the  venue  in  the  action  is  elsewhere. 

The  right  to  s'pply  for  puch  supersedeas,  under  the  Revised 
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Statutes,  as  above  stated,  was  an  "  existing  statutory  provi- 
sion" when  the  Code  took  effect,  relating  to  the  action  in  which 
such  motion  was  made,  was  not  "  inconsistent"  with  the  Code, 
and  in  substance  was  applicable  to  the  actions  provided  for  in 
the  Code.  The  right  to  apply  for  such  supersedeas  exists  still, 
but  by  virtue  of  the  Revised  Statutes  above,  it  being  no  where 
provided  for  in  the  Code.  But  it  is  &  provision  relating  to  the 
suit  /  and  in  the  above  view  of  it,  is,  by  section  471,  as  it  seems 
to  me,  excepted  from  the  operation  of  section  401.  Besides,  I 
see  no  reason  why  it  is  not  a  "  proceeding"  in  the  original 
suit,  within  the  meaning  of  section  471,  and  so  one  of  those 
"  proceedings"  excepted  by  that  section,  since  the  authority  for 
the  proceeding  is  contained  in  part  III,  chapter  8,  of  the  Revi- 
sed Statutes  ;  and  being  so,  is  especially  excepted  by  that  sec- 
tion from  the  provisions  in  section  401  of  the  Code. 

A  good  reason  for  such  exception  may  be  found  in  the  fact, 
that  when  a  party  is  imprisoned,  and  wishes  to  ask  for  a  super- 
sedeas, if  he  is  compelled  to  make  his  application  in  any  parti- 
cular county  or  district,  he  may,  in  many  counties  except  this, 
be  compelled  to  remain  in  jail,  oftentimes  for  months,  before 
"  any  judge  of  the  court"  could  be  found  to  whom  to  make 
the  motion.  A  construction  which  would  or  might  operate  so 
seriously  in  restraint  of  the  liberty  of  the  citizen,  should  not 
be  adopted,  unless  the  intent  of  the  statute  is  too  clear  to  allow 
of  a  different  interpretation.  Taking  the  above-mentioned 
sections  of  the  Revised  Statutes,  and  sections  401  and  471  of 
the  Code,  all  together,  I  think  it  obvious  that  the  motion  was 
properly  made  here.  The  making  of  that  motion,  the  particu- 
lar judge  to  whom,  and  the  place  where  it  should  be  made,  are 
all  left  by  section  471  where  the  Revised  Statutes  left  them, 
just  as  the  other  class  of  proceedings  in  such  sections  were  also 
thereby  left,  unaffected  by  part  II.  of  the  Code,  also;  this 
being  a  proceeding  provided  for  specially  by  part  III. 

Chapter  8,  of  the  Revised  Statutes — the  provision  that  the 
motion  might  be  made  to  "  any  judge  of  the  court," — was  just 
as  much  an  essential  part  of  the  proceeding  as  was  the  ability 
to  make  the  motion  at  all  within  the  meaning  of  the  reserva- 
tions in  section  471  of  the  Code. 

But  while  such  is  the  intent  and  fair  construction  of  section 
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471  of  the  Code,  yet  the  order  made  in  the  motion  is  just  as 
much  subject  to  review,  on  appeal  to  the  general  term,  as  are 
motions  made  in  foreclosure,  partition,  admeasurement  of 
dower,  and  the  various  other  classes  of  cases  also  specially 
excepted  by  the  same  section  from  the  second  part  of  the  Code, 
and  for  the  same  reasons.  The  motion  and  the  appeal  are 
both  regular. 

This  brings  us  to  the  merits. 

The  order  of  arrest  was  made  January  2,  1852,  and  at  the 
commencement  of  the  suit. 

The  defendant  was  actually  arrested  January  6,  1852. 

Judgment  was  perfected  May  25,  1852. 

His  bail  surrendered  him  November  25,  1853. 

Order  to  exonerate  the  bail  was  made  on  notice  to  plaintiff, 
July  19,  1854. 

Order  to  show  cause  why  supersedeas  should  not  be  granted, 
made  January  30,  1855. 

No  execution  on  the  judgment  issued,  until  February 
10,  1855. 

Supersedeas  ordered  February  19,  1855 — and  the  appeal 
from  that  order  is  the  case  before  us. 

The  object  of  the  arrest  of  a  party  on  suit  being  commenced, 
is  not  to  punish  the  defendant,  but  to  insure  his  person  to 
answer,  in  case  of  ultimate  execution  against  his  body ;  and 
that  being  the  case,  there  is  no  reason  why,  if  an  arrest  is 
granted  in  the  first  stage  of  the  action,  the  plaintiff  should  not 
be  held  to  proceed,  and  either  issue  an  execution  against  his 
person,  if  the  pleadings  show  it  to  be  a  proper  case  for  such 
process,  or  be  compelled  to  ask  for  such  process,  if  applica- 
tion to  the  court  is  required,  within  a  reasonable  time  after 
judgment. 

The  plaintiff  caused  the  arrest  to  be  made  on  January  6, 
1852.  In  May  succeeding  he  had  judgment.  The  complaint 
alleged  no  fraud  or  other  matter  on  which  an  execution 
against  the  person  could  be  issued,  and  the  plaintiff  was,  there- 
fore, if  he  wished  to  issue  execution  against  the  body,  required 
to  make  special  application  to  the  court.  He  did  not  do  so, 
but  left  the  defendant  from  May,  1852,  to  February,  1855,  in 
custody,  under  the  original  order  of  arrest.  The  Code  has 
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provided  no  way  in  which  the  defendant  (after  he  has  put  in 
justification  of  bail,  under  the  original  order  of  arrest)  can  by 
any  motion  of  his  own,  procure  a  discharge  from  the  arrest ; 
and  as  the  plaintiff  refused,  or  at  least  neglected  to  apply  for 
his  execution  against  the  person  of  the  debtor,  the  only  thing 
the  defendant  could  do  was  to  be  surrendered  by  his  bail  into 
actual  custody,  have  his  bail  exonerated,  and  then  apply  for  a 
supersedeas  of  the  order  of  arrest,  after  the  proper  time  had 
elapsed.  (2  Rev.  Stats.,  556,  §§  36,  37.) 

Had  the  plaintiff  applied,  as  he  should  have  done,  for  exe- 
cution against  the  person,  the  defendant  could,  on  that  motion, 
have  controverted  the  plaintiff's  charges ;  and  then  the  court, 
on  a  full  consideration  of  the  whole  case,  could  have  dis- 
charged the  defendant,  if  the  facts  warranted ;  or  if  the  plain- 
tiff had  caused  his  imprisonment  under  execution,  he  could 
have  applied  for  his  discharge  under  the  Imprisoned  Debtor 
Act.  But  none  of  these  chances  were  afforded  the  defendant. 
Having  succeeded  in  getting  him  arrested,  so  that  he  could 
have  execution  against  his  person,  if  the  facts  justified  it,  the 
plaintiff  neglected  to  take  any  step  under  his  judgment,  from 
its  rendition  in  May,  1852,  until  February,  1855 — and  all  this 
time  keeps  the  defendant  in  custody,  under  the  original  order 
of  arrest.  Such  a  proceeding  on  the  plaintiff's  part  I  cannot 
regard  otherwise  than  as  in  fraud  of  the  law,  and  tending  only 
to  injustice  and  oppression.  Having  slept  for  nearly  three 
years  upon  his  rights,  he  awakes  at  last,  only  when  the  defend- 
ant, by  this  long  and  tedious  process  of  surrender,  by  his  bail, 
&c.,  has  placed  himself  where  he  can  ask  the  court  to  super- 
sede the  original  order  for  his  arrest ;  and  the  plaintiff  now 
informs  the  court,  when  called  upon  to  show  cause  why  that 
order  should  not  be  superseded,  that,  after  a  delay  of  nearly 
three  years,  he  has  at  the  last  moment  issued  an  execution 
against  the  defendant's  property,  and  if  the  court  will  hold 
him  in  jail  for  two  months  longer,  till  his  execution  is  returned, 
he  will  then  ask  the  court  to  grant  him  an  execution  against 
his  person. 

The  excuse  is  not  sufficient,  and  the  request  cannot  be 
granted.  This  long  delay  to  proceed  has  been  oppressive,  and 
in  fraud  of  the  process  of  the  court.  The  plaintiff'  had  no  right, 
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if  he  wanted  to  resort  to  process  against  the  person  of  the 
defendant,  to  hold  him  nearly  three  years  after  judgment, 
under  that  original  order  of  arrest ;  and  for  such  delay  has  for- 
feited all  right  to  the  favor  of  the  court.  He  says  he  did  not 
have  notice  of  the  surrender  of  defendant  by  his  bail.  Per- 
haps that  is  so;  but  he  did  have  notice  of  the  exoneration  of 
the  bail,  which  was  based  upon  proof  of  the  surrender  having 
been  made,  and  knowledge  of  the  exoneratur  almost  necessa- 
rily, as  one  would  suppose,  carried  with  it  knowledge  of  the 
surrender. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

CLERKE,  J. — I  am  still  inclined  to  the  opinion,  that  this 
application  is  excluded  from  the  operation  of  section  401  by 
the  terms  and  spirit  of  section  471,  and  that  the  particular  pro- 
visions contained  in  sections  36  and  37  of  title  17,  ch.  8,  part 
III.  of  the  Revised  Statutes  (2  Iiev.  Stats. ,  556,  tnarg.  ^.),  are 
not  u  plainly  inconsistent  with  the  Code."  The  defendant  being 
in  custody  of  the  sheriff  of  this  court,  it  never  could  have  been 
intended  by  section  401  of  the  Code  that  he  should  be  compel- 
led to  apply  for  relief  to  a  justice  in  the  western  part  of  the 
State,  after  the  action  was  determined  by  judgment,  merely 
because  the  place  of  trial  was  there. 

MITCHELL,  J.  dissenting. — The  defendant  made  application 
to  a  justice  of  the  first  district  for  a  supersedeas  to  dis- 
charge him  from  custody,  he  having  been  surrendered  by 
his  bail  after  judgment,  and  the  plaintiff  not  having  charged 
him  in  execution  within  three  months  after  the  surrender. 
The  application  was  made  under  2  Revised  Statutes,  556,  sec- 
tions 36  and  37.  Section  37  authorizes  the  supersedeas  to  be 
allowed  by  any  judge  of  the  court  in  which  such  judgment 
shall  have  been  obtained,  unless  good  cause  to  the  contrary  be 
shown.  So  it  is  to  be  on  motion,  and  on  notice  to  the  plain- 
tiff, who  may  show  cause  against  the  discharge,  even  "  if  the 
plaintiff  neglects  so  to  charge  the  defendant  in  execution." 

(§  37.) 

As  the  supersedeas  may  be  allowed  by  any  judge  of  the 
court,  it  would  be  immaterial  whether  it  were  applied  for 
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before  a  judge  of  the  district  where  the  place  of  trial  is  laid, 
or  a  judge  of  any  other  district,  if  the  Code  do  not  restrict  the 
defendant  more  than  the  Revised  Statutes  did.  The  Code 
(§  401)  provides  that  "  no  motion  can  be  made  in  the  first  dis- 
trict in  an  action  triable  elsewhere."  It  has  been  held,  in  one 
instance  at  least,  in  another  district,  that  this  cuts  off  the  j  uris- 
diction  of  the  court ;  so  that  an  order  made  even  by  the  gene- 
ral term  of  this  district,  staying  proceedings  after  judgment, 
when  the  place  of  trial  was  in  another  county,  was  pronounced 
a  nullity.  The  section  does  not  curtail  the  powers  or  jurisdic- 
tion of  the  court,  it  merely  restricts  the  rights  of  parties  to  the 
suit  as  to  the  place  where  they  shall  be  allowed  to  make  a  motion. 
It  is  "  that  no  motion  can  be  made  in  the  first  district,"  &c. — 
not  that  the  court  in  the  first  district  shall  have  no  jurisdiction. 
That  court  had  general  jurisdiction  before,  and  it  is  not  to  be 
taken  away  except  by  the  clear  and  express  declaration  of  the 
legislature.  The  most  inconvenient  results  would  follow,  if 
this  distinction  between  the  powers  of  the  court  and  the  rights 
of  parties  should  be  overlooked. 

Motions  must  be  made  within  the  district  in  which  the 
action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is 
triable,  except  that  when  the  action  is  triable  in  the  first  judi- 
cial district,  the  motion  must  be  made  therein.  (§  401).  This 
is  imperative,  as  "  no  motion  can  be  made."  If  it  takes  away 
jurisdiction  of  all  motions,  unless  they  are  made  in  the  proper 
district,  then  orders  may  be  made  in  other  districts,  discharg- 
ing defendants  from  execution — the  plaintiff  not  objecting  that 
they  are  not  made  in  the  proper  county — and.  the  sheriff  may 
obey  the  order,  and  be  liable  in  damages.  Injunctions  may 
be  so  granted  on  motion  and  disobeyed,  and  the  culpable  party 
be  protected,  and  answer  the  court,  that  it  had  no  jurisdiction, 
and  therefore  he  treated  its  order  with  contempt. 

Consent  cannot  give  jurisdiction — but  if  the  parties  do  not 
object  that  the  motion  is  not  made  in  the  proper  district,  the 
order  is  just  as  valid  as  a  judgment  would  be  where  the  trial 
was  in  a  wrong  county,  and  the  parties  assented  to  the  trial 
there,  or  did  not  raise  the  objection.  Here  the  plaintiff  does 
object,  and  the  question  must  be  decided,  whether  such  a  pro- 
ceeding as  this  is  included  in  the  motions  mentioned  in  section 
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401  of  the  Code.  Section  400  declares  that  every  direction  of 
a  court  or  judge,  made  or  entered  in  writing,  and  not  included 
in  a  judgment,  is  an  order ;  and  section  401,  that  an  applica- 
tion for  an  order  is  a  motion.  This  defendant  did  apply  to  the 
judge  for  his  direction,  to  be  made  in  writing,  allowing  the 
supersedeas.  That  application  was  a  motion  within  the  express 
definition  of  section  400.  Neither  that  section  nor  section  401 
makes  any  distinction  whether  the  motion  is  made  before  or 
after  judgment. 

Orders  on  summary  applications  after  judgment  are  included 
among  those  that  are  appealable  from  the  special  to  the  gene- 
ral term,  (§  349,  subd.  5),  and  the  motions  on  which  they  are 
made  are  generally  included  in  section  401.  It  is  neces- 
sary to  add,  that  the  general  restriction  in  section  401  can- 
not apply,  when  by  special  provision  of  law  the  place  where 
the  motion  is  to  be  made  is  prescribed  in  a  particular 
case.  For  instance,  under  section  292,  as  to  supplement- 
ary proceedings  after  execution,  the  judgment  debtor  is  to  be 
required  to  appear  and  answer  before  the  judge,  at  a  place 
within  the  county  to  which  the  execution  issued  ;  and  that 
county  must  be  the  place  of  residence  of  the  debtor.  If  there- 
fore the  debtor  resides  in  the  first  district,  the  application  for 
the  order  can  be  made  only  in  that  district ;  or  if  made  in 
another  district,  the  judge  must  appoint  the  place  of  hearing 
to  be  in  that  district.  So,  on  proceedings  under  the  non-impri- 
sonment act,  the  debtor  is  to  be  brought  before  the  judge  of 
the  county  where  he  may  be  arrested.  This  must  be  so,  even 
although  the  place  of  trial  be  in  another  county. 

If  the  Revised  Statutes  had  directed  this  proceeding  to  be 
heard  before  the  judge  where  the  defendant  was  in  execution, 
the  special  provision  would  have  controlled  the  general  lan- 
guage of  section  401  of  the  Code,  and  this  would  be  the  proper 
place  to  make  the  motion.  It  would  have  been  clear  that  the 
legislature  had  an  object  in  designating  the  place  of  hearing 
which  was  peculiar  to  this  case,  and  so  not  to  be  affected  by 
mere  general  expressions,  although  in  a  subsequent  act. 

The  defendant,  however,  insists  that  as  this  proceeding  is 
under  Part  III.,  Chapter  8,  Title  17,  of  the  Revised  Statutes, 
the  Code  has  no  application  to  it,  by  section  471.  That  section 
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is,  that  the  second  part  of  the  Code  (including  §  401)  shall  not 
affect  proceedings  upon  mandamus  or  prohibition,  nor  appeal 
from  Surrogate  Courts,  &c.,  nor  any  proceedings  provided  for 
by  chapter  8,  of  the  third  part  of  the  Revised  Statutes,  exclu- 
ding titles  2  and  12,  except  that  when  in  consequence  of  any 
such  proceeding  a  civil  action  shall  be  brought,  such  action 
shall  be  conducted  in  conformity  to  this  act  ;  and  except  also, 
that  when  any  particular  provision  of  the  titles  and  chapters 
enumerated  in  this  section  shall  be  plainly  inconsistent  with 
this  act,  such  provision  shall  be  deemed  repealed. 

There  is  a  particular  provision  in  the  chapter  of  the  Revi- 
sed Statutes  under  which  this  proceeding  is  instituted,  authori- 
zing a  motion  for  the  allowance  of  a  supersedeas,  to  be  heard 
before  any  judge  of  the  court,  without  regard  to  the  place  of 
trial,  but  that  is  plainly  inconsistent  with  the  Code,  -which  for- 
bids motions  being  made  in  the  first  district,  when  the  action 
is  triable  elsewhere. 

The  appeal  is  within  time,  as  no  written  notice  of  the  order 
appealed  from  was  served.  (Code,  §  332).  It  affects  a  substan- 
tial right ;  the  right  of  the  defendant  to  his  discharge,  and  the 
right  of  the  plaintiff  to  detain  him  in  custody,  to  secure  the 
payment  of  his  debt.  (Code,  §  349,  subd.  5).  A  remedy  allowed 
by  law,  as  a  means  of  obtaining  the  payment  of  a  debt,  is  a 
right. 

The  order  appealed  from  should  be  reversed,  without  costs, 
and  without  prejudice  to  the  defendant's  renewing  his  motion 
in  the  proper  district. 


& 
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AVTHE  PEOPLE  ON  THE  RELATION  OF  McGUIRE  a.  ULRICH. 
I        Supreme  Court,  First  District ;  General  Term,  June,  1855. 

SUMMARY   PROCEEDINGS. — NOTICE. — AFFIDAVIT. 

A  notice  of  thirty  days  given  during  a  calendar  month  which  contains  but  thirty 
days,  is  a  "month's  notice." 

The  requisites  of  a  landlord's  affidavit  made  upon  application  for  the  summary 
removal  of  a  tenant  at  sufferance  who  holds  over  after  notice. 

Failure  to  appear  before  the  justice  on  the  return  of  a  summons  in  summary  pro- 
ceedings to  remove  a  tenant,  admits  the  rights  of  the  landlord,  and  precludes  the 
tenant  from  afterwards  objecting  to  irregularity  in  the  proceedings  on  certiorari. 

Certiorari  to  a  justice. 

J.  E.  Devlin,  for  tb^  plaintiffs. 
C.  Schaffer,  for  the  defendant. 

MITCHELL,  J. — This  was  a  certiorari  on  summary  proceed- 
ings before  a  justice,  to  remove  a  tenant.  The  affidavit  on 
which  the  proceedings  were  instituted  alleged  in  substance  and 
in  general  terms,  that  Odell  conveyed  the  premises  to  Ulrich 
on  the  17th  of  October,  1851,  and  that  McGuire,  or  his  assigns, 
were  then  in  possession  of  the  premises  as  tenants  at  sufferance, 
and  held  over  and  continued  in  possession,  although  Ulrich  had 
caused  a  month's  notice  to  be  served  on  him  and  his  assignee, 
Paul  Kavanagh,  to  surrender  the  possession  to  Ulrich,  the 
landlord,  in  thirty  days  from  service  of  the  notice,  and  the 
thirty  days  had  expired.  Copies  of  the  notice  were  annexed, 
and  it  was  added  that  McGuire  and  his  assigns  held  over  and 
continued  in  possession  without  the  permission  of  the  landlord. 

The  notice  prescribed  by  1  Rev.  Stats.,  745,  §  7,  in  cases  of 
tenancy  at  sufferance,  is  one  month's  notice.  This  notice  was 
given  in  April,  (a  month  containing  only  thirty  days),  so  the 
notice  to  leave  in  thirty  days  was  in  this  case  a  month's  notice. 
The  notice  was  served  April  18,  and  the  proceedings  not  com- 
menced before  May  25. 

It  would  be  more  formal  pleading  for  the  landlord  always 
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to  show  the  particular  facts  establishing  the  tenancy,  as  the 
precise  lease,  and  also  the  facts  showing  the  holding  over,  and 
how  the  tenancy  at  sufferance  then  arose.  But  there  is  nothing 
•  in  the  statute  requiring  such  particularity.  To  make  it  neces- 
sary would  defeat  the  object  of  the  law,  which  was  to  afford  a 
summary  remedy  which  might  be  obtained  by  the  landlord 
without  the  intervention  of  those  who  are  learned  in  the  tech- 
nicalities of  the  law. 

The  affidavit  does  state  indirectly  that  Ulrich  was  owner  of 
the  land  under  Odell,  and  that  McGuire  and  his  assignee, 
Kavanagh,  were  tenants  at  sufferance  under  him,  and  that  they 
held  over  and  continued  in  possession  without  the  permission 
of  their  landlord,  and  that  the  notice  required  to  terminate  a 
tenancy  at  sufferance  had  been  given.  This  was  a  compliance 
with  2  Rev.  Stats.,  512,  §§  28-31. 

The  summons  was  served  on  McGuire  and  Kavanagh.  Kav- 
anagh alone  appeared,  and  he  made  affidavit  that  he  was  enti- 
tled to  the  possession  of  the  premises  by  virtue  of  a  lease  from 
K.  Martross  to  him.  McGuire  made  no  defence.  He  there- 
fore admitted  the  right  of  Ulrich,  and  judgment  was  properly 
entered  against  him,  and  there  is  nothing  to  show  how  he  has 
a  right  to  complain. 

The  issue  joined  by  Kavanagh  admitted  all  the  allegations 
in  Ulrich's  affidavit,  unless  he  could  make  out  that  he  held 
under  a  lease  from  Martross  ;  for  he  rested  his  claim  to  pos- 
session on  that  lease  alone.  He  did  not  (except  by  reliance  on 
that  lease)  deny  that  Ulrich  was  grantee  of  Odell  and  landlord 
of  the  premises,  and  McGuire  the  tenant  of  Ulrich,  and  hold- 
ing over  against  his  landlord's  consent. 

Kavanagh  made  no  proof,  and  the  deed  from  Odell  to  Ulrich 
and  the  service  of  the  notice  to  quit  on  McGuire  and  Kava- 
nagh were  proved,  although  the  evidence  was  probably  unne- 
cessary under  the  limited  issue  joined.  Kavanagh,  by  his  pre- 
cise mode  of  claiming  title  under  a  specific  lease,  may  have 
assumed  the  burden  of  proof  on  himself.  -Whether  he  did  or 
not,  he  did  not  set  up  a  claim  for  or  under  McGuire,  and  the 
latter,  having  made  default,  cannot  complain  if  there  was  any 
irregularity  in  the  proceeding  against  Kavanagh.  The  judg- 
ment should  be  affirmed,  with  costs. 
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BRIGGS   a.  MACKELLAE. 

New  York  Common  Pleas  ;  before  Hon.  C.  P.  Daly,  June,  1855. 

PRACTICE  IN  LEGISLATIVE  BODIES. — COMMITTEES  EMPOWERED  TO 
EXAMINE  PERSONS  AND  PAPERS. — LEGISLATIVE  POWER  OF  NEW 
YORK  COMMON  COUNCIL. 

The  nature  of  those  usages  and  customs  by  which  the  proceedings  of  legislative 
bodies  are  regulated, — considered. 

The  rules  of  Parliamentary  Law,  so  far  as  they  are  applicable  under  our  form  of 
government,  have  been  adopted  by  the  legislative  bodies  of  this  country. 

It  is  a  well-established  principle  of  Parliamentary  Law,  as  well  in  this  country  as  in 
England,  that  either  house  of  a  legislative  body  may  institute  any  investigation 
having  reference  to  its  own  organization,  the  conduct  or  qualifications  of  its  mem- 
bers, its  proceedings,  rights,  or  privileges,  or  any  matter  affecting  the  public 
interest  upon  which  it  may  be  important  that  it  should  have  exact  information, 
and  in  respect  to  which  it  would  be  competent  for  it  to  legislate. 

The  power  to  compel  witnesses  to  appear  and  testify,  is  essential  to  the  exercise  of 
this  right  of  investigation  ;  and  is  therefore  possessed  by  legislative  bodies. 

Either  Board  of  the  Common  Council  of  the  City  of  New  York  has  a  similar  power 
to  institute  an  examination  into  any  matters  respecting  which  it  is  entitled  to 
legislate,  or  in  respect  to  which  it  may  be  deemed  advisable  to  apply  to  the  legis- 
lature of  the  State  to  act. 

The  act  of  1855,  ch.  20,  empowers  the  judge  to  whom  application  is  made  to  compel 
a  witness  to  testify  before  a  committee  of  the  Common  Council,  to  do  whatever  a 
court  is  authorized  to  do,  upon  the  neglect  or  contumacy  of  a  witness  subpoenaed 
in  a  proceeding  pending  in  such  court. 

Investigations  directed  by  a  Board  of  the  Common  Council  are  to  be  conducted  in 
general  according  to  Parliamentary  Law.  They  are  subject  in  particular  to  the 
following  rules : 

1.  The  examination  of  each  witness  must  be  confined  to  the  subject  under  investi- 
gation. 

2.  A  witness  is  not  bound  to  answer  any  question  where  his  answer  would  tend 
to  criminate  or  degrade  him,  unless  the  question  is  essential  to  the  direct  proof  of 
the  matter  under  investigation. 

3.  If  a  witness   objects  to  answer  a  question,  the  sense  of  the  committee  is  to  be 
taken,  and  if  a  majority  decide  that  the  question  is  proper,  it  is  the  duty  of  the 
witness  to  answer. 

4.  It  is  in  the  power,  however,  of  the  witness  to  refuse,  for  the  committee  have  no 
means  to  coerce  him.     And  in  case  of  a  refusal,  it  is  in  the  province  of  t^ie  judge 
to  whom  application  for  an  attachment  (under  the  act  of  1855)  is  made,  to  deter- 
mine whether  the  question  is  proper. 

It  is  competent  for  either  branch  of  the  Common  Council  to  institute  an  inquiry 
into  the  state  and  condition  of  the  Police  department, — into  any  frauds  or  corrup- 
tion in  the  conduct  of  it,  and  into  the  management  of  it  generally. 
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The  propriety  of  certain  questions  put  to  witnesses  subpoenaed  to  testify  before  a 
committee  of  the  Board  of  Aldermen  empowered  to  inquire  into  the  management 
of  the  police  department, — considered. 

Application  for  an  attachment  pursuant  to  the  act  of  Feb- 
ruary 8,  1855,  (Laws  of  1855,  ch,  20),  against  persons  sub- 
poenaed as  witnesses  before  a  committee  of  the  Board  of  Al- 
dermen of  New  York  City,  for  their  refusal  to  testify. 

A  special  committee  was  appointed  April  26,  1855,  by 
the  Board  of  Aldermen  to  investigate  a  report  made  by  the 
Chief  of  Police  to  the  Board,  stating  the  places  of  birth  of 
the  policemen  in  the  employ  of  the  department,  and  to  inves- 
tigate also,  any  and  all  frauds  in  the  police  department.  That 
committee  entered  upon  the  investigation,  and  a  number  of 
witnesses  were  subpoenaed  to  appear  before  them  and  testify. 

One  of  these  witnesses,  William  Mackellar,  attended  before 
the  committee,  and  was  duly  affirmed.  The  following  ques- 
tions in  substance  were  put  to  him  : 

1.  What  are  your  position  and  duties  in  the  police  depart- 
ment? 

2.  What  salary  do  you  get  ? 

3.  Do  you  get  any  compensation  above  your  salary  ? 

4r.  Have  you  paid  money  from  the  dog  pound  surplus,  since 
the  last  meeting  of  the  committee  ? 

5.  Why  have  you  retained  this  money  so  long  ? 

6.  Do    you  know   what   disposition  was  made  of   a  large 
black  trunk  sealed  or  locked,  that  was  received  in  the  office 
of  the  Chief  of  Police  some  time  since,  of  which  no  account 
has  been  rendered  ? 

But  the  witness  "refused  to  answer  either  of  these  questions. 

Two  other  of  the  witnesses  subpoenaed,  Timothy  Webster 
and  Michael  McCann,  were  sworn,  and  certain  questions  put 
to  them,  which  they  refused  to  answer ;  and  they  moreover 
refused  to  answer  any  questions  which  the  committee  might 
put  to  them. 

An  application  was  then  made  to  Judge  Woodruff  of  the 
Common  Pleas,  in  the  name  of  the  chairman  of  the  committee, 
for  an  attachment  against  each  of  the  three  witnesses.  This 
application  was  made  under  the  act  of  February  8,  1855, 
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(Laws  <2/*1855,  24,  ch.  20),  which  provides — That  the  clerk  of 
either  Board  of  the  Common  Council  may  issue  subpoenas  to 
compel  the  attendance  of  witnesses  before  any  committee  of 
such  Board  ; — That  a  witness  so  subpoenaed  may  be  required 
to  testify  in  respect  to  any  matters  pending  before  the  com- 
mittee ; — That  on  his  refusal  to  answer  any  proper  questions, 
a  justice  of  the  Supreme  Court,  or  judge  of  the  Common 
Pleas,  shall,  on  application,  issue  an  order  requiring  'him  to 
show  cause  why  an  attachment  should  not  issue  against  him  ; 
and  shall  compel  him  to  testify  and  punish  disobedience  as  if 
the  matter  were  legally  pending  in  court.  An  order  to  show 
cause  was  accordingly  granted,  and  was  returned  before  Judge 
Daly.  The  argument  extended  over  several  days. 

A.  Nash)  for  the  motion.  I.  The  act  of  February,  1855, 
itself,  gives  power  to  take  testimony,  in  all  matters,  which 
any  committee  of  the  Common  Council  can,  by  law,  investi- 
gate, and  of  which  the  Common  Council  have  jurisdiction,  by 
its  charters,  or  by  the  laws  of  this  State.  1.  In  construing 
statutes,  penal  as  well  as  others,  an  interpretation  must  never 
be  adopted  that  will  defeat  the  very  purpose  of  the  law,  if  it 
will  admit  of  any  other  reasonable  construction.  (The  Emily 
and  Caroline,  9  Wheat.,  381.)  2.  A  statute  is  to  be  construed 
so  as  to  give  it  a  reasonable  effect,  agreeable  to  the  intent  of 
the  legislature.  (Gibson  &  Jenny,  15  Mass.,  205.) 

II.  The  intent  of  the  legislature  evidently  was,  to  enable 
the  Common  Council  of  the  city  of  New  York  to  take  testi- 
mony in  matters  referred  for  investigation  or  inquiry. 

III.  The  judge  has  the  right,  and  it  is  his.  duty  to  give  such 
a  construction  as  will   carry  into  effect  the  intent  of  the  legis- 
lature, which  is,  that  witnesses  shall  obey  the  subpoena  of  the 
Common  Council,  and  shall  appear  before  the  committee,  and 
testify  to  all  matters  in  their  knowledge,  pertinent  and  rele- 
vant to  the  inquiry  before  the  committee.     (Allen  v.  Parish, 
3  Hamm.,  198.) 

IV.  The  witnesses  are  in  contempt  for  not  answering  ques- 
tions pertinent  to  the  inquiry.     The  court  and  judge  may,  and 
should,   issue   an  attachment  against  them  ;    and   may,   and 
should,  adopt  other  and  further  measures  to  compel  the  wit- 
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nesses  to  appear  and  testify  before  said  committee,  and  to 
punish  disobedience,  as  if  the  matter  were  legally  pending  in 
the  Court  of  Common  Pleas.  (Anderson  v.  Dunn,  6  Wheat.,  204.) 

Y.  The  subject  mattter  of  inquiry  before  the  committee 
was  within  the  jurisdiction  of  the  Common  Council,  and  con- 
sisted of  five  subjects :  1.  An  embezzlement  of  moneys  by 
Mackellar,  received  from  the  dog  pound,  2.  The  fraudulent 
concealment  of  property  in  the  office  of  the  Chief  of  Police. 
3.  The  truth  or  falsity  of  the  report  made  by  the  Chief  of  Po- 
lice, in  regard  to  the  Police  Department  of  the  city  of  ]S"ew 
York.  4.  The  inquiry  related  also  to  the  practical  operation, 
and  the  welfare  and  efficiency  of  the  department.  5.  Whether 
the  policemen,  or  any  of  them,  were  disqualified,  by  law,  to 
hold  their  office,  under  the  charters  and  laws  of  the  State. 

YI.  The  two  last  inquiries  are  given  to  the  Common  Coun- 
cil, by  the  act  of  April  13,  1853.  (Laws  of  1853,  440,  ch.  228, 
art.  1). 

YII.  In  the  present  case,  the  Chief  of  Police  has  reported 
direct  to  the  Common  Council.  They  have  become  possessed 
of  the  report  by  a  voluntary  act  of  the  Chief,  and  have  juris- 
diction over  it  and  the  subject  matter  of  it.  What  can  con- 
tribute more  to  the  efficiency  of  the  department  than  to  have 
all  of  its  members  qualified  by  law  to  act  in  it,  and  to  carry 
on  its  duties  ?  Would  convicts  make  an  efficient  police,  or 
receive  the  confidence  of  the  public  ?  Would  unnaturalized 
foreigners  be  efficient  policemen  ?  Would  the  practical  ope- 
rations of  the  police  be  well  conducted  if  all  were  aliens,  or  a 
part  of  them  were,  in  exclusion  to  citizens  ? 

YIII.  The  report  being  before  the  Common  Council,  its  truth 
or  falsity  was  a  proper  subject  of  inquiry  before  the  committee. 
The  witnesses  were  bound  to  answer  all  questions  relative  to 
this  branch  of  the  inquiry. 

IX.  The  Common  Council  had  a  right  to  investigate  whether 
any  fraudulent  concealments  of  property  had  been  made  in 
the  office  of  the  Chief  of  Police.  (Laws  1844,  471,  ch.  315, 
§  16).  Section  25  of  the  amended  charter  of  the  city,  passed 
April,  2,  1849,  (Laws  of  1849,  284,  ch.  187,  §  25)  declares 
that — "  Any  officer  of  the  city  government,  or  any  person 
employed  in  any  department  of  the  city  government  who  shall 
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wilfully  violate  any  of  the  provisions  of  the  charter,  or  com- 
mit any  fraud,  or  convert  any  of  the  public  property  to  his 
own  use,  or  knowingly  permit  any  other  person  so  to  convert 
it,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  in  addition 
to  the  penalties  imposed  by  law,  shall  forfeit  his  office,  and  be 
forever  excluded  from  receiving  or  holding  any  office  under 
the  charter. 

X.  The  Common  Council  have,  by  charter,  the  power  to 
make  regulations  and  ordinances  to  govern  the  several  execu- 
tive departments  of  this  city,  of  which  the  Police  Department 
is  one.  (Laws  of  1819,  ch.  187,  p.  280,  §  10 ;  p.  284,  §  21). 
Whether  the  Police  Department  have  conducted  their  business 
according  to  the  charter,  and  laws,  and  ordinances  of  the 
city,  is  a  proper  subject  of  inquiry  by  the  Committee, 
and  the  questions  put  to  the  witnesses  were  relevant  to 
this  subject. 

XL  The  investigation,  under  the  resolution  of  the  Common 
Council,  is  carried  on  to  inquire  into  all  the  frauds  and  corrup- 
tions of  the  Police  Department,  and  is  strictly  within  the  juris- 
diction conferred  by  section  25,  of  the  amended  charter,  April 
12th,  1853.  And  such  information  is  required  to  enable  the 
Common  Council  to  know  the  practical  operations  of  the  pre- 
sent laws  and  system. 

XII.  The  act  of  the  13th  of  April,  1853,  (Laws  0/1853,  440, 
ch.  228),  regulating  the  Police  Department,  and  the  amended 
charter,  passed  April  12th,  1853,  (Laws  of  1853,  410,  ch.  217), 
both  relate  to  the  city  ;  and  the  Police  Department  is  provided 
for  in  both  laws.  1.  Statutes  enacted  the  same  session  of  the 
legislature  are  to  be  construed  as  one  entire  act ;  and  to  make 
a  latter  statute  repeal  a  former  one,  there  must  be  an  express 
declaration  of  repeal,  or  an  absolute  inconsistency  between  the 
two.  And,  in  case  of  affirmative  statutes  generally,  (in  par i 
materia),  such  parts  of  the  previous  statute  may  be  incorpora- 
ted with  the  subsequent  ones  as  are  consistent  with  them,  and 
all  must  be  considered  in  force.  (IT.  S.  v.  Freeman,  3  How. 
U.  S.  72.,  565.  U.  S.  v.  Fairbanks,  II).,  636).  2.  The  powers 
of  the  Common  Council,  under  the  laws  of  1849,  1853,  and  the 
amended  charter  of  1853,  must  be  all  construed  together,  so  as 
to  give  each  their  due  and  just  effect,  and  it  will  be  found 
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that  all  may  be  executed,  without  infringing  upon  the  other. 
3.  A  new  charter  does  not  merge  or  extinguish  any  of  the 
ancient  privileges  of  the  old  charter.  (Haddock's  Case,  T. 
Eaym.,  435). 

XIII.  The  law  of  1853  (Laws  of  1853,  440,  oh.  228)  gives 
the  right  of  removal  of  policemen  to  the  Commissioners,  but 
it  does  not  take  away  the  right  of  the  Common  Council  to 
legislate,  and  to  require  the  Chief  of  the  Police  and  the  police- 
men to  obey  the  ordinances  and  regulations  of  the  Common. 
Council,  and  to  report  thereon.  "  In  all  the  States  and  in  the 
national  government  the  legislature  make  laws,  appoint  com- 
mittees, and  send  for  persons  and  papers,  while  the  judiciary 
execute  the  laws  and  try  the  offenders.     The  Commissioners 
of  Police  may  try  delinquent  policemen ;  while  they  do  so,  it 
is  under  the  laws  and  ordinances  of  the  legislature  and  Com- 
mon Council ;  but  the  Common  Council  can  make  the  laws. 

XIV.  There  is  no  act  of  the  legislature  which  prohibits  the 
Common  Council  from  investigating,  at  any  time,  the  affairs 
of  the  Police  Department,  and  from  issuing  subpoenas  through 
their  clerks,  to  compel  the  attendance  of  witnesses,  and  to 
coerce  them  to  testify  through  an  application  to  this  court ;  nor 
is  there  any  abuse  of  the  power  which  can  grow  up  under  the 
present  laws.    (Dwarris  on  Statutes,  637 — 639.     Hicks'  Case, 
15  Barb.,  160). 

XY.  Statutes  are  cumulative  in  their  remedies,  when  passed 
as  remedial  statutes.  It  may  be  well  that  two  powers  are  con- 
fided to  different  tribunals.  (The  People  v.  Townsey,  5  Den., 
TO.  Same  v.  Safford,  Ib.  112).  Where  different  remedies  are 
given  by  different  statutes,  all  are  adjudged  good.  Nor  does 
one  remedial  statute  repeal  another  by  implication,  but  both 
statutes  must  stand  and  be  construed  together  as  one  law. 
(Bowen  v.  Lease,  5  Hill.  221).  The  law  does  not  favor  repeals 
by  implication.  (13  Pick.  343.  Lease  v.  Bowen,  5*  Hill, 
221.  Foster's  Case,  11  Coke,  63.  Weston's  Case,  Dyer,  347. 
Thornby  v.  Fleetwood,  10  Mod.,  118.  Baa.  Abr.  Tit,  Stat- 
ute, D\ 

XVI.  The  court  has  full  power  to  examine  into  and  take 
cognizance  of  the  laws  of  contempts.  (4  Black.  Com.,  286), 
And  the  objection  that  these  proceedings  were  commenced 
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before  Judge  "Woodruff,  and  cannot  be  continued  by  Judge 
Daly,  is  answered  by  section  27  of  the  Code  of  1851. 

In  cases  of  witnesses  summoned  to  attend  Parliament,  or  a 
Committee  of  Parliament,  if  such  witnesses  give  false  testi- 
mony to  the  house  or  committee,  they  are  to  be  punished. 
The  Commons  in  Parliament  are  the  general  inquisitors  of 
the  realm,  and  may  institute  committees  of  inquiry  on  all 
subjects  within  their  jurisdiction,  (4  Coin.  Dig.,  298,  tit.  Par- 
liament, E.  6).  And  may  inquire  of  all  misconduct  and  mis- 
demeanors of  the  members  of  Parliament.  (See  3  HatseWs 
Precedents,  41).  "Where  it  is  shown  to  be  the  usual  practice  to 
examine  witnesses  before  committees  of  the  two  houses,  on 
oath,  and  to  punish  them  for  refusal  to  testify  before  the  com- 
mittees. The  Common  Council  of  Xew  York  have  many  and 
great  legislative  powers  conferred  upon  them  by  their  several 
charters  and  statutes,  and  have  a  right  to  examine  witnesses, 
and  send  for  persons  and  papers.  In  examinations  of  witnesses 
before  the  committees  of  the  House  of  Lords,  the  witnesses 
are  usually  sworn  at  the  bar  of  their  lordships,  and  then  sent 
before  the  committee  for  examination.  (3  HatscWs  Precedents, 
39.  4  Ibid,  124).  But  by  the  act  of  the  9th  February,  1855, 
the  witnesses  are  to  be  sworn  by  the  committee — section  3 — 
and,  for  refusal  to  testify,  are  to  be  attached  and  punished  on 
application  to  the  Court  of  Common  Pleas  or  the  Supreme 
Court ;  our  application  is  to  a  Judge  of  the  Common  Pleas. 

J.  D.  Burchard  and  J.  T.  Brady,  in  opposition. — I.  The 
law  is  well  settled,  that  a  body  like  this  committee,  or  any 
magistrate  or  inferior  jurisdiction,  must  show  explicit  author- 
ity for  the  power  it  claims  to  exercise,  and  can  claim  no  sanc- 
tion for  its  acts  by  intendment  or  presumption. 

II.  The  committee  had  no  jurisdiction  to  enforce  the  attend- 
ance of  Mackellar,  or  to  require  him  to  answer  any  or  either 
of  the  questions  put  to  him.  1.  It  does  not  appear  from  the 
papers  served  that  the  committee  was  empowered  to  "  ascer- 
tain the  truthfulness  "  of  the  report  made  by  the  Chief  of 
Police,  as  stated  in  the  resolution  of  April  26,  1855.  They 
were  merely  appointed  to  ascertain  from  him  why  he  had  so 
long  delayed  his  "  response  to  the  resolution  of  February  5, 
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1855."  For  proof  of  this,  see  the  resolution  of  March  15, 
1855.*  2.  It  appears  on  the  face  of  the  resolution  under 
which  Mackellar  was  summoned,  that  it'  was  passed  for  no 
legislative  purpose,  but  merely  to  avenge  a  supposed  insult  to 
the  committee.  It  is,  therefore,  void,  as  offences  against  the 
Board  of  Aldermen,  or  its  members,  cannot  be  reached  or 
punished  in  that  matter.  3.  It  also  appears  on  the  face  of  the 
same  resolution,  that  it  was  passed  under  the  supposition  that 
the  Briggs  Committee  was  charged  with  the  duty  of  testing 
the  truth  of  the  Chief's  report.  This  was  not  the  case,  and 
the  resolution  was,  therefore,  void.  4.  The  Board  had  no 
power  to  pass  either  of  the  resolutions.  Yet,  if  it  had,  a  com- 
mittee could  not  exercise  under  both  or  either  of  the  resolu- 
tions, the  power  given  by  the  act  of  February  9,  1855,  be- 
cause : — 1.  ISTo  legislative  scheme  or  object  is  embraced  or 
stated  in  the  resolutions,  or  either  of  them,  and  the  Board  of 
Aldermen,  as  such,  has  no  other  than  legislative  powers,  nor 
any  jurisdiction  except  over  legislative  subjects  and  for  legis- 
lative objects.  2.  That  Board  had  no  power  to  appoint  a 
committee  of  investigation  as  to  the  nativity,  history,  past 
lives,  or  mode  of  appointment  of  policemen.  3.  Even  if  it 
had  such  power,  it  could  not  call  upon  the  Chief  of  Police  to 
aid  in  the  proceedings,  as  he  is  not  an  officer  of  the  Board  nor 
of  the  Common  Council,  nor  of  the  Corporation  of  the  city  of 
New  York,  nor  subject  to  the  orders,  nor  amenable  for  his 
conduct  to  them,  or  either  of  them.  He  was  not  under  any 
obligation  to  report  to  them  as  to  the  matters  of  the  resolution 
passed  February  5.  4.  Neither  of  the  matters  embraced  in 
the  resolution  of  February  5,  would  warrant  any  legislative 
action  whatever  by  the  Common  Council,  or  the  impeachment 
or  removal  of  any  officer  in  the  Police  Department. 

III.  But  even  if  the  committee  had  jurisdiction  to  examine 
witnesses  as  to  the  matters  contained  in  the  resolution,  it 
appears  that  they  were  not  proceeding  in  good  faith  to  exer- 
cise that  authority,  but  under  pretence  of  it,  were  inquiring 
about  other  subjects,  in  no  way  connected  with  them,  and  this 


*  The  substance  of  the  three  resolutions  referred  to  is  given  in  the  commence- 
ment of  Judge  Daly's  opinion. 
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for  the  mere  object  of  either  gratuitous  and  impertinent  curi- 
osity, political  action,  or  personal  malice. 

IY.  It  does  not  appear  that  Mackellar  was  required  by  the 
committee  to  answer  the  questions,  or  either  of  them  ;  but,  on 
the  contrary,  that  he  was  required  by  the  chairman  only,  to 
answer  them. 

Y.  It  does  not  appear  that  this  application  for  the  attach- 
ment is  made  by  order  or  suggestion  of  any  one  but  the  chair- 
man of  the  committee. 

YI.  The  act  of  February  9,  1855,  is  defective  in  this :  that 
it  undertakes  to  give  power  on  the  false  assumption,  that  the 
Judge  at  Chambers  might  authorize  or  issue  an  attachment,  as 
if  the  matter  were  pending  in  court,  and  that  is  not  the  fact  or 
the  law.  The  power  as  defined  is,  therefore,  incapable  of  exe- 
cution. 

YII.  The  judge  now  hearing  this  matter  is  not  legally 
authorized  to  grant  the  attachment.  That  can  only  be  done 
by  the  same  judge  who  grants  the  order  to  show  cause.  Such 
are  the  words  of  the  law,  and  it  is  an  act  not  to  be  enlarged 
by  construction.  (State  v.  Shreare,  3  G-reenl.,  57;  Ford  v. 
Babcock,  1  Den.,  158  ;  Bennet  v.  Burck,  Jb.,  141).  "  If  a  par- 
ticular jurisdiction  does  not  show  the  matter  to  be  within  its 
authority,  it  must  be  taken  to  be  without  it."  (Dudley  v.  May- 
hew,  3  Comst.,  9  ;  Rice  v.  Wilks,  7  Barb.,  337 ;  Stafford  v.  In- 
gersoll,  3  Hill,  38). 

"VIII.  This  difficulty  is  not  overcome  by  the  act  of  1834, 
(Laws  o/'1834:,  118,  ch.  94).  It  relates  only  to  proceedings 
then  within  the  jurisdiction  of  the  judges  of  that  court. 

W.  C.  NoyeS)  in  reply. — This  is  not  a  contest  between  mere 
individuals  about  making  impertinent  inquiries  upon  subjects  in 
which  they  have  no  concern.  It  is  the  Common  Council  of  the 
city  of  New  York,  representing  a  constituency  of  over  half  a  mil- 
lion of  persons,  wielding  a  legislative  power  superior  to  that  con- 
trolled by  many  of  the  States,  as  well  in  reference  to  taxation 
as  to  the  great  purposes  of  government,  and  all  those  tilings 
which  come  within  the  scope  of  legislative  duties,  which  invokes 
judicial  aid.  And  the  question  is,  whether,  in  exercising 
that  governmental  authority  under  the  ancient  charters  of  the 
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city,  and  under  the  laws  which  have  been  passed,  from  time 
to  time,  since  these  charters  were  given,  for  the  purpose  of 
improving  the  condition  of  the  people,  they  may  inquire  into 
alleged  abuses,  and  may  institute  proper  reforms  in  the  city 
government. 

One  of  the  parties  against  whom  this  complaint  is  made,  is 
clerk  to  the  Chief  of  Police,  himself  a  mere  subordinate  to 
the  head  of  the  Police  Department,  who  is  the  Mayor,  and 
this  clerk  is  appointed  with  the  concurrence  of  the  Board  of 
Aldermen  ;  so  that  in  respect  to  William  Mackellar,  he  holds 
his  office  by  the  consent  of  the  very  body  which  has  instituted 
this  inquiry,  and  whose  power  he  defies.  The  others  are  two 
policemen,  appointed  by  the  Commissioners  of  Police,  under 
the  recent  system  ;  and  they  are,  each  and  all  of  them,  subor- 
dinate ;  first,  to  the  Chief  of  Police,  and  then  to  the  head  of 
the  executive  department,  the  Mayor ;  and,  lastly,  and  above 
all,  and  peculiarly,  to  the  Common  Council  and  the  Board  of 
Aldermen.  And  although  the  power  of  removal  for  offences 
is  now  confided  to  another  body,  still,  all  legislative  power  and 
control  which  the  Common  Council  originally  had  over  this 
executive  department,  from  the  Chief  and  his  immediate  sub- 
ordinates down  to  the  last  policeman, — all  that  power  is 
retained. 

Now,  if  the  objections  taken  on  this  case  in  reference  to  the 
power  of  the  Common  Council  be  well  founded, — if  these  sub- 
ordinate and  inferior  executive  officers,  the  policemen,  may 
refuse  to  answer  any  inquiries  put  by  the  Common  Council — 
if  the  Chief  of  Police  may  refuse  to  report  to  them,  as  it  is  con- 
tended here  he  may, — if  all  inquiry  in  relation  to  the  acts  of 
this  important  executive  department  is  beyond  the  reach  of 
the  Common  Council,  then  what  is  the  result  ?  It  is  obvious. 
They  have  nothing  to  do  with  the  efficiency  of  the  department. 
They  have  nothing  to  do  with  inquiries  into  its  character;  how 
it  is  composed ;  of  what  persons  ;  whether  they  are  honest  or 
capable.  They  have  nothing  to  do  with  inquiries  in  regard  to 
its  strength  ;  whether  the  officers  perform  their  duties  properly 
or  not.  They  have  nothing  to  do  with  the  question  whether 
those  officers  are  properly  appointed ;  whether  they  possess 
the  requisite  qualifications  to  receive  an  appointment,  such  as 
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citizenship,  residence,  age,  character,  and  everything  of  that 
description.  They  have  nothing  to  do  with  the  morale  of  the 
department,  although  they  are  the  supreme  legislative  power 
of  the  city,  for  the  purpose  of  municipal  government.  So  that 
we  have  a  body  of  men,  more  than  a  thousand  strong,  utterly 
independent  of  the  control  of  the  Common  Council — I  mean, 
of  course,  the  legislative  control — and  no  inquiry  can  be  made 
into  any  of  these  matters  when  it  is  sought,  and  when  the 
information  is  only  intended  to  be  employed  for  strictly 
legislative  and  municipal  purposes  connected  with  the  city 
government.  This  excludes  the  Common  Council  from  the 
use  of  all  compulsory  means  of  inquiry  into  the  consti- 
tution, character,  and  efficiency  of  this  department.  If  the 
Common  Council  cannot  compel  a  policeman  to  answer,  a 
committee  cannot  do  it ;  nobody  can  do  it ;  and  we  have,  in 
effect,  here,  a  standing  army  of  men  selected  to 'hold  their 
offices  during  good  behavior,  which  is  virtually  an  appoint- 
ment for  life — the  same  as  that  of  the  judges  of  the  Supreme 
Court  of  the  United  States — and  the  legislature  of  the  city 
have  no  right  to  inquire,  and  no  means  of  inquiring  into  its 
condition  or  usefulness ;  no  means  of  instituting  any  reforms 
of  any  description  which  the  exigencies  of  the  public  service 
may  demand.  The  body  itself  may  become  as  corrupt  as  the 
worst  body  of  paid  soldiery  in  the  world  ;  they  are  not  respon- 
sible, unless  it  be  to  the  judicial  tribunal,  only  constituted  to 
try  them  for  offences,  the  Board  of  Commissioners,  or  to  the 
executive  head  of  the  department,  the  Mayor.  And  the  argu- 
ment goes  so  far  as  to  insist  that  when  the  second  chief  of  this 
department,  the  Chief  of  Police,  (who  is  second  in  respect  to 
the  Mayor),  is  asked,  in  regard  to  the  state  of  the  department, 
by  the  Common  Council,  he  can  refuse  to  answer,  and  the  law 
will  justify  him  in  refusing  to  answer. 

The  question  is,  whether  this  large  body  of  men,  ap- 
pointed, especially,  for  the  purpose  of  carrying  the  laws  and 
ordinances  of  the  State  and  of  the  city  into  execution,  is,  unlike 
every  other  department  in  the  city,  independent  of  the  legisla- 
tive control  of  the  Common  Council.  The  principal  questions, 
then,  that  were  put  to  the  witnesses,  in  this  case,  are  substan- 
tially of  no  great  importance.  It  is  a  great  question  of  power 
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that  is  in  issue,  and  the  point  is,  whether  the  State  legislature 
have  separated  the  police  department  entirely  from  the  legis- 
lature of  the  city,  divorced  it  from  all  control  of  the  municipal 
government,  and  confided  it  to  an  independent  body.  The 
question  is,  whether  the  powers  of  legislation  conferred  upon 
our  municipal  government,  by  all  the  charters  of  the  city,  and 
by  repeated  laws,  do  not  authorize  such  an  inquiry  for  general 
legislative  purposes. 

Now,  let  me  glance  at  that  power  for  a  moment.  I  say,  in 
the  first  place,  that  it  existed  in  Parliament,  and  was  conferred 
by  the  charter.  (Comyn's  Digest,  tit.  " Parliament"  (ZT)  1  ; 
4:  Inst.)  36).  And  1  do  not  refer  to  the  power  of  Parliament 
as  a  court,  but  simply  as  to  its  legislative  power.  And  in  that 
respect,  it  is  said  in  these  authorities  that  its  power  is  not  lim- 
ited, but  is  absolute  as  to  all  things  and  persons. 

DALY,  J. — I  do  not  wish  to  abridge  the  course  of  your  argu- 
ment, but  there  can  be  no  doubt  of  the  power  of  Parliament, 
or  of  any  legislative  body,  to  examine  witnesses  before  its  bar, 
and  to  appoint  a  committee  with  the  power  to  examine  wit- 
nesses, or  as  it  is  expressed,  "  with  power  to  call  for  persons 
and  pa-pers."  That  power  has  been  exercised  by  Parliament, 
and  by  each  of  its  houses,  independent  of  the  other. 

Noyes. — And  your  Honor  will  also,  I  suppose,  concede,  that 
they  may  commit,  during  the  session,  for  contumacy. 

DALY,  J. — I  understand  it  to  be  well  settled,  that  either 
house  in  the  British  Parliament  may  determine  the  laws  of  its 
own  proceeding  independent  of  the  other ;  that  in  regard  to 
every  proceeding  preliminary  to  legislation,  they  are  the  sole 
judges  of  what  rules  or  laws  shall  be  adopted  by  them  ;  that 
either  house  of  Parliament  may  examine  witnesses  for  any 
purpose  connected  with  legislation,  or  which  may  become 
necessary  for  the  purpose  of  legislation,  either  before,  the  bar 
of  the  house,  which  was  the  original  mode,  or  by  appointing  a 
committee,  with  power,  to  examine  the  witnesses  ;  that  if  a 
witness  refuses  to  obey  the  demand  of  the  house  to  appear  at 
the  bar,  or  refuses  to  obey  the  order  of  the  chairman  of  the 
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committee  to  appear  before  him,  application  may  be  made  to 
the  house,  and  the  witness  committed  for  contempt,  or  impris- 
oned, at  the  discretion  of  the  house,  during  the  continuance  of 
its  session.  And  further,  that  the  constitution  of  the  State  has 
prescribed  the  same  rule  in  regard  to  our  legislative  bodies,  by 
declaring  that  they  shall  be  the  judges  of  the  laws  of  their 
own  proceedings ;  and,  in  reference,  more  immediately,  to  this 
particular  case,  the  Revised  Statutes  authorize  the  appoint- 
ment of  committees  to  examine  witnesses  before  either  house, 
and  either  house  has  power  to  punish  for  contempt  or  refusal. 
I  suppose  it  to  be  settled  in  this  State,  not  merely  by  the  prac- 
tice of  its  legislative  bodies,  but  by  express  statute,  that  either 
body  of  the  legislature  may  direct  the  examination  of  wit- 
nesses before  a  committee. 

Noyes. — That  saves  me  the  labor  of  dwelling  at  length 
on  this  branch  of  my  argument.  I  shall  not  attempt  to  enforce 
those  propositions  at  any  sacrifice  of  time.  The  doctrine  is 
stated  in  this  form  in  the 'older  books,  that,  "The  Commons' 
Committees  are  the  general  inquisitors,"  not  used  in  a  bad 
sense,  "  for  the  whole  realm,"  that  is,  the  popular  body  of  the 
legislature,  and  they  may  inquire  into  all  subjects,  and  bring 
witnesses  before  them  on  matters  of  religion,  justice,  trade, 
privileges  and  elections.  (Com.  Dig.,  Tit.  Parliament,  E.  6, 
4  Inst.  11).  And  in  the  case  of  the  Trustees  of  Albion  a. 
Tanner,  (5  Hill,  151),  the  same  power  is  adjudged  to  exist  in  all 
municipal  governments,  modified,  of  course,  by  the  particular 
constitution  of  each  municipality,  and  by  the  laws  of  the  State. 

So  potent  is  this  power,  that  a  commitment  by  the  House 
of  Commons,  without  assigning  any  cause  for  it,  except 
the  party's  contempt,  cannot  be  inquired  into.  The  Court 
of  King's  Bench  invariably  refused  to  discharge  prison- 
ers so  committed.  (Rex  v.  Abbott,  14  East,  148,  151 ; 
Rex  v.  Gossett,  3  Perry  &  D.,  349;  S.  C.,  8  Bowling's 
Pr.  R.,  451)  ;  but  in  the  case  of  the  Sheriff  of  Middlesex, 
(11  Ad.  c£  E.,  273),  it  was  decided,  that  if  the  warrant  of 
commitment  upon  its  face  showed  there  was  no  good  cause 
for  it,  then  it  might  be  inquired  into  ;  but  if  there  was  a 
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general  commitment  for  contempt,  the  Commons  are  the 
supreme  judges,  and  the  matter  cannot  be  inquired  into. 

In  1702  and  1710,  they  imprisoned  parties  who  kept  wit- 
nesses away,  and  tampered  with  them ;  they  also  punished 
those  who  gave  false  testimony.  (Coin.  Dig.,  Tit.  Parliament, 
E.,  11).  In  one  of  the  cases  the  Committee  for  Justice,  one 
of  those  inquisitorial  committees  of  the  House  of  Commons, 
summoned  the  judges  before  them,  and  examined  them  in 
person  as  to  the  misdemeanors  alleged  against  them,  although 
they  were  subject  to  removal  by  the  king,  and  to  impeach- 
ment. (1  Siderfin,  338).  All  this  was  done  before  the  pas- 
sage of  the  English  act  in  1770,  (10  Geo.  3,  cap.  16),  by  which 
the  same  power  was  conferred  on  the  Election  Committee  of 
the  House  of  Commons.  It  is  established,  then,  and  there  is 
no  doubt  about  it,  that,  although  a  party  may  be  subject  to 
trial  for  the  offence  elsewhere,  yet  he  may  be  summoned  and 
examined  in  regard  to  the  transaction,  by  a  committee  of  the 
Commons,  for  the  purposes  of  legislation.  The  act  referred 
to  authorizes  the  Committee  of  Elections  of  the  Commons  to 
summon  witnesses  and  punish  them  for  contempt. 

This  same  power  to  summon  them  was  conferred  upon  the 
Common  Council  of  New  York  by  the  original  charter,  and 
the  language  is  exceedingly  important.  It  is  provided  in 
section  7  of  Dongarts  Charter,  as  recited  in  Montgomerie's, 
that,  "  for  the  better  government  of  said  city,  the  liberties  and 
precincts  thereof,  there  shall  be  forever  hereafter,  within  the 
said  city,  a  Mayor,  Recorder,  Town  Clerk,  six  Aldermen," 
&c.  ;  that  the  Common  Council  may  make  "  laws  and  ordi- 
nances for  the  good  rule,  oversight,  correction  and  government 
of  the  said  city  and  liberties  of  the  same,  and  of  all  the  officers 
thereof,"  &c.  So  in  Montgomerids  Charter,  which  was  granted 
in  1730,  some  of  the  recitals  in  which  are  of  much  import- 
ance, because  they  show  that  this  was  regarded  as  a  frontier 
town,  at  a  great  distance  from  the  parent  government,  and 
almost  absolute  legislative  control  was  necessary  in  it.  This 
charter,  also,  in  section  14,  says : — "  The  Common  Council  of 
the  city,  for  the  time  being,  or  the  major  part  thereof,  have, 
and  may,  and  shall  have,  full  power,  and  authority,  and 
license,  to  frame,  constitute,  ordain,  make,  and  establish,  from 
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time  to  time,  all  such  laws,  statutes,  rules,  ordinances,  and 
constitutions,  which,  to  them,  or  the  greater  part  of  them, 
shall  seem  to  be  good,  useful,  or  necessary  for  the  good  rule 
and  government  of  the  body  corporate  aforesaid,  and  of  all 
officers,  artificers,  ministers,  inhabitants,  and  residents  of  the 
city." 

Without  going  into  details  on  this  matter,  it  is  sufficient  to 
remark  that,  in  every  act  which  has  been  passed  on  this  sub- 
ject— and,  I  think,  in  the  first  section  of  every  act — is  the 
distinct  declaration  that  the  original  legislative  power  is  con- 
firmed to  be  retained  in  the  Common  Council  in  all  its  original 
force.  So  important  were  those  instruments  deemed  to  be, 
that  in  our  various  State  Constitutions,  from  the  Constitu- 
tion of  1777  down — in  the  Constitution  of  1821,  and  in 
that  of  1847,  the  chartered  privileges  of  the  city  of  New 
York  are  confirmed,  and  all  the  privileges  which  they  have 
exercised  re-established — making  it,  as  it  always  was,  a  free 
city — one  of  the  freest  cities  in  the  world. 

Your  honor  will  find,  by  looking  in  Chancellor  Kent's  Notes 
on  the  City  Charter,  (Note  29),  what  was  his  view  of  this  leg- 
islative power.  He  says,  "  I  apprehend  that  the  general  pow- 
ers of  the  Common  Council,  as  described  in  this  (the  14th) 
section  of  the  charter,  remain  in  full  force."  But  I  need  not 
enlarge  upon  that.  I  now  call  your  attention,  for  a  moment, 
to  the  amendatory  act  of  1849,  section  21,  which  makes  "  the 
several  executive  departments,  and  the  officers  and  clerks 
thereof,  subject  to  the  legislative  regulations  and  directions 
of  the  Common  Council,  so  far  as  the  same  shall  not  be  incon- 
sistent with  this  act,  and  the  duties  thereof  shall  be  performed 
in  accordance  with  the  charters,  and  laws  and  ordinances  of 
the  city/'  The  police  department  was  at  that  time  organized, 
as  a  separate  department,  with  the  Mayor  at  its  head.  There 
was  then  a  standing  law  requiring  heads  of  departments  to 
report  every  three  months.  Watchmen  or  policemen  were  an 
original  part  of  this  governmental  body,  and  are  provided  for 
in  the  original  charter,  just  the  same  as  other  officers.  This 
state  of  things  continued  up  to  1853.  By  this  law  of  1849,  in 
its  twentieth  section,  any  officer  of  the  city  government  could 
be  removed  by  the  Common  Council,  except  the  Mayor  and 
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the  members  of  the  Common  Council,  so  that  each  department 
of  the  city  government  was  made  subject  to  the  legislative 
control  and  direction  of  the  Common  Council  up  to  1853  ;  and 
up  to  that  time  any  officer  of  the  government  could  be  removed 
by  a  vote  of  the  Common  Council.  Before  that  time — though, 
perhaps,  it  is  not  important  to  inquire  into  it — the  policemen 
•were  appointed,  not  by  a  Board  of  Commissioners,  but  by  the 
old  mode,  and  by  the  act  of  1849,  as  well  as  by  the  act  of 
1853  ;  everything  not  inconsistent  with  them,  which  was  con- 
tained in  the  old  laws,  was  retained  as  part  of  the  powers  of 
the  Common  Council.  (Laws  of  1853,  414,  ch.  217,  §  18). 

This  is  what  is  called  the  new  charter — the  first  section  of 
which  retains  the  legislative  power,  and  says  it  shall  be  vested 
in  a  Board  of  Aldermen  and  a  Board  of  Councilmen,  who, 
together,  shall  form  a  Common  Council ;  so  that  all  the  legis- 
lative power  of  the  Common  Council  was  retained,  and  was, 
of  course,  exercisable  by  itself  or  by  its  committees,  in  such  a 
manner  as  it  chose  to  adopt.  It  had  a  right — possessing  a 
portion  of  the  legislative  powers  of  parliament  or  of  the  legis- 
lature— to  call  witnesses  before  it.  It  is  not  necessary  to  con- 
tend that  they  were  authorized  to  imprison  the  witnesses,  but 
they  could,  under  a  by-law,  impose  pecuniary  penalties  on  the 
witnesses  for  not  attending,  and  thus  coerce  their  attendance. 

That  would  be  a  proper  subject  for  municipal  regulation  ; 
but  after  all,  it  is  not  important  to  inquire  whether  the  Com- 
mon Council  had  that  power,  inasmuch  as  the  act  renders  it 
unnecessary. 

Now,  for  what  purposes  could  all  this  be  done?  As  the 
legislative  power  of  the  Common  Council  is  general,  they  may 
inquire  how  the  Mayor  performs  his  duty  ;  how  the  judges  of 
the  city  courts  perform  theirs ;  how  the  Chief  of  Police  per- 
forms his ;  and  what  is  the  condition  and  efficiency  of  the 
police  force.  They  may  inquire  into  everything  in  respect  to 
which  they  have  power  to  pass  laws  or  adopt  ordinances,  or  in 
respect  to  which  they  may  deem  it  necessary  to  apply  to  the 
legislature  to  confer  other  powers  upon  them,  or  to  legislate 
directly  themselves  for  the  benefit  of  the  city.  They  may, 
therefore,  institute  any  inquiry  for  the  purpose  of  ascertaining 
whether  there  is  anything  in  the  administration  of  the  public 
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affairs  of  the  city  which  requires  their  correction,  or  correction 
by  the  superior  body,  the  legislature. 

The  inquiry  then  is,  has  the  act  of  1853  made  any  change 
in  this  respect  in  relation  to  the  police  department  ?  The  first 
section  of  the  third  article  of  that  act  gives  the  Commissioners 
of  Police,  consisting  of  the  Mayor,  Recorder,  and  City  Judge, 
the  power  to  appoint  policemen  ;  the  Chief  being  appointed  in 
exactly  the  same  way  as  he  was  previously,  that  is,  by  the 
Common  Council,  on  the  nomination  of  the  Mayor.  There 
has  been  no  change  in  reference  to  his  position.  He  may 
be  removed  or  impeached  by  the  Common  Council  in  the 
old  mode.  Policemen,  however,  can  only  be  tried  by  another 
Board,  constituted  a  little  differently  from  the  appointing 
power.  But  they  may  be  suspended  by  the  Captains  and 
Chief  of  Police,  without  removal ;  and  they  are  made  remova- 
ble only  by  the  Board  of  Commissioners,  for  cause,  and  after 
a  trial.  By  the  third  article  of  the  second  section,  they  hold 
their  offices  during  good  behavior.  The  only  effect  of  this 
act  is  to  change  the  tribunal  which  is  to  try  them  for 
specific  offences,  by  the  commission  of  which  they  for- 
feit their  offices,  or  to  inquire  into  those  things  which  ren- 
der it  necessary  that  they  should  be  no  longer  policemen, 
in  case  of  their  want  of  efficiency.  It  does  constitute  this 
new  tribunal,  undoubtedly.  Everything,  however,  not  in- 
consistent with  this  mode  of  trial,  and  with  its  objects,  is 
retained.  The  power  of  removal  is  retained  in  respect  to  the 
Chief  of  Police,  and  there  is  nothing  whatever  impairing,  in 
the  slightest  degree,  the  power  of  the  Common  Council,  in 
respect  to  its  legislative  capacity,  to  inquire  and  examine  into 
the  condition  and  efficiency  of  the  department,  and  in  refer- 
ence to  the  efficiency  of  each  individual  member. 

As  a  necessary  thing,  for  municipal  purposes,  the  general 
right  of  inquiry  for  the  purposes  of  legislation  must  be 
retained.  There  is  no  inconsistency  between  the  absolute 
power  of  trial  being  vested  in  another  body  and  this  legisla- 
tive power  being  vested  in  and  retained  by  the  Common 
Council.  Nobody  will  pretend  it. 

Now,  let  us  see  for  what  purposes  and  under  what  circum- 
stances this  legislative  control, — this  right  of  inquiry  for  pur- 
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poses  of  legislation — must  be  retained.  By  section  17  of  the 
act  of  1830,  the  Mayor,  as  head  of  the  department,  must  report 
to  the  Common  Council  very  frequently.  By  the  act  of  1853, 
(Laws  of  1853,  445,  ch.  228,  art.  3,  §  5)  the  Chief  of  Police 
must  every  six  months  report  to  the  Mayor,  and  the  Mayor 
must  transmit  his  report  to  the  Common  Council. 

These  reports  go  to  the  Common  Council  as  the  fountain 
head  of  power  and  authority ;  of  course  for  the  purpose  of 
their  legislative  action.  By  the  act  of  1853,  article  1,  section 
3,  the  policemen  possess  all  the  power  of  constables.  They 
are  executive  officers  in  that  respect.  There  are  certain  State 
laws  which  authorize  only  constables  to  perform  certain  duties. 
By  article  1,  section  4,  of  this  act — "  The  Chief  of  Police,  cap- 
tains, lieutenants,  and  sergeants  of  police,  policemen  and  door- 
men, in  accordance  with  the  rules  and  regulations  prescribed  ; 
in  conformity  to  the  laws  of  the  United  States,  of  this  State, 

AND  THE  ORDINANCES    OF  THE  COMMON  COUNCIL,    shall    Watch  and 

guard  the  city  day  and  night,  and  protect  all  general  and 
primary  elections." 

Now,  is  it  possible  that  the  Common  Council  have  not  the 
power  to  inquire  into  the  condition  and  efficiency  of  the 
department,  even  though  it  may  involve  an  inquiry  develop- 
ing facts  requiring  that  the  whole  body  of  them  should  be  dis- 
missed ?  The  police  are  specifically  commanded  to  enforce  all 
the  laws  and  ordinances  of  the  Common  Council.  The  police 
are  bound  to  attend  fires ;  to  look  after  junk-shops  and  pawn- 
brokers. There  is  a  provision  in  the  fourth  section  of  article 
four  of  this  act  of  1853,  that  no  member  of  the  Police  Depart- 
ment shall  demand  or  receive  fees  without  the  written  consent 
of  the  Mayor,  and  then  only  upon  special  reasons.  There  shall 
be  no  legalized  extortion.  It  is  declared  to  be  a  misdemeanor 
to  receive  such  fees ;  and  removal  follows.  By  the  act  of 
1813,  which  is  in  force,  (Dames1  Laws  Relative  to  the  City  of 
New  York,  472),  there  are  three  sections  of  great  import- 
ance in  regard  to  it,  (§§  30,  31,  &  32).  It  is  the  duty  of  the 
justices  and  other  officers  to  account  before  the  Mayor,  or 
before  the  Recorder,  for  the  public  moneys  received  by  them. 
An  inquiry  is  thus  instituted  in  relation  to  moneys  taken  for 
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public  purposes,  and  required  to  be  paid  over.     These  sections 
are  retained. 

Now,  all  these  are  matters  in  respect  to  which  legislation 
may  become  necessary  at  each  session  of  the  Common  Council, 
because  there  may  be  abuses  which  need  reform  ;  and  there 
may  be  changes  required  by  the  exigencies  of  business,  and  by 
the  condition  of  the  department.  And  if  the  city  legislature 
cannot  reform  these  abuses,  they  may  go  to  Albany,  and  ask 
the  supreme  power  to  reform  them.  Whenever  it  is  suggested 
that  a  policeman  has  received  fees  which  he  was  not  entitled 
to  receive,  or  that  he  neglected  a  duty,  or  that  he  is  incapable 
from  physical  health  to  discharge  his  duties,  the  Common 
Council  may  take  cognizance  of  and  send  the  matter  to  a  com- 
mittee to  inquire  into  it ;  and  it  is  no  protection,  and  must 
form  no  immunity  to  say  that  he  may  be  tried  and  removed 
by  the  Board  of  Commissioners  for  the  same  thing.  So  they 
may  inquire  into  the  question  whether  an  appointment  has 
been  properly  made,  although  the  appointment  emanates  from 
another  tribunal.  This  law  of  1853,  as  well  as  the  previous 
laws  of  1844  and  1846,  required  that  the  policemen  should  be 
citizens,  and  that  they  should  be  of  full  age  ;  and  it  is  a  mis- 
demeanor to  go  into  the  department  without  being  a  citizen 
and  of  full  age.  And  the  Common  Council  have  a  right  to 
inquire  not  only  into  the  question  whether  the  policemen  have 
committed  this  misdemeanor  intentionally,  but  also  whether 
the  appointing  power  itself — the  Mayor,  Recorder,  and  City 
Judge — has  neglected  its  duty,  and  appointed  men  who  ought 
not  to  have  been  appointed. 

The  Common  Council  has  a  right  to  inquire  into  the  way  in 
which  the  appointing  power  has  been  exercised.  They  have  a 
right  to  inquire  into  the  conduct  of  the  Mayor,  Recorder,  and 
City  Judge,  in  making  appointments ;  and  they  have  a  right 
to  do  it,  in  the  first  place,  because  they  are  city  officers — 
strictly  so ; — also,  for  the  purpose  of  applying  to  the  legisla- 
ture, to  change  the  mode  of  appointment,  and  for  the  purpose 
of  regulating  matters  connected  with  it  themselves  ;  they  are 
charged  with  the  municipal  affairs  of  the  city.  They  are 
charged  with  the  control  of  the  executive  department,  and  if 
the  legislature  has  confided  the  appointment  of  persons  in  any 
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executive  department  to  an  improper  tribunal,  or  to  one  im- 
properly constituted,  the  Common  Council  may  inquire  into  it, 
for  the  purpose  of  asking  the  legislature  to  change  it.  If  it  be 
not  so,  then  every  abuse  existing  in  a  body,  which  does  not 
derive  its  appointment  from  the  Common  Council,  must  go 
unascertained  and  unredressed. 

In  general  terms,  any  abuse  of  office,  by  any  officer,  affect- 
ing the  government  of  the  city,  judicial  or  otherwise,  is  a  mat- 
ter which  may  be  inquired  into  by  the  city  legislature  ; 
although  these  officers  are  responsible  to,  and  can  be  removed, 
for  misconduct  only,  by  some  other  body  ;  and  the  fact  that 
the  Common  Council  have  the  right  to  ask  additional  legisla- 
tion, is  a  reason  why  they  should  have  unlimited  power  to  in- 
vestigate such  subjects.  I  may  add,  that  they  may  do  it  for  the 
purpose  of  directing  the  Corporation  Counsel  to  prosecute. 
They  may  do  it  for  the  purpose  of  directing  the  criminal  prose- 
cuting officer  of  the  city  to  prosecute.  They  may  do  it  for  the 
purpose  of  instituting  an  impeachment,  or  directing  it  to  be 
instituted  ;  or,  they  may  do  it  for  the  purpose  of  presenting 
the  matter  to  this  Board  of  Police  Commissioners,  who  have 
the  right  to  try  it  afterwards.  In  other  words,  they  may 
do  it  whenever,  in  their  legislative  discretion,  they  think  the 
case  demands  it,  in  order  that  the  wrong  alleged  may  be 
redressed. 

They  do  not  engage  in  such  inquiry  as  a  judicial  body,  or 
for  judicial  purposes ;  they  do  not  do  it  for  the  purpose  of  trial 
or  punishment;  they  do  not  do  it  as  a  court  ;  it  is  simply 
an  exercise  of  the  legislative  powers,  for  the  purpose  of  pre- 
vention and  remedy  by  themselves  or  by  the  supreme  power, 
the  legislature.  And  a  careful  distinction  is  to  be  drawn 
between  the  power  of  the  Common  Council  in  respect  to  its 
legislative  functions,  and  the  judicial  power  which  is  to  be 
exercised  by  the  Board  of  Police  Commissioners.  They  do 
not  do  it  as  a  cotirt  of  civil  or  criminal  jurisdiction,  in  any 
sense.  They  are  charged  with  the  government  of  600,000 
people — of  a  much  larger  number,  if  we  include  those  con- 
stantly resorting  here,  and  being  here  for  temporary  purposes. 
And  it  is  necessary,  to  the  ends  of  good  government  over  so 
large  a  body  of  people,  that  the  Common  Council  should 
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have  this  power.  The  error,  on  the  other  side,  is  in  treating 
the  committee  as  a  court,  and  the  inquiry  as  a  trial,  or  for 
the  purposes  of  a  trial.  It  is  merely  for  governmental  pur- 
poses. Now,  this  governmental  power  of  the  Common  Council 
cannot  be  taken  away  without  the  plainest  and  most  obvious 
intention  to  do  so,  derivable  from  the  language  of  the  legisla- 
ture. On  this  subject,  I  refer  to  Hoffman's  Treatise  on  the 
Laws  of  the  Corporation,  pages  66  and  67.  He  says,  "  that 
no  law  or  statute  shall  be  treated  as  surrendering  or  restricting 
a  general  legislative  power  held  as  a  trust  for  purposes  of 
general  good,  without  the  most  positive  language." 

Let  us  apply  this  to  a  case  with  which  we  are  all  very 
familiar.  How  often  does  the  legislature  inquire  into  abuses 
by  the  Canal  Commissioners;  by  the  Canal  Superintendents; 
by  the  State  Prison  inspectors  and  agents  ;  by  all  that  numer- 
ous body  of  agents  which  the  State  has  in  its  employment,  and 
this,  whether  it  be  for  purposes  of  trial  or  of  procuring  con- 
viction, or  whether  it  be  merely  for  the  purpose  of  reforming 
and  correcting  the  abuse,  and  to  provide  information  on  which 
future  legislation  may  proceed.  The  analogy  is  perfect 
between  this  class  of  cases  and  those  in  which  the  Common 
Council  may  legislate. 

I  have  confined  myself  hitherto  almost  exclusively  to  a  con- 
sideration of  the  question,  independently  of  the  act  of  Sth  of 
February,  1855.  That  act,  as  your  honor  will  observe,  assumes 
that  the  Common  Council  itself,  as  a  legislative  body,  does 
possess  the  powers  now  claimed,  and  may  call  witnesses  before 
it,  and  then  delegates  these  powers  to  a  committee  ;  and  instead, 
as  the  English  act  does,  of  giving  the  power  of  commitment 
for  contempt  to  the  committe,  it  gives  it  to  a  judicial  tribunal. 
It  assumes  the  power  as  existing  in  the  legislative  body,  au- 
thorizes the  clerk  to  issue  subpoenas  for  witnesses,  the  chair- 
man to  administer  oaths  and  require  witnesses  to  testify,  and 
then,  upon  the  presentation  of  proof  of  th*e«service  of  a  sub- 
poena, and  the  failure  to  obey  it,  it  directs  application  to  be 
made  to  a  judge  of  this  court,  or  to  a  justice  of  the  Supreme 
Court,  and  an  order  may  be  made  here  requiring  the  attend- 
ance of  the  witness,  and  he  may  be  punished  if  he  refuses  to 
testify,  just  as  if  the  matter  were  legally  pending  in  this  court. 
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It  then  provides  that  false  swearing  before  a  committee  shall 
be  visited  with  the  consequences  of  perjury,  and  that  a  witness 
refusing  to  appear  before  a  committee  to  take  the  oath,  or 
appearing,  but  refusing  to  answer  proper  questions,  be  pun- 
ished for  contempt. 

[After  some   comment  upon  the  propriety  of  the  particular 
questions  put  to  the  witnesses,  Mr.  Noyes  continued.] 

Now,  then,  without  going  further  into  detail  about  this, 
because  I  regard  the  question  whether  he  can  be  compelled  to 
answer  of  much  more  importance  than  whether  these  particu- 
lar questions  are  to  be  answered  ;  the  question  is,  who  is  to 
judge  of  the  propriety  of  these  questions?  And  I  answer, 
that  in  the  first  place  the  committee  is  the  sole  judge  of  the 
propriety  of  the  questions ;  and  that  only  in  the  case  where  it 
appears  before  your  honor  that  a  question  is  obviously  imper- 
tinent and  foreign  to  any  inquiry  which  the  legislative  body 
may  propose,  is  it  to  be  deemed  an  improper  question.  I  sup- 
pose it  was  the  intention  of  the  legislature  to  confer  the  power 
o!'  punishing  witnesses  for  contempt,  arid  to  secure  the  right 
to  put  proper  questions  by  a  judicial  tribunal,  instead  of  the 
committee  ;  conferring  upon  it,  after  the  committee  has  decided 
the  matter,  the  right  of  re-examination  ;  and  my  proposition 
is,  that  if  the  questions  are  nearly  or  even  remotely  relevant 
to  a  proper  subject  for  legislative  inquiry,  which  the  commit- 
tee see  fit  to  pursue,  then  they  are  proper  within  the  meaning 
of  the  statute,  and  the  court  must  compel  them  to  be  answered. 
If  they  are  material  in  influencing  the  decision  of  the  legisla- 
tive body,  or  in  aiding  them  in  their  action,  or  in  controlling 
them  in  the  management  of  the  matters  confided  to  their 
charge,  then  they  are  relevant,  pertinent,  and  proper,  within 
the  language  of  the  act.  (Dicas  v.  Lawson,  1  Cromp.  M.  &  R., 
934). 

In  this  case,  however,  these  questions  were  all  pertinent  and 
relevant.  They  were  within  the  proper  scope  of  the  resolution 
of  April  26.  They  were  on  subjects  which  had  been  already 
inquired  into,  and  in  part  reported  upon,  and  were  necessary 
to  its  further  illustration. 

Now,  if  the  court  please,  I  have  gone  through  with  this 
case  so  far  as  I  deem  it  necessary,  having  confined  myself  as 
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much  as  I  was  able,  to  the  question  of  power.  All  that  is 
contended  for  is,  that  the  members  of  the  police  department 
are  subject  to  the  legislative  inquiry  and  control  of  the  Com- 
mon Council ;  and  that,  in  respect  of  all  such  matters,  they 
may  be  brought  bodily  or  singly  before  the  committee  and 
before  the  Common  Council,  and  be  compelled  tc  answer  ques- 
tions concerning  their  department.  This  inquiry  is  not  for  the 
purpose  of  trying  these  people,  or  of  punishing  them.  True, 
it  may  develop  facts  and  offences  for  which  they  ought  to  be 
punished,  but  that  is  a  consequence,  and  not  the  object  of  the 
inquiry.  If  it  turns  out  in  the  course  of  a  legislative  inquiry 
that  a  public  officer  has  been  guilty  of  a  criminal  offence,  the 
legislative  power  corrects  the  evil  and  turns  the  offender  over 
to  the  public  prosecutor  for  punishment. 

In  conclusion,  I  submit  that  as  Webster  arid  McCann  have 
defied  the  Common  Council,  they  must  be  attached ;  and  that 
as  Mackellar  has  refused  to  answer  questions  put  to  him  by  a 
body  having  full  power  to  make  inquiries,  he  also  must  be 
attached. 

DALY,  J. — By  the  proofs  submitted  in  this  case,  it  appears 
that  the  Board  of  Aldermen,  on  the  5th  of  February,  1855, 
passed  a  resolution,  directing  the  Chief  of  Police  to  report  to 
the  Board  how  many  Americans,  Irishmen,  Scotchmen,  Ger- 
mans, Frenchmen,  Englishmen,  and  men  of  all  other  nations, 
were  in  the  Police  Department ;  how  many  of  the  present 
policemen  had  been  in  prison  in  this  or  in  any  other  country  ; 
how  many  were  naturalized ;  how  many  had  been  in  the 
country  less  than  five  years,  and  by  whom  all  the  members  of 
the  present  police  were  appointed.  No  report  having  been 
received,  the  Board,  on  the  15th  of  March  following,  passed  a 
resolution  appointing  a  committee,  consisting  of  Aldermen 
Briggs,  Tucker  and  Hoffmire,  to  ascertain  from  the  Chief  of 
Police,  "  why  he  had  so  long  delayed  his  response."  Four 
days  after  the  passage  of  this  resolution,  the  Chief  of  Police 
made  his  report,  and  on  the  26th  of  April  following  another 
resolution  was  passed,  empowering  this  committee  to  investi- 
gate "  all  frauds  and  corruptions  in  every  branch  of  the  Police 
Department,  and  also  the  manner  in  which  the  same  is  and 
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has  been  conducted."  In  pursuance  of  this  resolution,  several 
persons  were  subpoenaed  to  appear  before  the  committee  as 
witnesses,  among  whom  were  the  respondents,  Mackellar, 
"Webster  and  McCann.  The  respondents  appeared  in  obedience 
to  the  subpoena,  on  the  2d  of  May,  and  were  sworn  as  wit- 
nesses ;  but  two  of  them,  Webster  and  McCann,  refused  to 
answer  several  interrogatories  that  were  put  to  them,  and  gen- 
erally refused  to  answer  any  questions — the  respondent  Mc- 
Cann denying  the  right  of  the  committee  to  interrogate  him. 
The  respondent,  Mackellar,  had  been  previously  before  the 
committee,  and  had  answered  several  questions,  but  upon  this 
day  he  refused  to  answer  certain  questions  propounded  to 
him.  The  present  application  is  made  for  an  attachment 
against  these  witnesses,  under  an  act  passed  by  the  legislature, 
at  its  last  session,  entitled  "  An  Act  to  enable  the  Common 
Council  of  the  city  of  New  York  to  take  testimony  in  matters 
referred  for  investigation  and  inquiry,"  or  for  such  other 
remedy  as  may  be  conformable  to,  or  would  be  proper,  under 
the  act. 

By  this  act,  the  clerk  of  the  Common  Council,  or  his  deputy, 
is  authorized  to  issue  subpoenas,  to  compel  the  attendance  of 
witnesses,  before  a  committee  of  either  Board  of  the  Common 
Council ;  the  chairman  of  such  committee  is  empowered  to 
administer  oaths  to  the  witnesses  appearing  before  the  com- 
mittee, and  may  require  them  to  testify  in  respect  to  any  mat- 
ter pending  before  it ;  and  upon  proof  of  the  service  of  a 
subpoena,  and  of  the  failure  of  the  witness  to  attend,  or  if  the 
witness  attends,  upon  proof  of  his  refusal  to  take  the  oath,  or 
to  answer  any  proper  question,  it  is  made  the  duty  of  a  judge 
of  this  court,  or  of  a  justice  of  the  Supreme  Court,  to  require 
the  witness  to  show  cause  why  he  should  not  be  attached,  and 
to  adopt  other  and  further  measures  to  compel  the  witness  to 
appear  and  testify,  and  to  punish  disobedience,  as  if  the  mat- 
ter were  legally  pending  in  court. 

The  cause  shown,  in  the  present  case,  amounts  to  a  denial  of 
the  right  of  the  Board  of  Aldermen  to  institute  any  such  in- 
vestigation as  that  embraced  in  the  resolutions  referred  to ;  an 
objection  which  makes  it  necessary  that  I  should  determine 
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whether  the  Board  of  Aldermen,  in  directing  this  inquiry, 
have  or  have  not  transcended  their  powers. 

By  the  charter  granted  by  Gov.  Dongan  in  1688,  and  by 
the  more  extended  charter  granted  by  Gov.  Montgomerie  in 
1730,  the  Common  Council  were  clothed  with  legislative  pow- 
ers as  respects  the  municipal  government  of  the  city,  of  a 
very  comprehensive  character.  The  body  which  then  com- 
posed the  Common  Council,  or  the  major  part  of  the  members 
composing  it,  were  in  general  terms  authorized,  from  time  to 
time,  to  make,  ordain  and  establish,  such  laws,  statutes  or  ordi- 
nances as  might  seem  to  them  useful  or  necessary  for  the  good 
rule  or  government  of  the  city ;  and  though  under  the  various 
acts  of  the  legislature  amendatory  of  those  charters,  changes 
and  alterations  have  been  made  in  respect  to  many  matters  of 
which  the  Common  Council  before  had  exclusive  cognizance, 
the  general  power  of  passing  laws  and  ordinances  within  the 
limitations  and  restrictions  imposed  by  these  subsequent  stat- 
utes or  charters,  remains.  The  two  bodies,  therefore,  which 
now  constitute  the  Common  Council,  founded  as  they  are  upon 
the  principle  of  popular  representation,  resemble,  in  the  object 
for  which  they  were  created,  the  nature  of  the  power  confer- 
red, and  of  the  duties  imposed  upon  them,  the  mutual  check 
which  they  exercise  upon  each  other,  and  the  order  and  course 
of  their  proceedings,  regular  legislative  bodies.  The  creation 
of  a  municipal  corporation  has  been  defined  to  be  "  the  in- 
vesting of  the  people  of  a  place  with  the  local  government 
thereof."  (Vin.  Abr.,  Tit.  Corporation,  A.  2;  People  v. 
Morris,  13  Wend.,  334)  ;  and,  as  the  two  branches  of  the  cor- 
poration to  whom  are  intrusted  the  discretionary  power  of 
making  laws,  the  Board  of  Aldermen  and  the  Board  of  Coun- 
cilmen  should  be  regarded  and  treated  as  legislative  bodies. 
The  grant  to  a  municipal  corporation  of  power  to  legislate,  so 
comprehensive  and  general  as  that  granted  to  the  Common 
Council  of  the  city  of  Xetw  York,  would  seem  to  carry  with 
it  whatever  was  essential  to  the  full  and  efficient  exercise  of 
the  power.  If  they  are  to  enact  laws  or  pass  ordinances  for 
the  government  of  the  city,  they  must  have  the  right,  in  the 
preliminary  stages  of  legislation,  to  adopt  or  make  use  of  the 
forms,  usages  and  modes  of  procedure  which  experience  has 
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pointed  out  to  be  useful,  convenient  or  indispensable,  to  enable 
legislative  bodies  to  act  advisably,  and  conduct  their  deliber- 
ations with  order  and  method ;  and  as  it  will  assist  to  a  more 
clear  understanding  of  the  powers  which  either  Board  of  the 
Common  Council  must  necessarily  possess,  as  a  consequence 
of  the  authority  conferred  upon  them  to  make  laws  and  ordi- 
nances for  the  government  of  a  city,  I  shall  consider  very 
briefly  the  nature  of  those  usages  and  customs,  which  in  state 
or  national  legislative  bodies  have  the  force  of  law,  and  by 
which  their  proceedings  are  regulated  and  governed. 

In  the  political  or  governmental  organization  of  the  country 
from  which  our  legislative  system  has  been  derived,  each  of 
the  two  houses  of  parliament  have,  from  their  earliest  known 
records,  fixed  and  settled  their  own  course  of  procedure  (1  2>L, 
102 ;  3  Hats.,  40,  note) ;  that  is,  each  house  has  gradually 
defined  its  own  powers,  and  determined  for  itself  the  mode  in 
which  it  would  proceed  in  the  various  stages  of  legislation,  or 
while  deliberating  upon  matters  connected  with  its  own  organi- 
zation, its  power,  rights,  or  privileges,  except  where  a  certain 
course  of  procedure  has  been  made  applicable  to  both  houses 
by  the  passage  of  a  general  statute.  When  in  either  house  a 
certain  mode  of  procedure  has  been  adopted  in  any  case,  it  has 
become  a  precedent  for  the  rule  and  government  of  that 
house,  in  every  case  thereafter  of  a  similar  character ;  and 
thus  in  progress  of  time  a  succession  of  precedents  have  been 
adopted,  forming  together  a  regular  system  of  procedure,  more 
or  less  different  in  each  house,  which  in  England  is  known  by 
the  general  appellation  of  parliamentary  law — lex et  consuetude 
parliamenti — and  which,  when  once  established,  is  as  binding 
upon  the  house  adopting  it,  as  a  law  enacted  by  Parliament  is 
binding  upon  the  nation.  (Regina  v.  Paty,  2  Balk.,  503 ;  2 
Ld.  Raym.)  1,  105  ;  4  Doug.  Elect,  case,  35,  36,  note). 

In  this  country,  the  right  of  either  house  of  the  legislature 
to  establish  and  regulate  the  manner  in  which  it  will  proceed 
is  a  constitutional  right ;  at  least  a  provision  declaratory  of  the 
right  exists  in  the  constitution  of  this  State,  and  in  that  portion 
of  the  constitution  of  the  United  States,  distinguishing  the 
separate  powers  of  the  two  houses  of  Congress ;  and  where  no 
constitutional  limitation  or  restriction  exists,  it  is  competent 
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for  either  of  the  two  bodies  composing  the  legislature,  to  do, 
in  their  separate  capacity,  whatever  may  be  essential  to  ena- 
ble them  to  legislate.  The  principles,  or  rather  the  rules,  con- 
stituting parliamentary  law,  having  their  foundation  in  conve- 
nience and  necessity,  have  been  uniformly  received  and  acted 
upon  in  this  country  ;  and  the  binding  authority  of  that  law 
over  legislative  bodies,  so  far  as  it  is  applicable  to  our  form  of 
government,  has  been  universally  acknowledged.  Indeed, 
were  it  otherwise,  the  course  of  legislative  procedure,  instead 
of  being,  as  it  is,  well  known,  or  capable  of  being  ascertained, 
would  be  involved  in  the  greatest  uncertainty  and  lead  to  end- 
less confusion.  As  in  a  court  of  justice,  a  rule,  when  once 
settled  in  an  adjudged  case,  is  binding,  thereafter,  upon  the 
same  court  and  upon  all  inferior  tribunals,  that  the  law  may 
be  known,  instead  of  being  left  to  the  uncertain  determination 
of  every  judge,  so  in  a  legislative  body,  what  has  once  been 
decided  upon  as  the  proper  course  of  procedure,  is  adhered  to 
thereafter  in  all  similar  cases.  This  is  to  be  understood,  how- 
ever, with  some  qualification,  for  it  has  been  the  usage  in 
American  legislatures,  for  each  house  to  adopt  for  its  govern- 
ment, during  its  sessions  a  series  of  rules,  usually  the  rules  of 
the  preceding  sessions  with  such  changes  or  alterations  as  are 
deemed  desirable ;  as  well  as  to  adopt,  during  the  session,  any 
rule  which  is  thought  to  be  expedient,  but  a  rule  so  adopted 
has  effect  only  upon  future  cases,  for  when  a  case  has  once 
arisen  for  legislative  action,  it  is  determined  by  the  existing 
rule  or  practice,  whatever  that  rule  may  be. 

It  is  a  well-established  principle  of  this  parliamentary  law,  that 
either  house  may  institute  any  investigation  having  reference 
to  its  own  organization,  the  conduct  or  qualifications  of  its  mem- 
bers, its  proceedings,  rights,  or  privileges,  or  any  matter  affect- 
ing the  public  interest  upon  which  it  may  be  important  that  it 
should  have  exact  information,  and  in  respect  to  which  it 
would  be  competent  for  it  to  legislate.  The  right  to  pass  laws, 
necessarily  implies  the  right  to  obtain  information  upon  any 
matter  which  may  become  the  subject  of  a  law.  It  is  essen- 
tial to  the  full  and  intelligent  exercise  of  the  legislative  func- 
tion, and,  consequently,  the  power  of  either  house  of  the  Bri- 
tish Parliament,  to  compel  a  witness  to  appear  before  its  bar, 
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or  before  a  committee  to  whom  a  matter  was  referred  for 
investigation,  and  to  give  evidence,  as  well  as  the  power  to 
punish,  in  case  of  disobedience,  was,  from  a  very  early  period, 
asserted  and  settled  to  be  the  undoubted  right  of  either  house. 
(3  Hats.  34 ;  2  Ib.,  40,  note  132,  137 ;  3  Grey,  81 ;  10  Grey, 
165  ;  2  Rusliw.  Lex.  Pcfrlm.  74 ;  Hollands  Constitutional 
History  of  England,  ch.  16,  §  3;  Burdett  v.  Abbot,  14  East., 
1 ;  Regina  v.  Paty,  2  Ld.  Raym.  1105  ;  5  Dow,  165,  199  ; 
Anderson  v.  Dunn,  6  Wheat.,  204  ;  Jeff.  Parlm.  Manual,  §  13.) 
In  American  legislatures  the  investigation  of  public  matters 
before  committees,  preliminary  to  legislation,  or  with  the  view 
of  advising  the  house  appointing  the  committee,  is,  as  a  parlia- 
mentary usage,  as  well  established  as  it  is  in  England,  and  the 
right  of  either  house  to  compel  witnesses  to  appear  and  testify 
before  its  committees,  and  to  punish  for  disobedience,  has  been 
frequently  enforced.  (Proceedings  of  the  New  York  House 
of  Assembly,  in  the  matter  of  the  Gontempt  of  Moses  Jaques  and 
Lem  D.  Slamm  ;  Jour,  of  Ass.  183T,  262,  422,  440,  466,  477, 
483,  486 ;  Ass.  Doc.  Nos.  198,  225,  325, 327, 1127).  By  the  rules 
of  the  New  York  House  of  Assembly,  it  is  made  the  duty  of 
every  standing  committee  to  inquire  into  the  matter  indicated 
by  the  title  of  the  committee,  and  to  report  to  the  house  any 
information  which  the  committee  may  deem  conducive  to  the 
public  good.  And  the  right  of  either  house  to  examine  wit- 
nesses before  its  bar,  or  before  a  committee  authorized  to  send 
for  persons  and  papers,  or  before  a  person  authorized  by  a 
committee,  or  by  either  house,  to  take  testimony,  as  well  as 
the  power  to  punish,  for  contempt,  in  case  of  disobedience,  is 
expressly  provided  for  by  statute  ;  (1  Rev.  Stats.,  376,  4  ed., 
Pt.  L,  ch.  7,  tit.  5)  ;  and  the  mode  of  proceeding,  the  manner 
of  issuing  compulsory  process,  and  the  penalties  incurred  by 
witnesses  in  case  of  neglect  or  refusal,  are  specified. 

If  it  is  essential  to  the  intelligent  exercise  of  the  office  of 
legislation,  that  each  of  the  two  houses  composing  the  legisla- 
ture of  the  State  should  have  the  right  of  inquiry,  it  would 
seem  that  both  Boards  of  the  Common  Council  should  possess 
it  also,  to  enable  them  to  act  efficiently,  within  the  more 
limited  sphere  prescribed  for  them.  If  they  are  to  make 
laws  and  ordinances  for  the  government  of  the  city,  they 
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should  have  the  means  of  obtaining  full  and  accurate  infor- 
mation respecting  every  thing  of  a  strictly  municipal  cha- 
racter relating  to  the  affairs  of  the  city.  The  right  to  examine 
witnesses,  as  a  part  of  the  ordinary  and  usual  legislative  ma- 
chinery, would  seem  to  follow  as  incident  to  the  right  to 
legislate,  which  has  been  conferred  upon  them  ;  for  it  would 
be  inconsistent  to  hold  that  they  may,  under  the  charters, 
exercise  the  power,  and  yet  may  not  do  what  is  essential  to 
enable  them  to  exercise  it  properly. 

It  was  urged,  on  the  argument,  that  the  power  to  summon 
witnesses,  and  to  compel  them  to  testify,  is  vested  in  each 
house  of  the  legislature,  in  virtue  of  its  sovereign  authority  ; 
but  such,  I  apprehend,  is  not  the  case.  The  sovereign  authority 
of  the  State  is  primarily  in  the  people,  and  the  manifestation 
or  exercise  of  that  sovereignty  is  in  three  co-ordinate  branches ; 
the  two  houses  and  the  executive,  the  joint  concurrence  of 
which,  or  a  vote  of  two-thirds  in  each  house,  when  the  exe- 
cutive does  not  concur,  being  essential  before  any  law  can  be 
enacted.  No  one  of  the  two  houses  has  the  sole  attribute  of 
sovereignty.  Neither  body  is  what  Blackstone  denominates 
Parliament.  "  The  place  where  that  absolute  despotic  power 
is  intrusted,  which,  in  all  governments,  must  reside  some- 
where ;"  (1  Black.  C&mm.,  116) ;  for  that  power  can  be  exercised 
only  by  the  concurrence  of  both  houses,  and  resides  separately 
in  neither;  and,  in  this  country,  we  have  never  recognized 
what  in  England  is  termed  the  omnipotence  of  Parliament. 
(Anderson  v.  Dunn,  6  Wheat.,  204).  It  is  not,  therefore,  by 
virtue  of  its  absolute  sovereignty,  that  each  house  of  the  leg- 
islature exercises  the  power  of  compelling  witnesses  to  appear 
before  it,  or  before  its  committee,  but  because  it  is  necessary 
to  enable  it  to  co-operate  and  perform  its  part  in  the  duty  of 
legislation.  It  exists,  for  the  same  reason,  that  a  similar  power 
exists  in  courts  of  justice,  which  is  derived  from  no  statute, 
conferred  by  no  constitution,  but  is  coeval  with  the  existence 
of  such  tribunals,  having  its  foundation  in  the  very  nature  of 
the  judicial  institution.  (4  Black.  Comni.,  286).  For  unless  a 
court  had  authority  to  summon  witnesses,  and  compel  them  to 
give  evidence,  it  could  not  perform  its  natural  and  legitimate 
functions. 
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That  the  Common  Council,  therefore,  independent  of  the 
statute  under  which  their  proceedings  have  been  instituted,  as 
a  municipal  corporation,  clothed  with  legislative  powers,  had 
the  right,  inherent  in  either  Board,  of  investigating  municipal 
matters,  in  the  ordinary  legislative  mode,  together  with  the 
right  of  summoning  witnesses  to  appear  and  testify,  I  have 
not  the  slightest  doubt ;  and  if  there  was  any  doubt  before,  it 
is  removed  by  the  act  referred  to,  the  title,  as  well  as  the  pro- 
visions of  which,  clearly  recognizes  the  existence  of  the  right. 
It  is  called  in  its  title,  "  an  act  to  enable  the  Common  Council 
to  take  testimony  in  matters  referred  for  investigation  and 
inquiry."  It  is  argued,  that  the  title  forms  no  part  of  the  act. 
and  this  is  true  of  statutes  generally ;  for,  in  the  earlier  period 
of  legislation,  the  title  was  usually  affixed  by  the  clerk,  after 
the  bill  had  passed  in  the  house  where  it  originated,  and,  con- 
sequently, formed  no  part  of  the  enactment ;  (Potter's  Case, 
3  Coke,  33  ;  Dwarris  on  Statutes*  653).  And  though  the  prac- 
tice is  now  different,  from  the  changes  and  alterations  which 
bills  undergo  in  the  course  of  their  passage,  the  reason  of  the 
rule  continues,  as  those  changes  are  not  always  consonant  with 
the  title,  and  sometimes  are  entirely  inconsistent  with  it.  But 
by  the  State  Constitution  of  1846,  (Art.  3,  §16)  it  is  declared, 
that  no  local  or  private  bill  shall  embrace  more  than  one  sub- 
ject, and  that  that  subject  shall  be  expressed  in  its  title.  The 
act  in  question  is  a  local  act,  being  limited  in  its  operation  to 
the  city  of  New  York,  and  its  title,  therefore,  must  be  taken 
as  expressive  of  its  subject  matter. 

Not  only  had  the  Common  Council  the  right  to  examine 
witnesses,  but  it  was  within  their  power  to  enact  ordinances, 
imposing  pecuniary  penalties  upon  witnesses  neglecting  to  at- 
tend, or  refusing  to  testify.  (Grant  on  Corporations,  86  ;  Wil- 
cox  on  Municipal  Corporations,  164).  Whether  the  provision 
in  Magna  Charta,  incorporated  in  our  Bill  of  Rights,  that  no 
one  shall  be  imprisoned,  except  by  due  process  of  law,  would, 
as  has  been  held  repeatedly  in  respect  to  municipal  corpora- 
tions, (Wood  v.  The  Mayor  of  London,  12  Mod.,  686 ;  King 
v.  Clark,  1  Salk.,  349  ;  Wood  v.  Searle,  Bridg.,  141),  deprive 
either  Board  of  the  Common  Council  of  the  power  of  impris- 
oning a  disobedient  witness,  it  is  not  in  this  case  necessary  to 
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inquire,  the  act  of  1855  Laving  provided  a  mode  by  which  the 
disobedience  of  the  witness  may  be  punished  by  imprisonment, 
if  necessary. 

It  is  objected,  however,  that  the  provision  in  this  act  which 
declares,  that  the  judge  to  whom  the  application  shall  be  made, 
shall  adopt  such  measures  to  compel  the  witness  to  appear  and 
testify,  and  to  punish  disobedience,  as  if  the  matter  were 
legally  pending  in  court,  does  not  indicate  any  measure  which 
the  judge  could  adopt,  as  it  is  a  matter  which  could  not  be 
legally  pending  in  court,  and  because  the  matter  is  not  brought 
before  the  judge  in  a  proceeding  in  court,  but  is  brought  be- 
fore him  out  of  court,  where,  ex  officio,  he  has  no  power  to 
order  an  attachment,  or  do  any  of  those  acts  which  it  is  com- 
petent for  a  court  to  do,  in  cases  of  contempt.  There  is  nothing 
in  this  objection.  The  statute  is  sufficiently  plain  to  indicate 
what  was  intended  by  the  legislature,  and  it  points  out,  with 
the  necessary  clearness  and  certainty,  what  the  judge  is  to  do. 
He  is  to  do  what  a  court  is  authorized  to  do,  upon  the  neglect 
or  contumacy  of  a  witness ;  as,  where  a  witness,  subpoenaed  to 
appear  and  give  evidence  upon  a  trial,  neglects  to  appear,  or 
appearing,  refuses  to  answer  a  question  which  the  court  has 
decided  to  be  a  proper  one,  the  court,  in  the  first  case,  may 
order  that  an  attachment  issue,  directing  the  sheriff  to  bring 
the  witness  before  it ;  and  upon  his  being  brought  in,  the 
court  may  fine  or  imprison  him  ;  and,  in  the  other  case,  the 
witness  being  present,  the  court  may  commit  him  to  prison  for 
his  disobedience.  To  effectuate  the  purpose  of  the  statute, 
the  judge  is  clothed  with  all  the  power  which  a  court  would 
possess,  in  the  case  of  the  neglect  or  of  the  contumacy  6*f  a 
witness  ;  and,  for  the  purpose  of  compelling  the  attendance  of 
the  witness,  or  of  punishing  him  for  his  contempt,  the  judge 
may  do,  out  of  court,  whatever  he  might  do  if  formally  sitting 
in  court. 

Nor  is  the  statute,  in  this  respect,  either  novel  or  without 
precedent.  Many  powers  are  conferred  upon  a  judge  sitting 
out  of  court,  which,  before  the  statutes  conferring  them,  could 
be  exercised  only  by  a  court.  In  proceedings  supplementary 
to  execution,  the  Code  authorizes  a  judge  of  the  court  to  do 
many  acts,  such  as  the  granting  of  process  of  attachment  to 
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compel  the  appearance  and  examination  of  the  defendant, 
which,  before  the  Code,  could  be  done  only  by  a  court.  It  is 
the  same  in  the  examination  of  witnessess  de  bene  esse  /  the 
examination  of  parties  before  trial,  and  in  many  other  cases. 
And  the  doctrine  is  as  old  as  Lord  Holt,  that  where  a  new 
authority  is  constituted  with  power  to  fine  and  imprison,  the 
person  or  persons  invested  with  such  authority,  have,  for  that 
purpose,  whatever  belongs  to  a  court  of  record,  and  need  not 
pursue  strictly  the  form  and  method  of  a  court,  but  may,  to 
carry  out  the  purpose  of  the  statute,  proceed  in  a  summary 
way.  (Groenvelt  v.  Burwell,  1  Comyrfs  R.,  76). 

But  the  right  of  either  Board  of  the  Common  Council  to 
investigate  public  matters  has  its  limitations ;   for  even  the 
legislature  itself  can  exercise  only  such  powers  as  have  been 
delegated  to  it,  and  is  confined  strictly  within  them.     (Taylor 
v.  Porter,  4  Hill,  144).     It  is  in  the  power  of  either  Board  to 
investigate   any   matter    they   may   think   proper  ;    but   any 
inquiry   they  make   must   be  clearly  within  the   scope   and 
object  for  which  they  exist  as  a  political  body.     They  are  not, 
I  apprehend,  confined  strictly  to  matters  upon  which  it  would 
be  competent  for  the  Corporation  to  pass  a  by-law  or  ordi- 
nance ;  but  the  right  of  inquiry,  I  think,  extends  to  other  mat- 
ters,  in   respect  to  which  it  may  be  necessary,  or  may  be 
deemed   advisable  to   apply  for  legislative  aid.     The  power 
inherent  in  them,  as  public  bodies,  is  a  public  trust,  to  be  exe- 
cuted for  the  general  benefit  of  the  community  for  which  they 
act.     (The  People  v.  Morris,  13  Wend.,  331.)     And  it  is  their 
duty  not  only  to  pass  such  laws  as,  or  ordinances  for,  the  good 
government  of  the  city  as  they  may  have  the  power  to  enact; 
but  also  to  inquire,  from  time  to  time,  how  far,  or  in  what  cases 
it  may  be  necessary,  for  the  efficient  and  better  government 
of  the   city,   to  apply  to   the   legislature  for   the  passage   of 
necessary  laws.     There  are  many  matters  not  comprehended 
within   the   powers   conferred  by  the  charter,  or  where  the 
power  is  doubtful,  in  which  it  is  necessary,  and  in  some  cases 
annually,  to   apply  to  the  legislature   for   the  enactment  of 
laws  : — such  as  the  levying  of  a  public  tax ;  the  right  to  im- 
pose an  assessment ;  to  take  private  property  for  public  use, 
or  to  enforce  a  lien  against  the  property  of  an  individual,  for 
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improvements  made  upon  it  or  repairs  done.  (Hoffman's 
Treatise  upon  the  Estate  and  Rights  of  the  Corporation,  72). 
It  has  consequently  been  customary  from  the  first  sitting  of 
a  colonial  Assembly  to  the  present  time,  for  the  Corporation  to 
apply  to  the  legislature  in  the  form  of  a  petition  for  the  pas- 
sage of  laws  necessary  for  the  better  government  of  the  city. 
In  the  growth  and  development  of  a  metropolis  like  New 
York,  it  is  impossible  to  foresee  in  advance,  and  provide  gene- 
ral laws  for  every  exigency  that  may  arise,  and  hence  such 
applications  have  been,  and  must  continue  to  be,  of  constant 
occurrence.  To  all  such  matters,  therefore,  the  right  of 
inquiry  must  extend,  or  the  Common  Council  could  not  dis- 
charge efficiently  the  duty  expected  from  them. 

As  to  the  manner  in  which  such  investigations  must  be  con- 
ducted, and  the  power  of  either  of  the  Boards  or  of  a  Committee, 
in  interrogating  witnesses,  and  the  rights  and  duties  of  the  lat- 
ter, it  will  be  necessary  again  to  recur  to  the  rules  and  usages 
established  as  parliamentary  law.  In  the  first  place,  the 
examination  of  the  witnesses  must  be  confined  to  the  subject 
which  is  under  investigation,  and  they  cannot  be  asked  any 
question  not  relating  to  it,  (3  Grey,  81  ;  10  Grey,  165  ;  2  Hats. 
130,  137).  Nor  is  a  witness  bound  to  answer  any  question 
that  would  tend  to  criminate  him,  (Bar.  &  Aust.,  251,  383, 
390;  1  Peck,  437;  II.,  35;  3  Perry  &  Knapp,  206;  3 
Knapp  &  0.,  243,)  or  that  would  tend  to  degrade  him,  unless 
the  question  asked  is  essential  to  the  direct  proof  of  the  mat- 
ter under  investigation.  (1  Mo.  <&  M.,  168).  When  the  exam- 
ination is  before  a  committee,  the  questions  are  usually  put  by 
the  chairman,  though  any  member  may  put  one,  and  if  the 
witness  refuse  to  answer,  the  proper  course  is  to  take  the  sense 
of  the  committee,  and  if  the  majority  decide  that  the  question 
is  proper,  it  is  the  duty  of  the  witness  to  answer  it.  (2  Hats., 
136—2  (&  6  ;  notes;  4  Grey,  275  ;  10  lb.,  165).  I  say  it  is  his 
duty,  because,  if  the  witness  is  not  governed  by  the  decision 
of  the  committee,  the  matter  must  be  brought  before  the 
house  ;  and  befgre  tlie  house  can  determine  whether  the  ques- 
tion is  proper  or  not,  the  whole  of  the  previous  investigation 
before  the  committee  must  be  laid  before  the  house — a  course 
that  would  be  attended  with  the  greatest  inconvenience — for 
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in  many  cases  such  committees  sit  during  adjournment  of  the 
house,  or  after  the  session  is  over,  and  in  this  State  such  exam- 
inations may  be  taken  by  order  of  the  house  or  of  a  committee 
before  a  person  in  any  part  of  the  State,  or  the  committee 
itself  may  be  conducting  its  investigation  in  another  part  of 
the  State  from  that  where  the  legislature  is  sitting,  in  some  of 
which  cases,  at  least,  it  would  be  impracticable  to  obtain  the 
sense  of  the  house.  Still,  it  is  in  the  power  of  a  witness. to 
refuse,  for  the  committee  have  no  means  to  coerce  him.  A 
court  of  justice  may  coerce  a  witness  and  compel  him  to 
answer,  because  the  court  has  to  decide  the  matter  before  it ; 
but  it  is  not  the  office  of  a  committee  to  decide  ;  they  simply 
investigate  and  recommend,  the  ultimate  power  or  decision 
being  in  the  legislative  body  by  whom  the  committee  were 
appointed.  The  case,  however,  must  be  a  very  strong  one  in 
which  a  witness  would  be  justified  in  refusing  to  answer  a 
question  after  the  committee  had  resolved  that  it  was  a  proper 
one,  and  in  which  a  legislative  body,  upon  being  appealed  to, 
would  not  be  disposed  to  regard  the  refusal  rather  as  proceed- 
ing from  perverseness  in  the  witness  or  from  the  wish  to  em- 
barrass the  action  of  the  committee,  than  simply  from  a  desire, 
on  his  part,  to  protect  his  rights. 

It  remains,  then,  but  to  consider  whether  the  witnesses  in 
this  case  were  justified  in  refusing  to  answer  the  questions 
put  to  them,  either  upon  the  ground  that  the  Board  of  Alder- 
men had  no  right  to  investigate  the  matters  referred  to  the 
committee,  or  upon  the  ground  that  the  questions  were  not 
relevant  or  pertinent  to  the  matter  under  investigation. 

Under  the  first  resolution  of  the  5th  February,  1855,  the 
committee  had  no  power  to  examine  these  witnesses  or  any 
other  person  but  the  Chief  of  Police.  The  resolution  directed 
the  committee  to  ascertain  from  the  Chief  of  Police  why  he 
had  so  long  delayed  his  report,  and  when  they  had  made 
that  inquiry  of  Mr.  Matsell,  or  had  examined  him,  their 
powers,  under  this  resolution,  were  spent.  Their  right  to 
examine  the  respondents  as  witnesses  must  rest  upon  the 
second  resolution  authorizing  them  to  inquire  as  to  any  frauds 
or  corruption  in  the  Police  Department,  and  as  to  the  manner 
in  which  that  department  was  conducted,  which  presents  the 
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objection  mainly  relied  upon  by  the  respondents,  that  the 
Common  Council  have  nothing  to  do  with  the  Police  Depart- 
ment, it  being  organized  under  a  special  statute,  separating  it 
altogether  from  the  legislative  action  or  control  of  the  Com- 
mon Council.  I  do  not,  however,  understand  such  to  be  the 
effect  of  the  act  of  April  13,  1853,  under  which  the  Police 
Department  is  at  present  organized.  It  has  made  many  im- 
portant alterations  and  changes,  but  there  is  nothing  in  the 
act  to  show  that  the  department  is  to  be  conducted  entirely 
independent  of  the  Common  Council ;  but,  on  the  contrary, 
provisions  exist  in  the  act,  plainly  indicating  that  the  Common 
Council  are  to  maintain  a  supervision  and  watchfulness  over 
the  department.  The  appointment  of  the  Chief  of  Police  and 
of  the  police  officers  is  vested  in  other  hands — the  Mayor,  the 
Recorder,  and  the  City  Judge,  in  whom  also  is  vested  the 
power  of  removal.  The  rules  or  regulations  to  be  adopted  for 
the  discipline,  conduct  and  government  of  the  police  officers 
are  to  be  prescribed  by  the  Mayor,  the  Recorder,  and  the 
Chief  of  Police ;  and  the  qualifications  of  officers,  policemen 
and  doormen  are  prescribed  by  the  act  itself.  In  respect  to 
these  matters,  the  Common  Council  exercise  no  power.  The 
act  specifies  the  duties  of  the  Chief  and  of  his  subordinates, 
but  there  is  nothing  in  it  to  prevent  the  Common  Council 
from  imposing  by  ordinances  additional  duties  upon  all  or  any 
of  the  officers  constituting  the  department.  On  the  contrary, 
the  act  itself  plainly  declares  that  they  shall  watch  and  guard 
the  city,  in  accordance  with  rules  and  regulations  prescribed 
in  conformity  to  the  ordinances  of  the  Common  Council,  the 
laws  of  the  State,  and  of  the  United  States.  These  rules  and 
regulations  are  to  be  in  conformity  with  the  ordinances  of  the 
Common  Council ;  and,  as  the  Common  Council  have  the 
power  of  altering  the  existing  ordinances,  or  of  enacting  addi- 
tional ones,  it  follows  that,  to  this  extent,  at  least,  the  Common 
Council  exercise  a  supervisory  and  directing  power  over  the 
department.  That  they  do,  and  that  it  was  the  intention  of 
the  legislature  in  the  passage  of  this  act  that  they  should, 
appears  still  more  clearly  from  section  5  of  article  3,  by  which 
the  Chief  of  Police  is  required  to  report  to  the  Mayor,  once  at 
least  every  six  months,  on  the  state  of  the  police  in  practical 
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operation,  .with  suck  other  information  in  his  possession  as 
may  promote  the  welfare  and  efficiency  of  the  department, 
with  such  suggestions  as  he  may  deem  proper,  which  report 
the  Mayor  is  required  to  transmit  to  the  Common  Council 
within  five  days  after  he  receives  it,  if  the  Common  Council 
are  then  in  session,  or  if  not,  at  the  first  meeting  of  the  next 
regular  session  .thereafter,  accompanying  it  "  with  such  remarks 
and  suggestions  as  he,  the  Mayor,  may  deem  proper."  It  is 
very  plain,  from  this  provision,  that  it  was  intended  that  the 
Common  Council  should  be  kept  advised  of  the  state  and 
working  of  the  department,  that  abuses  might  be  corrected, 
or  that  it  might  be  made  more  efficient,  either  by  the  passage 
of  ordinances  which  the  Common  Council  may  have  the  power 
to  enact,  or  by  applying  to  the  legislature  for  the  enactment  of 
laws  essential  to  render  it  more  useful  or  efficient.  I  have  no 
doubt,  therefore,  that  it  was  competent  for  either  branch  of 
the  Common  Council  to  institute  an  inquiry  into  the  state  and 
condition  of  the  Police  Department — to  inquire  respecting  any 
frauds  or  corruption,  and  generally  to  inquire  into  its  conduct 
and  management.  Such  was  the  nature  of  the  resolution 
referred  to  this  committee,  and  under  it  they  had  the  right  to 
examine  witnesses,  and  it  was  the  duty  of  the  witnesses  to 
answer  any  question  falling  within  the  purpose  of  the  reso- 
lution. 

The  two  questions  asked  Webster  had  reference  to  his  na- 
tivity, and  the  witness  McCann  was  asked  of  what  country  he 
was  a  native.  These  questions  were  irrelevant.  The  commit- 
tee were  directed  to  inquire  or  investigate  as  to  any  frauds  or 
corruptions  in  any  branch  of  the  Police  Department,  and  the 
manner  in  which  it  had  been  conducted,  and  they  were  con- 
fined to  that  subject,  and  could  not  enter  upon  any  other. 
"Whether  an  inquiry  as  to  the  nativity  of  the  persons  composing 
the  Police  Department  would  or  would  not  be  an  appropriate 
subject  of  inquiry,  on  the  part  of  the  Common  Council,  it  is 
not  necessary  to  determine.  It  is  sufficient  that  it  was  not 
embraced  in  the  resolution  referred  to  the  committee.  JBut 
this  witness  refused  to  answer  any  other  question  the  commit- 
tee might  ask  him,  a  refusal  entirely  unwarrantable,  and 
VOL.  II.— 5 
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which  renders  him  liable  to  be  proceeded  against  as  for  a  con- 
tempt. 

The  witness  McCann  was  asked  his  name,  how  long  he  had 
been  upon  the  police,  and  what  ward  he  was  attached  to ;  all 
of  which  questions  he  should  have  answered.  He  was  also 
asked  whether  he  had  ever  been  in  prison  in  this  or  in  any 
other  country.  How  much  might  be  comprehended  under 
this  question,  or  what  facts  the  inquiry  started  by  it  might 
elicit,  it  is  impossible  to  judge  of  upon  the  mere  statement  of 
the  question,  and  I  therefore  think  that  it  should  have  been 
answered.  If  it  had  led  to  proof  that  the  witness  had  been 
convicted,  in  this  or  in  any  other  country,  of  an  infamous 
crime,  though  that  circumstance  would  not  disqualify  him 
under  the  act  of  1853,  from  serving  as  a  policeman,  the  pro- 
priety of  appointing  such  persons  might  very  well  be  taken 
into  consideration  by  the  Common  Council,  with  the  view  of 
procuring  modifications  or  changes  in  the  thereafter  law.  This 
witness  also  refused  to  answer  any  question  the  committee 
might  put  to  him,  and  thereby  placed  himself  in  the  same  po- 
sition as  the  witness  Webster. 

The  respondent  Mackellar  was  asked  six  questions,  all  of 
which  should  have  been  answered.  They  related  first,  to  his 
position  and  the  nature  of  his  duties  in  the  Police  Department, 
the  salary  he  received,  and  whether  he  received  any  compen- 
sation above  his  salary.  It  was  not  very  material  to  inquire 
what  office  he  held,  or  what  salary  he  received,  as  both  facts 
could  be  ascertained  at  once  by  reference  to  the  Corporation 
Manual  ;  but  the  nature  of  his  duties  and  whether  he  received 
any  compensation  above  his  salary  were  material  questions. 
Mr.  Mackellar  is  the  clerk  of  the  Chief  of  Police ;  his  duties 
are  not  defined  by  the  police  law,  other  than  that  he  is  required 
to  perform  all  such  duties  as  the  Chief  of  Police  shall  direct ; 
his  salary  is  fixed  by  the  Board  of  Supervisors,  and  his  appoint- 
ment is  made  with  the  approval  of  the  Board  of  Aldermen. 
In  his  case,  therefore,  these  inquiries  were  certainly  relevant. 
The  nature  of  his  duties,  and  whether  he  received,  in  virtue 
of  his  position,  any  compensation  beyond  his  salary,  were  mat- 
ters in  respect  to  which  it  was  competent  for  the  committee 
to  inquire,  under  at  least  that  part  of  the  resolution  directing 
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them  to  inquire  as  to  the  manner  in  which  the  Police  Depart- 
ment was  conducted.  He  was  then  asked  whether  he  had  paid 
six  hundred  dollars  to  one  thousand  dollars  from  the  dog  pound 
surplus  since  the  last  meeting  of  the  committee,  and  why  he 
had  retained  the  money  in  his  hands  so  long.  This  was  a  sub- 
ject especially  within  the  province  of  the  Common  Council. 
They  had  passed  an  ordinance  requiring  the  muzzling  of  dogs 
while  abroad  in  the  public  streets,  under  certain  penalties,  and 
authorizing  the  killing  of  them,  while  found  running  at  large, 
by  any  person,  and  the  appointment  by  the  Mayor  of  persons, 
at  a  fixed  rate  of  compensation,  to  seize  and  kill  them  while 
found  loose  or  at  large  in  the  streets.  (Ordinances,  ch.  Ixvi., 
1845).  ISTo  provision  had  been  made  for  impounding  them, 
and  the  Mayor,  it  would  seem,  in  the  absence  of  any  regula- 
tion on  the  subject,  had  established  a  dog  pound,  and  intrusted 
the  charge  of  it  to  the  Police  Department.  It  was  competent 
for  the  Common  Council  to  take  the  whole  subject  under  con- 
sideration, and  to  pass  an  ordinance  to  establish  a  dog  pound, 
under  such  regulations  as  they  might  deem  expedient;  and  the 
manner  in  which  the  dog  pound  was  regulated  or  managed  in  the 
Police  Department,  was  a  legitimate  and  proper  subject  of 
inquiry.  The  remaining  question  asked  of  Mackellar  was 
what  disposition  had  been  made  of  a  large  black  trunk  sealed 
or  locked,  that  was  received  in  the  office  of  the  Chief  of  Police, 
some  time  previous,  and  of  which  no  account  had  been  ren- 
dered ?  This  came  directly  within  the  resolution  of  inquiry, 
and  should  have  been  answered.  It  is  due,  however,  to  Mr. 
Mackellar  to  observe,  that  like  the  other  two  witnesses,  he 
refused  to  answer  any  questions  having  reference  to  the  con- 
duct and  management  of  the  Police  Department ;  not,  as  he 
states  in  his  affidavit,  from  an  unwillingness  to  give  a  full  and 
perfect  account  of  all  his  acts  and  proceedings  in  and  about 
the  matters  inquired  of,  and  of  his  whole  conduct  since  he  has 
been  connected  with  the  Police  Department,  but  because,  act- 
ing under  advice,  he  conceived  that  the  Board  of  Aldermen, 
or  their  committee,  had  no  right  or  authority  to  make  such  an 
inquiry.  This  objection  he  interposed  at  the  commencement 
of  his  examination,  and  instead  of  a  specific  refusal  to  answer 
each  particular  question,  he  relied  throughout  on  this  general 
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objection.  He  further  sets  forth,  as  affording  countenance  to 
the  objection  he  made,  that  one  of  the  three  members  com- 
prising the  committee  dissented  from  all  its  acts  and  proceed- 
ings, and  was  not  present  when  the  questions  referred  to  were 
propounded  to  the  witness. 

Much  has  been  said  in  the  discussion  of  the  case  about  the 
merits  of  this  investigation — the  manner  in  which  it  has  been 
conducted,  and  of  the  motives  which  led  to  it.  But  the  only 
point  that  arises  on  this  application  is,  whether  the  Board  of 
Aldermen  had  the  right,  and  whether  the  questions  put  by  the 
committee  were  competent,  under  the  resolution  referred  to 
them.  I  am  of  opinion  that  the  Board  had  the  right,  and  as  it 
involved  the  exercise  of  a  discretionary  legislative  power,  the 
manner  in  which  the  Board  or  its  committee  have  used  the 
discretion  committed  to  them,  is  not  a  matter  to  be  inquired 
into  or  reviewed  here. 

The  right  of  the  committee  being  now  determined,  it  is  pre- 
sumed that  these  witnesses  will  submit  themselves  for  exami- 
nation. An  order,*  therefore,  will  simply  be  made  that  they 
appear  at  the  next  meeting  of  the  committee,  and  be  exami- 
ned, touching  any  matter  embraced  by  the  resolution  of  March 
15,  1854,  upon  receiving  notice  from  the  chairman  of  the 
committee  of  the  time  of  its  next  sitting,  when,  should  they 
fail  to  attend,  or  attending,  refuse  to  testify,  an  attachment 
will  be  granted  for  that  refusal,  and  for  refusing  to  answer  the 
questions  already  propounded  to  them,  and  which  have  been 
determined  to  be  proper. 

*  The  following  is  the  order,  as  settled  by  Judge  Ualy  : — 
IN    THE    NEW   YORK    COMMON    PLEAS. 

Before  the  HON.  CHARLES  P.  DALY,  one  of 
the  Justices  of  the  New  York  Com- 
mon Pleas. 


In  the  matter  of  the   application  for  an   attachment 
against  \VILLIAM  MACKELLAR,  TIMOTHY  WEB- 
STER, and  MICHAEL  McCANN,  for  a  contempt   '^June  18,  1855. 
in  refusing  to  testify  before  a  Committee  of  the    I 
Board  of  Aldermen  of  the  city  of  New  York. 

Three  several  orders  having  been  made  by  the  Honorable  Lewis  B.  Woodruff 
one  of  the  Justices  of  this  Court,  on  the  3d  day  of  May  last,  under  and  by  virtue  of 
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Supreme  Court,  First  District ;  General  Term,  June,  1855. 
DIVISIBILITY  OF  ACTIONS. — DISTINCT  ACCOUNTS. 

The  plaintiffs  carried  on  two  distinct  branches  of  business,  in  distinct  apartments, 
employing  different  clerks  in  each,  and  keeping  distinct  accounts.  The  defend- 
ants dealt  with  them  in  both  branches  of  business,  but  the  plaintiffs  kept  separate 
accounts  with  them,  in  each  branch,  and  sent  in  separate  bills  for  the  amounts 
due. — Held,  that  the  two  accounts  constituted  distinct  causes  of  action  ;  and  a 
recovery  upon  one  formed  no  bar  to  a  suit  upon  the  other. 

Appeal  from  a  judgment. 

an  act  of  the  Legislature  of  this  State,  entitled  "  An  act  to  enable  the  Common  Coun- 
cil of  the  City  of  New  York  to  take  testimony  in  matters  referred  for  investigation 
or  inquiry,"  passed  Feb.  9,  1855,  requiring  the  said  William  Mackellar,  Timothy 
Webster,  and  Michael  McCann,  each  and  severally,  to  show  cause  before  one  of  the 
Justices  of  this  Court,  why  an  attachment  should  not  issue  against  each  of  them, 
pursuant  to  the  statute  in  such  case  made  and  provided,  they  having  been  duly  sub- 
poenaed, and  having  attended  before  a  Committee  of  the  Board  of  Aldermen,  and 
refused  to  answer  certain  questions  propounded  to  them  by  said  Committee,  or  any 
questions  the  Committee  might  ask  them. 

Now,  therefore,  on  filing  said  petition  and  the  papers  thereto  annexed,  and  after 
hearing  Messrs.  A.  Nash  and  W.  C.  Noyes,  in  support  of  the  prayer  of  said  peti- 
tion, and  Messrs.  Burchard  and  Brady  in  opposition  thereto,  and  mature  delibera- 
tion being  had  thereon, 

It  is  ordered  that  the  attachment  issue,  unless  the  said  William  Mackellar, 
Timothy  Webster,  and  Michael  McCann,  the  witnesses  mentioned  in  said  petition, 
appear  severally,  at  the  next  meeting  of  the  said  Committee  of  said  Board  of  Alder- 
men, upon  receiving  one  day's  notice  from  the  Chairman  of  the  said  Committee,  of 
the  time  and  place  of  holding  its  meeting  or  sittings,  and  answer  the  questions 
mentioned  in  the  depositions  annexed  to  said  petition,  except  the  two  questions 
asked  the  witness  Webster  ;  and  the  third  question  asked  the  witness  McCann; 
and  also  testify  and  give  evidence  respecting  the  matters  embraced  by  the  resolution, 
a  copy  of  which  is  annexed  to  said  petition,  passed  by  the  said  Board  of  Aldermen, 
on  the  26th  day  of  April,  1855,  authorizing  said  Committee  to  investigate  all  frauds 
and  corruptions  in  every  branch  of  the  Police  Department ;  and,  also,  the  manner 
in  which  the  same  is  and  has  been  conducted. 


On  the  continuance  of  the  examination,  in  September,  1855,  the  witnesses  still 
declined  to  answer,  and  an  application  for  an  attachment,  pursuant  to  the  tenor  of 
Judge  Daly's  opinion,  was  made.  It  then  appeared,  however,  that  the  order  made 
by  Judge  Daly  had  been  served  upon  the  witnesses  only  by  delivering  to  them  a 
printed  copy  ;  the  original  signature  of  the  judge  to  the  order  not  having  been  ex- 
hibited to  them.  Therefore  the  application  was  denied. 
See  also  page  156  post. 
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This  was  an  action  on  a  bond.  The  facts  on  which  it  arose 
are  stated  in  the  opinion  of  the  court. 

A.  F.  Smith,  for  appellant. 
S.  J'  Tilden,  for  respondents. 

MITCHELL,  J. — The  plaintiffs  are  engaged  in  two  different 
kinds  of  business,  one  as  ship-chandlers,  furnishing  stores  to 
ships,  the  other  as  ship-carpenters,  repairing  ships.  They  do 
the  one  business  on  one  floor  of  their  store,  the  other  on  another 
floor,  and  keep  separate  accounts  of  each  business,  and  in  this 
case  rendered  to  the  captain  who  ordered  the  stores  and  the 
repairs  one  bill  for  the  stores,  and  another  for  the  repairs  ;  the 
bill  for  the  stores  being  $521  15,  that  for  the  repairs  $139  32. 
The  stores  were  ordered  from  one  clerk  of  the  plaintiffs,  and 
the  repairs  from  another.  The  plaintiffs  first  attached  the  ves- 
sel under  our  State  law  for  the  stores,  and  afterwards  libelled 
her  in  the  United  States  Court  for  the  repairs.  Two  of  the 
defendants  gave  bonds  so  as  to  discharge  the  vessel  from  the 
libel,  and  admitted  the  liability  for  the  repairs,  in  the  action 
in  the  United  States  Court,  and  allowed  judgment  for  them  ; 
and  after  that,  being  sued  in  this  action  on  the  bond  given  by 
them  to  discharge  the  vessel  from  the  domestic  attachment  for 
the  stores,  plead  the  recovery  in  the  United  States  Court  as  a 
bar  to  this  action  ;  insisting  that  the  two  bills  constituted  but 
one  cause  of  action,  and  that  the  plaintiffs  had  split  up  that 
cause,  and  by  doing  so  had  lost  all  that  they  did  not  recover 
in  the  United  States  Court.  The  attachment  for  the  stores  was 
on  the  20th  December,  184:9,  the  libel  for  repairs  on  the  29th 
of  that  month.  The  defendants,  on  the  28th  of  that  month, 
got  the  domestic  attachment  discharged,  and  on  the  same  day 
executed  their  bonds,  conditioned  to  pay  the  amount  of  all 
such  claims  and  demands  as  had  been  exhibited,  arid  which 
should  be  established  to  have  been  subsisting  liens  on  the 
vessel. 

These  defendants  are  liable  if  the  condition  of  that  bond  is 
not  complied  with — that  is,  if  they  do  not  pay  all  the  amount 
of  such  claims  as  had  been  exhibited,  and  which  are  esta- 
blished to  have  been  subsisting  liens  on  the  vessel ;  that  is, 
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liens  subsisting  at  the  time  the  claim  was  exhibited.  It  is  not 
pretended  that  the  plaintiff  had  not  a  good  claim  and  a  valid 
lien  when  he  exhibited  his  claim  ;  and  if  so,  by  the  condition 
of  the  bond  the  defendants  are  bound  to  pay  it.  The  defend- 
ants entered  into  this  bond  on  the  28th  December ;  that 
severed  the  claim  under  it  from  the  other  claim  of  the  plain- 
tiff— and  if  it  had  not  that  effect,  still  the  action  commenced 
the  next  day  for  the  rest  of  the  plaintiff's  demand,  could  not 
affect  or  discharge  the  special  contract  made  by  the  defend- 
ants to  pay  this  claim,  if  established  to  have  been  a  subsisting 
lien.  If  the  two  claims  were  in  fact  but  parts  of  one  contract, 
the  defendants  could  have  plead  in  the  second  suit  the  prior 
attachment  in  the  State  court  in  abatement  or  bar  of  the 
second.  Was  not  the  allowing  of  judgment  to  pass  in  the 
second  suit  an  admission  of  record  that  it  was  for  a  different 
cause  of  action  from  that  in  the  first  attachment?  If  not,  still 
the  defendants  can  only  defend  themselves  by  complying  with 
the  condition  of  their  bond,  or  on  showing  equitable  grounds 
for  relief  by  applying  to  the  equity  of  the  court. 

The  question  discussed  before  us,  however,  was  principally 
as  to  what  constitutes  such  a  single  cause  of  action,  that  if 
part  be  sued  for,  the  rest  cannot  be  afterwards  recovered. 

In  Smith  v.  Jones,  (15  Johns.,  229),  three  barrels  of  potatoes 
had  been  sold  at  one  time  : — the  court  said  there  was  no  pre- 
tence that  they  were  sold  at  different  times  or  in  different  par- 
cels, but  that  it  appeared  to  be  an  entire  contract  for  the  whole 
quantity  ;  and  they  accordingly  held  that  the  plaintiff  could 
not  split  the  claim  into  several  causes  of  action.  Their  lan- 
guage seems  to  imply  that  if  the  sales  had  been  at  separate 
times,  or  by  separate  contracts,  he  might  have  had  separate 
suits. 

In  Farrington  v.  Payne,  (/&.,  432),  the  defendants  had  under 
an  attachment  wrongfully  taken  three  bed-quilts  and  at  the 
same  time  a  bed  :  they  were  sued,  and  a  recovery  had  against 
them  for  taking  the  bed-quilts;  and  to  another  action  for  the 
bed,  they  pleaded  the  recovery  (since  issue  joined  in  this  last 
cause)  in  the  former  suit,  and  that  both  actions  were  for  the 
same  act  and  subject  matter.  The  court  held  that  the  seizure 
of  the  bed  and  bed-quilts  was  one  single  indivisible  act,  and 
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that  the  plaintiff  ought  not  to  be  permitted  to  vex  the  defend- 
ant by  splitting  up  his  claim ;  and  said, — "  Suppose  a  tres- 
pass as  to  a  thousand  barrels  of  flour,  would  it  not  be  out- 
rageous to  allow  a  separate  action  for  each  barrel  ?''  Here 
the  defendant  had  done  but  one  act. 

In  Phillips  v.  Berish,(16  Johns.,  136),  the  plaintiff  recovered 
judgment  against  the  defendant  in  one  action  on  counts  for 
work  and  labor  and  goods  sold  and  materials  found  on  8th 
March,  1817;  he  afterwards  sued  the  defendant  for  work  and 
labor  done  before  that  day.  The  Common  Pleas  gave  judg- 
ment for  the  defendant ;  but  the  Supreme  Court,  reversed 
their  judgment,  and  Chief  Justice  Spenser,  delivering  the 
opinion  of  the  court,  laid  down  principles  which  seem  easy 
of  application.  He  said  the  plaintiff  could  not  sustain  two 
actions  when  his  demand  consisted  of  a  claim  indivisible  in 
its  nature  ;  as,  for  the  tortious  taking  of  several  articles  at 
the  same  time  and  by  one  act,  or  for  the  sale  of  several  articles 
at  the  same  time.  But  in  this  case  it  might  be  that  the  work 
for  which  the  action  was  brought,  was  an  entirely  discon- 
nected and  distinct  piece  of  service  from  the  other,  or  per- 
formed under,  or  grew  out  of,  a  distinct  contract ;  that  the 
test  is  the  issue  joined  ;  viz.,  whether  the  promises  were  the 
same  in  the  two  actions ;  and  that  the  plaintiff  might  show 
that  this  claim  had  not  been  submitted  to  the  former  jury, 
and  was  a  distinct  transaction  not  so  identified  with  the  former 
as  to  render  it  an  entire  contract,  incapable  of  subdivision.  But 
there  is  no  case  or  dictum  which  requires  the  party  to  join  in 
one  action  several  and  distinct  causes  of  action. 

If,  then,  the  last  claim  is  not  so  identified  with  the  former 
as  to  render- it  an  entire  contract  incapable  of  subdivision,  there 
may  be  separate  actions.  In  this  case  the  contracts  were  made 
with  two  different  clerks,  attending  to  two  distinct  branches 
of  business,  in  two  distinct  apartments,  and  keeping  distinct 
accounts  ;  and  the  bills  were  rendered  separately.  These  con- 
stituted two  different  transactions  and  two  distinct  contracts  ; 
and  were  easily  capable  of  division,  and  were,  in  fact,  divi- 
ded from  the  beginning. 

In  Miller  v.  Covert,  (1  Wend.,  487),  the  defendant  had  sold 
to  the  plaintiff  three  tons  of  hay,  under  one  contract  to  deliver 
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that  number  to  him.  He  afterwards  sued  the  plaintiff,  and 
declared  for  only  one  ton,  19  cwt.,  not  being  able  to  prove  the 
delivery  of  the  rest ;  the  court  held  that  suit  conclusive  on 
him,  and  that  he  could  not  claim  a  set-off  for  the  rest  of  the 
three  tons,  because  the  sale  was  by  one  single  indivisible  con- 
tract. 

In  Guernsey  v.  Carver,  (8  Wend.,  492),  the  plaintiff  had 
one  account  against  the  defendant  consisting  of  twenty  differ- 
ent articles  of  merchandise  delivered  on  fourteen  different 
days,  and  amounting  to  between  $5  and  $6.  The  court  said 
the  only  safe  rule  is  to  compel  the  plaintiff,  on  an  account  like 
the  present,  to  include  the  whole  of  it  then  due  in  a  single 
suit,  and  held  a  recovery  for  part  a  bar  to  a  suit  for  the  rest. 
There,  all  the  claim  was  for  goods  sold,  one  class  of  actions 
only — not  for  goods  sold  and  work  done, — and  on  a  running 
account.  Such  a  claim  is  properly  considered  but  one  cause 
of  action  ;  it  is  so  understood  by  both  parties  to  it,  and  when 
the  understanding  of  the  parties  can  be  ascertained,  that  is 
their  contract.  The  decision  does  not  affect  any  case  where 
the  claim  is  not  all  included  in  one  account,  nor  where  part  of 
the  claim  is  for  goods  sold,  and  another  part  for  work  done,  or 
another  for  money  lent.  Yet  the  same  principle  would  apply, 
as  appears  by  subsequent  cases,  if  it  were  shown  that  it  was 
the  understanding  of  both  parties  that  all  their  various  items 
should  be  entered  into  one  account,  and  be  settled  as  one  bill. 

In  Colvin  v.  Corwin  (15  Wend.,  557),  the  plaintiff  was  sued 
in  two  actions,  for  different  lottery  tickets  sold  to  him  by  the 
defendant,  by  two  different  agents,  at  two  different  times,  and 
at  two  different  lottery  offices  occupied  by  them.  The  justice 
gave  judgment  against  him  in  both  actions,  he  having  plead 
to  the  second  the  recovery  in  the  first.  The  Common  Pleas 
reversed  the  judgment,  and  that  reversal  was  affirmed  by  the 
Supreme  Court,  who  said,  "  the  splitting  up  of  small  demands 
to  multiply  suits  is  strongly  discountenanced  by  this  court." 
Here  the  claim  was  but  for  one  class  of  actions,  namely,  tick- 
ets sold,  and  the  court  considered  the  contract  one,  as  they 
intimate  on  account  of  the  smallness  of  the  demands,  and  so 
indivisible,  but  more  properly  on  account  of  the  probable 
intention  of  the  parties. 
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In  Stevens  v.  Lockwood  (18  Wend.,  644),  the  defendant  had 
been  sued  in  a  Justice's  Court,  for  several  items,  all  entered  in 
one  account-book  of  the  defendant,  to  the  order  of  the  plaintiff, 
as  follows : — 

1828. — Balance  on  note  with  Atwood,    .  $      44 

"         Rent  of  house,         .         .         .         .  48  00 

"         Rent  of  house,        .        .        .        .  9  00 

"         Fixing  bedstead,     ....  50 

"         Ride  to  Granville,  ....  25 

"         One  day's  work,     .        .        .        .  1  25 

«         Wood,  98  feet,        .        .         .        .  1  77 

July,  1829.— Lot  of  fowls, 8  00 

"         £  bbl.  soap, 3  25 

And  other  items,  making  a  total  of  $123  46.  On  the  debit 
side  of  the  same  account  were  23  items  charged  by  the  defend- 
ant against  the  plaintiff,  amounting  to  $104  36 ;  all  of  which 
the  plaintiff  admitted,  except  $45.  That  cause  was  tried 
before  a  justice,  and  before  it  was  submitted,  the  plaintiff 
withdrew  the  two  items  for  the  fowls  and  the  soap,  so  that  the 
verdict  should  not  exceed  the  jurisdiction  of  the  justice.  Then 
the  plaintiff  brought  this  suit  for  the  fowls  and  the  soap,  and 
the  justice  and  the  Common  Pleas  found  in  his  favor,  but  the 
Supreme  Court  reversed  the  judgment. 

The  plaintiff  having  withdrawn  these  two  items  after  the 
proof  was  received  in  relation  to  them,  so  as  to  give  the  justice 
jurisdiction  over  the  claim,  thereby  lost  all  right  to  recover  for 
them.  But  the  Supreme  Court  put  their  decision  on  the 
ground  that  this,  although  not  a  merchant's  account,  was  a 
continuous  account,  and  in  the  meaning  of  the  preceding  cases 
indivisible  ;  italicizing  the  words  continuous  account.  The 
court  (it  may  be  assumed)  inferred  that  such  was  the  under- 
standing of  the  parties  that  the  account  between  them  was  to 
be  considered  as  but  one  continouus  account,  and  whenever 
that  understanding  may  be  inferred  there  can  be  but  one 
recovery.  The  inference  was  fair  in  that  case  ;  and  it  would 
be  equally  fair  to  infer  in  this  case  as  to  any  of  the  items,  in 
either  of  the  two  accounts,  that  they  could  not  be  picked  out 
from  the  account  to  which  they  belonged  and  be  made  grounds 
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for  additional  actions ;  but  it  cannot  be  inferred  that  the  par- 
ties in  this  case  understood  or  intended  that  there  should  be  but 
one  account  of  both  classes  of  articles.  There  the  acts  of  the 
parties  had  made  their  dealings  and  accounts  one — here  their 
acts  have  made  their  dealings  and  accounts  distinct,  and  to 
consist  of  two  parts. 

In  Bendernagle  v.  Cocks  (19  Wend.,  207),  Judge  Cowen, 
after  a  long  examination  of  cases,  explains  at  last  the  principle 
on  which  an  account  of  various  items,  at  various  dates,  may 
be  considered  one.  He  quotes  the  language  of  Lord  Ellenbo- 
rongh,  who  said,  in  Young  v.  Mumby,  (4  Maule  &  /&,  183), 
"the  injury  from  the  dilapidation  of  the  house  is  one  thing, 
that  from  the  dilapidation  of  the  chancel  is  another,"  and 
then  says,  "it  is  true  the  same  thing  may  be  said  in  respect 
to  different  branches  of  the  same  contract,  but  here  the 
parties  have  tied  them  together,  and  made  them  one,  by  their 
agreement.  This  is  a  safe  test.  If  the  parties  have  tied  the 
accounts,  or  contracts,  or  covenants  together,  and  made  them 
one,  by  their  agreement,  they  cannot  sever  them — if  they 
have  kept  them  separate,  and  not  by  their  acts  made  them 
one,  the  courts  cannot  compel  them  to  make  one  of  them.  In 
that  case  the  court  held,  that  if  a  plaintiff  has  several  causes 
of  action  for  breaches  of  covenant  in  a  lease,  and  sues  for  some 
of  them  only,  that  bars  a  recovery  in  another  action  for  the  rest 
of  the  breaches* — reversing  the  judgment  of  the  Common  Pleas. 

In  the  same  case  the  learned  judge  has  quoted,  with  appro- 
bation, a  remark  made,  in  fact,  in  relation  to  inferior  courts, — 
that  if  causes  may  be  joined  in  one  action,  they  must  be; — 
but  he  afterwards  qualified  it,  and  said,  "  In  one  view,  and 
taken  literally,  these  books  may  seem  to  go  too  far ;  but 
although  they  speak  of  several  contracts,  they  evidently  mean 
separate  demands  growing  out  of  one  general  contract,  or 
a  course  of  dealing,  or  account  current  between  the  parties." 
If  he  had  said  demands,  or  an  account  current,  consisting  ori- 
ginally of  separate  items,  but  forming  one  general  contract, 
by  the  course  of  dealing,  or  agreement,  or  understanding  of 
the  parties,  would  he  not  have  expressed  the  true  rule,  and  the 
one  which  he  afterwards  applied  to  the  case  then  before  him, 

*  See  also  Coggins  v.  Bulwinkle,  1  E.  D.  Smith's  C.  P.  It., 
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when   he   said,   "the   parties  have  tied  the   separate   parts 
together  and  made  them  one  by  their  agreement  ?" 

With  great  deference  to  the  Supreme  Court,  it  may  be 
doubted  whether  the  decision  of  the  Common  Pleas,  in  this 
last  case,  was  not  more  in  accordance  with  authority  and  prin- 
ciple than  the  decision  of  the  higher  court, 'especially  as  the 
pleadings  showed,  not  that  the  former  action  was  for  other 
toeaches  merely  of  the  same  covenant  on  which  this  action  was 
brought,  but  that  the  covenants  themselves,  on  which  the  two 
actions  were  brought,  were  distinct  and  different,  although  in 
one  indenture.  As  the  plea,  however,  in  this  case,  was  only 
in  abatement,  on  account  of  the  pendency  of  the  other  action, 
and  not  in  bar,  and  the  plaintiff  could  probably  amend  in  his 
first  action,  no  injustice  may  have  been  done.  All  the  subse- 
quent cases  admit  the  authority  of  Phillips  v.  Berrick,  (16 
Johns.  136),  and  the  correctness  of  the  position  there  laid 
down,  and  profess,  and  are  intended  to  be  consistent  with 
these  positions.  They  all  are  reconciled,  by  holding  that 
where  there  is  one  continuous  account,  kept  by  the  par- 
ties as  one,  it  shall  be  considered  as  making  but  one  contract, 
by  the  agreement  of  the  parties ;  or  where  articles  of  the 
same  kind  are  sold  at  different  times,  and  by  different  agents 
of  the  same  seller,  and  even  at  different  places,  and  separate 
accounts  are  not  understood  or  shown  to  be  kept,  the  court 
will  consider  the  contract  as  one,  if  no  contrary  intent  appear  ; 
but  that  under  other  circumstances,  if  the  claims  are  distinct, 
arising  at  different  times,  and  not  so  identified  with  each  other 
as  to  render  them  one  entire  contract  incapable  of  subdivision, 
they  may  be  separately  sued.  The  rule  against  the  splitting 
of  actions,  and  the  extension  of  it  to  a  continuous  account,  are 
introduced  with  a  view  to  do  justice  between  the  parties.  A 
greater  injustice  would  be  done  by  excluding  one  of  two  seve- 
ral accounts,  both  due  to  the  same  plaintiff,  merely  because 
one  had  been  sued  on,  than  by  leaving  a  defendant,  who,  on 
the  record,  unquestionably  owes  both  debts,  to  pay  the  costs, 
the  most  of  which  are  occasioned  by  his  neglect  to  pay  his  just 
debts.  A  bank  or  an  individual  owing  one  hundred  dollars, 
or  one  hundred  bills  or  notes,  may  be  sued  on  each  bill  or 
note,  and  the  court  could  only  compel  a  consolidation  of  the 
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suits  ;  it  would  not  be  pretended  that  one  suit  was  a  bar  to  any 
subsequent  one.  The  reason  is,  that  the  courts  cannot  discover 
any  dealing  or  agreement  of  the  parties  to  make  the  liabilities 
one.  When  such  agreement  cannot  be  certainly  inferred,  the 
parties  should  be  left  to  their  several  actions. 

By  the  strict  rules  of  the  common  law,  claims  for  work  and 
labor,  and  for  goods  sold  and  delivered,  could  not  be  joined  in 
one  count.  Although  the  more  modern  rules  allowed  them  to 
be  joined,  it  was  considered  a  deviation  from  correct  plead- 
ing, and  those  rules  did  not  require  them  to  be  joined.  When 
two  claims  are  of  such  a  nature  that  by  strict  pleading  they 
ought  to  be  sued  for  in  separate  counts,  it  cannot  be  said  they 
make  but  one  cause  of  action.  The  case  of  Stevens  v.  Lock- 
wood  (13  Wend.,  644),  where  the  account  was  for  rent,  and 
work,  and  goods  sold,  and  a  balance  due  on  a  note  is  consistent 
with  this  rule,  on  the  ground  that  there  the  parties  had,  by 
their  implied  agreement,  made  the  whole  account  one  con- 
tract. On  no  other  ground  can  that  case  be  sustained  ;  for 
there  part  of  the  plaintiff's  claim  was  for  a  balance  due  on  a 
note ;  and  clearly,  he  could  not  on  any  other  ground  lose  that 
claim,  when  he  sued  for  work  and  labor  and  goods  sold. 

The  judgment  for  the  plaintiff  is  affirmed,  with  costs. 


BRIGGS  a.  GAUNT. 

New  York  Superior  Court,  General  Term, ;  June,  1855. 
CONSOLIDATION  OF  ACTIONS. 

An  application  under  the  Revised  Statutes  for  the  consolidation  of  several  actions 
into  one,  may  be  made  by  the  plaintiff  as  well  as  by  the  defendant. 

Appeal  from  an  order  at  Special  Term  directing  the  consoli- 
dation of  two  suits. 

The  plaintiffs  had  brought  two  actions  against  the  defend- 
ants, both  upon  the  same  contract,  but  for  two  distinct  instal- 
ments accruing  upon  it.  The  first  suit  was  commenced  on 
January  3,  1855,  at  which  time  the  instalment  sought  to  be 
recovered  in  the  second  suit  was  not  due.  The  second  suit  was 
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commenced  on  the  17th  February  following.  The  actions  were 
at  a  considerable  distance  from  each  other  upon  the  calendar. 

The  plaintiffs  applied,  upon  affidavits  showing,  in  addition 
to  the  above  facts,  that  their  witnesses  chiefly  resided  in  the 
State  of  Rhode  Island,  for  an  order  consolidating  the  suits,  in 
order  that  they  might  not  be  at  the  unnecessary  expense  of 
bringing  witnesses  on  twice. 

The  order  was  granted  at  Special  Term,  and  the  defendants 
appealed. 

HOFFMAN,  J. — The  order  appealed  from  in  this  case,  directed, 
on  the  application  of  the  plaintiff,  that  the  two  actions  be 
consolidated  into  one,  to  be  prosecuted  and  defended  as  such, 
and  that  the  recovery  to  be  had  and  the  judgment  to  be  entered 
in  such  consolidated  action  stand  as  a  recovery  and  judgment 
in  both  such  actions  respectively,  upon  certain  conditions  im- 
posed upon  the  plaintiffs  and  afterwards  noticed. 

Section  40  of  the  article  of  consolidation,  contained  in  the 
Revised  Statutes,  provides,  that  when  several  suits  shall  be 
commenced  against  joint  and  several  debtors  in  the  same 
court,  the  plaintiff  may,  in  any  stage  of  proceedings,  consoli- 
date them  into  one  action.  (2  Rev.  Stats.,  383).  The  refer- 
ences by  the  revisors  to  1  Revised  Laws  of  1813,  would  seem 
to  warrant  the  construction  of  the  section  to  be  this,  that 
where  a  plaintiff  had  instituted  different  suits  against  different 
obligors,  or  other  parties  jointly  and  severally  liable,  he  could 
bring  all  into  one  action  at  any  stage  of  the  action,  or  could 
have  joined  them  originally,  although  he  was  not  obliged  to  do 
so.  Section  38  of  the  above  article  gives  the  court  a  discretion 
to  consolidate  actions  of  this  nature.  It  is  obvious,  therefore, 
that  by  the  letter  of  the  statute  such  a  motion  as  the  present 
may  be  made  as  well  by  the  plaintiff  as  the  defendant.  This 
doctrine  has  been  recognized  in  several  of  the  States. 

The  consolidation  rule,  as  it  was  known  in  the  older  cases  in 
our  courts,  related  to  a  different  proceeding.  It  was  to  stay 
proceedings  in  several  actions  against  different  defendants 
until  the  determination  of  one  of  them,  when  the  ground  of 
suit  and  defence  were  the  same.  This  practice  principally 
prevailed  in  insurance  cases,  where  there  were  several  under- 
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writers  in  a  policy,  but  traces  of  the  principle  of  consolidation 
are  apparent  in  our  courts  before  the  statute,  and  the  case  of 
Thompson  v.  Sheppard  (9  Johns.,  262)  seems  to  have  sug- 
gested the  language  of  the  act. 

We  are  satisfied,  therefore,  that  there  is  no  reason  for  re- 
stricting the  construction  of  the  statute  to  motions  by  the 
defendant.  The  expediency  and  justice  of  many  cases  war- 
rant its  application  to  plaintiffs  also,  which  it  plainly  permits. 

The  order  at  Special  Term  will  be  affirmed,  with  the  modi- 
fication that  the  plaintiff  must  pay  the  costs  of  the  first  action 
down  to  the  order,  with  $10  costs  of  the  motion.  No  costs  of 
the  appeal  to  be  allowed  to  either  party. 


BURTNETT  «.  GWYNNE. 

New  York  Common  Pleas,  General  Term  /  June,  1855. 
ASSIGNMENT  OF  CLAIM. — NOTICE  OF  EXAMINATION  OF  ASSIGNOR. 

The  mere  fact  that  the  assignment  of  a  chose  in  action  sued  upon  was  made  with- 
out consideration,  apart  from  circumstances  tending  to  show  that  it  was  color- 
ably  made,  it  is  not  material  to  the  issue  ;  and  judgment  for  the  assignee  ought 
not  to  be  reversed  for  the  refusal  of  the  court  below  to  allow  the  want  of 
consideration  to  be  shown. 

Appeal  from  a  judgment  of  the  District  Court  of  the  City 
of  New  York  for  the  third  judicial  district. 

This  action  was  brought  by  the  plaintiff  as  assignee  of  the 
firm  of  Charles  Pitt  &  Son,  upon  an  account  for  work  and 
materials  furnished  for  the  defendant.  The  defence  was  a 
general  denial,  payment,  and  set-off. 

On  the  trial  before  the  justice,  the  plaintiff  called  one  of 
the  assignors  as  a  witness.  The  defendant  objected  to  his 
testimony,  on  the  ground  that  ten  days'  notice  of  the  intended 
examination  had  not  been  given  to  the  defendant,  as  required 
by  section  399  of  the  Code.  The  justice  overruled  the  ob- 
jection, and  defendant  excepted. 
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The  examination  of  the  witness  proceeded  ;  and,  among 
other  things,  he  said  : — 

"  There  was  a  consideration  given  by  the  plaintiff  to  the 
assignors  for  the  assignment." 

On  the  cross-examination  of  the  assignor,  the  defendant  put 
to  him  the  following  question  : — 

"  What  consideration  did  you  get  of  the  plaintiff  for  the 
account?" 

This  question  was  objected  to  by  plaintiff's  counsel,  but  the 
justice  overruled  the  objection,  and  the  plaintiff  excepted. 

Judgment  having  been  rendered  for  the  plaintiff,  the  de- 
fendant appealed. 

W.  W.  Northnip,  for  appellant. — I.  The  plaintiff  should 
'have  given  the  defendant  ten  days'  notice  of  his  intention  to 
examine  the  assignor.  (Knickerbocker  v.  Aldrich,  7  How. 
Pr.  B.,  1 ;  Jagoe  v.  Alleyn,  16  Barb.,  580  ;  Falon  v.  Keese,  8 
How.  Pr.  R.,  841 ;  Pelham  v.  Bryant,  10  II.  60). 

II.  The  defendant  had  the  right  to  show,  upon  the  cross- 
examination  of  the  assignor,  that  the  assignment  was  merely 
colorable,  and  made  merely  for  the  purpose  of  allowing  him 
to  be  a  witness  ;  and  that  notwithstanding  the  formal  assign- 
ment, the  assignors  were  still  the  real  parties  in  interest. 
(Andrews  v.  Bond,  16  Barb.,  633,  642).  The  question  put  was 
material  to  the  issue  of  indebtedness  to  the  plaintiff.  And 
the  exclusion  of  competent  evidence  upon  a  material  point 
in  issue  is  a  fatal  error  and  good  ground  for  a  reversal. 
(Graham  on  New  Tr.,  252  ;  Hewlett  v.  Cock,  7  Wend.,  371 ; 
Robinson  v.  Lyle,  10  Barb.,  512). 

J.  ZfcGay,  for  respondent. — I.  The  authorities  cited  by  the 
appellant  to  show  that  ten  days'  notice  of  the  assignor's  exami- 
nation was  necessary,  are  the  decisions  of  co-ordinate  tribunals 
only,  and  are  not  of  any  binding  authority  upon  this  court. 
And  the  question  is  not  an  open  one  in  this  court,  which  has 
repeatedly  held  that  the  notice  is  not  necessary  in  such  cases 
as  the  present. 

II.  To  determine  whether  an  assignee  is  the  real  party  in 
interest,  it  is  by  no  means  necessary  to  inquire  into  the  exact 
nature  of  the  consideration  upon  which  the  assignment  was 
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made.  The  question  put  was  properly  excluded,  because  it 
was  wholly  immaterial.  1.  It  was  not  necessary  that  there 
should  have  been  a  consideration  at  all ;  the  assignor  had  a 
perfect  right  to  make  a  present  of  the  claim  to  the  plaintiff. 
2.  The  assignment  was  under  seal,  which  legally  imported  a 
consideration.  3.  The  witness  had  already  testified  that  there 
was  a  consideration  for  the  assignment. 

WOODRUFF,  J. — We  think  that  where  the  object  is  to  prove 
that  the  alleged  assignment  to  the  plaintiff  is  a  mere  sham, 
and  that  although  an  assignment  in  form  has  been  executed,  it 
was  executed  under  an  arrangement  that  recovery  should  be 
for  the  benefit  of  the  alleged  assignor,  and  that  the  form  of 
an  assignment  was  gone  through  with  for  the  mere  purpose  of 
securing  a  recovery  by  means  of  the  assignor's  own  testimony, 
while  he  was  to  receive  and  enjoy  the  fruits  of  the  recovery, 
then  proof  that  there  was  no  consideration  for  the  assignment, 
may,  in  connection  with  other  evidence  tending  to  those  con- 
clusions, be  competent ;  but  the  mere  fact  that  there  was  no 
consideration  does  not  alone  amount  to  anything.  A  man 
may  sell  a  claim  for  one  dollar  or  for  fifty  dollars;  he 
may  give  it  away  without  consideration,  and  the  assignment 
would  be  good.  Standing  alone,  therefore,  as  the  proposed 
evidence  did,  the  question  was  immaterial,  and  we  think  fur- 
nishes no  ground  for  reversal,  when  justice  is  done,  whatever 
might  be  the  answer  to  the  question. 

We  think  the  judgment  should  be,  affirmed.  That  ten  days' 
notice  of  the  examination  of  the  assignor  was  not  necessary, 
we  have  often  held.  (Farley  v.  Flanagan,  1  E.  D.  Smith, 
313  ;  and  see  Collins  v.  Knapp,  18  Barrb.,  532,  in  which  the 
reporter  in  his  marginal  note  has  reversed  the  decision). 

Judgment  affirmed,  with  costs. 
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BLEECKER  a.  CARROLL. 

Supreme  Court,  first  District.     In  Chambers,  June,  1855. 
EXAMINATION  OF  PARTIES. — ATTENDANCE. — How  ENFORCED. 

A  party  to  a  suit  cannot  be  compelled  to  be  examined  as  a  witness  before  trial,  by 

service  of  an  ordinary  subprena. 

A  summons  must  be  issued  by  a  Judge  on  a  special  application  for  the  purpose. 
Obedience  to  the   summons  should  be   enforced  by   a  warrant  to  apprehend  the 

witness,  not  by  attachment. 

Application  for  an  attachment. 

This  application  was  for  an  attachment  against  the  person 
of  the  defendant,  to  compel  him  to  answer  for  an  alleged 
contempt  in  not  appearing  to  be  examined  previous  to  the 
trial,  in  accordance  with  a  summons  served  on  him  by  the 
plaintiff.  The  facts  sufficiently  appear  in  the  opinion. 

ROOSEVELT,  J. — The  plaintiff  asks  for  an  attachment  against 
Mr.  Carroll,  one  of  the  parties  to  the  suit,  on  the  ground  of 
his  non-attendance  to  be  examined  as  a  witness,  not  at,  but 
before,  the  trial.  Mr.  Carroll  justifies  himself  for  his  apparent 
default  on  the  ground  that  he  was  neither  duly  summoned  nor 
sufficiently  paid.  Although  served  with  the  subpoena  in  New 
York,  his  residence,  he  says,  was  at  Eockaway  ;  and  he  was 
entitled,  therefore,  to  fees  for  that  distance,  at  the  rate  of  four 
cents  per  mile  each  way,  and  fifty  cents  over — making,  under 
any  calculation,  more  than  the  two  dollars  paid  to  him  by  the 
plaintiff. 

As  to  the  process,  it  was  in  the  form  of  a  subpoena,  whereas 
the  law,  it  is  said,  requires  a  summons.  Every  subpoena  is, 
no  doubt,  in  some  sense  a  summons ;  but  in  the  sense  of  the 
Code  it  is  not.  The  Code  provides  that  when  a  party  is  to  be 
examined  "  at  any  time  before  the  trial,"  and  declines  to 
attend  of  his  own  accord,  he  "  may  be  compelled  in  the  same 
manner  as  a  witness  who  is  to  be  examined  conditionally." 
Now,  the  conditional  examination  of  an  ordinary  witness — 
that  is,  his  examination  to  be  used  only  in  the  event  of  his 
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inability  to  testify  orally  at  the  trial — is  provided  for  by  the 
Revised  Statutes ;  and  those  statutes,  as  will  presently  be  seen, 
do  not  admit  of  a  common,  formal  subpoena  in  such  cases. 
They  require  a  special  preliminary  application,  not  to  the 
clerk,  but  to  a  Judge,  who,  before  making  any  order,  must 
look  into  the  "  circumstances,"  and  be  "  satisfied  "  that  such 
examination,  out  of  the  usual  course,  before  the  trial,  is  neces- 
sary to  the  attainment  of  "justice  between  the  parties." 

But  the  order  alone  is  not  sufficient.  That  merely  authorizes 
the  examination.  To  compel  attendance — that  is,  the  attend- 
ance, not  of  the  parties  as  parties,  but  of  any  person  "  as  such 
witness" — the  officer  granting  the  order  may  issue  "  a  sum- 
mons for  that  purpose."  Now,  a  summons,  in  a  subsequent 
part  of  the  statute,  is  defined  to  be  a  requisition  "  under  the 
hand  of  the  Judge  or  officer  issuing  the  same ;"  whereas,  a 
subpoena,  in  the  same  article,  is  called  "  a  writ  under  the  seal 
of  the  court." 

The  mode  of  service  in  each  case,  although  very  similar,  is 
also  distinctly  and  separately  prescribed.  Disobedience,  in 
the  case  of  a  subpO3na,  is  denominated  "a  contempt  of  the 
court  out  of  which  it  issued  ;"  to  be  punished,  of  course,  by 
attachment;  disobedience  in  the  case  of  a  summons  has  no 
such  designation,  and  is  to  be  followed  by  no  such  conse- 
quence, but  by  a  warrant — the  warrant  of  the  officer — "  his 
warrant,"  as  the  statute  expresses  it,  "  to  apprehend  such 
witness,  and  bring  him  before  such  Judge  to  be  examined." 
(2  Rev.  Stats.,  4  ed.,  646,  §  59).  The  plaintiff,  therefore,  if 
now  entitled  to  any  process,  is  only  entitled  to  a  warrant  such 
as  the  one  described.  He  is  not  entitled  to  such  a  warrant, 
because  the  Judge  has  no  authority  to  issue  a  warrant,  unless 
the  witness,  whose  failure  to  attend  is  complained  of,  has 
been  "  duly  summoned,"  which  Mr.  Carroll,  it  is  clear,  has 
not  been. 

The  order  to  show  cause  must  be  discharged. 
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The  People  a.  Cavanagh. 

THE  PEOPLE  a.  CAVANAGH. 

Supreme  Court,  Second  District ;  General  Term,  July,  1855. 
MISDEMEANOR. — BEQUISITES  OF  CONVICTION. 

Of  the  extent  to  which  proceedings  resulting  in  conviction  of  misdemeanor  and 
sentence  to  imprisonment  therefor,  are  review-able  on  Habeas  Corpus. 

In  an  entry  of  conviction  of  misdemeanor  and  sentence,  in  the  minutes  of  the  court, 
it  is  not  necessary  to  state  the  particular  facts  constituting  the  misdemeanor  of 
which  the  accused  was  found  guilty.  To  state  that  he  was  convicted  of'  misde- 
meanor "  is  a  sufficient  compliance  with  the  provisions  of  2  Rev  Stats.,  738,  §5. 

Appeal  from  a  decision  upon  habeas  corpus  granting  the 
discharge  of  the  defendant. 

John  Cavanagh  was  tried  and  convicted  at  the  Kings  County 
Oyer  and  Terminer  for  violation  of  his  duty  as  a  commissioner 
of  excise,  and  was  sentenced  to  fine  and  imprisonment,  in  the 
county  jail.  He  was  subsequently  discharged  on  habeas  cor- 
pus, on  two  grounds.  (The  People  v.  Cavanagh,  1  Parker's 
Or.  R.,  588;  Matter  of  Cavanagh,  10  How.  Pr.  E.,  27). 

1.  That  the  offence  of   which  he  was   convicted   was   not 
sufficiently  stated   in  the    commitment  ;*  the   only  statement 
being  that  he  was  convicted  of  misdemeanor. 

2.  That  under  the  act  of  April  5, 1853  (Laws  of  1S53,  ch.  110, 
§  2),  which  provides  that  persons  sentenced  to  imprisonment  in 
Kings  County  for  a  period  not  less  than  thirty  days,  shall  be 

*  The  following  is  the  language  of  the  commitment : — 

•'  At  a  court  of  Oyer  and  Terminer.  holden  in  and  for  the  county  of  Kings,  at  the 
court-house  in  the  city  of  Brooklyn,  on  the  12th  day  of  September,  in  the  year  of 
our  Lord  1854 — present,  the  Hon.  Win.  Rockwell,  justice  presiding  ;  Henry  A. 
Moore,  county  judge;  Nicholas  Stilwell  and  Samuel  S.  Striker,  justices  of  peace. 

"  The  People  of  the  State  of  New  York  ag't  John  Cavanagh,  convicted  of  misde- 
meanor." 

Whereupon  it  is  ordered  and  adjudged  by  the  court,  that  the  said  John  Cavanagh, 
for  the  misdemeanor  aforesaid,  whereof  he  is  convicted,  be  imprisoned  in  the  county 
jail  of  Kings  County  for  the  term  of  thirty  days,  and  pay  a  fine  of  $250  ;  and  in 
default  of  payment  of  said  fine  be  imprisoned  for  a  further  term,  not  exceeding  six 
months. 
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imprisoned  in  the  penitentiary  instead  of  in  the  county  jail,  the 
prisoner  could  not  legally  be  sentenced  to  imprisonment  in  the 
county  jail. 

From  the  decision  granting  the  discharge  the  present  appeal 
was  taken. 

R.  C.  Underbill,  District  Attorney,  for  the  People. 
King,  Haddam,  and  A.  M.  Cree,  for  defendant. 

BKOWN,  J. — Error  committed  by  a  criminal  court,  having 
jurisdiction  of  the  offence  and  of  the  person  of  the  prisoner, 
cannot  be  re-examined  upon  habeas  corpus,  whether  the  error 
occurred  at  the  trial  or  is  alleged  to  exist  in  the  judgment  ren- 
dered. The  only  remedy  is  by  certiorari  or  writ  of  error. 
When  it  is  alleged  that  the  prisoner  is  in  custody  by  virtue  of 
legal  process,  the  existence  of  the  process,  and  its  validity 
upon  its  face  becomes  a  legitimate  subject  of  inquiry,  but  there 
can  be  no  re-examination  of  any  matter  which  occurred  ante- 
rior to  the  judgment  and  warrant  of  commitment.  Matters 
which  entitle  a  prisoner  to  his  discharge,  such  as  the  expira- 
tion of  the  period  of  time  for  which  he  was  sentenced,  a  rever- 
sal of  the  judgment,  an  executive  pardon,  or  the  payment  of 
the  fine  imposed  upon  him  as  a  punishment,  are  subjects  upon 
which  the  officer  issuing  the  writ  may  hear  proof,  and  when 
established  constitute  good  cause  for  the  prisoner's  discharge. 
"  When  the  imprisonment  is  under  process  valid  on  its  face,  it 
will  be  deemed  prima  facie  legal,  and  the  prisoner  must 
assume  the  burthen  of  impeaching  its  validity,  by  showing  a 
wrant  of  jurisdiction  in  the  magistrate  or  court  where  it  ema- 
nated. If  he  fail  in  thus  impeaching  it,  his  body  is  to  be 
remanded  to  custody.  Error,  irregularity,  or  want  of  form,  is 
no  objection,  nor  is  any  defect  which  may  be  amended  or 
remedied  by  farther  entry  or  motion."  (3  Hill,  661.  Note  81). 
The  People  v.  Kevins,  1  Hill,  154:.  Case  of  the  Sheriff  of 
Middlesex,  11  Ad.  <&  E.,  273.  The  People  v.  Cassells,  5 
Hill,  164). 

Courts  of  Oyer  and  Terminer  are  courts  of  superior  criminal 
jurisdiction,  having  power  : — First,  To  inquire  by  the  outh  of 
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good  and  lawful  men  of  the  same  county,  of  all  crimes  and 
misdemeanors  committed  or  triable  in  such  county ;  and — 
Second,  To  hear  and  determine  all  such  crimes  and  misde- 
meanors. (2  Rev.  Stats.,  2  Ed.  132,  §  29).  It  is  apparent, 
therefore,  that  the  court  of  Oyer  and  Terminer  of  the  county 
of  Kings  had  jurisdiction  over  the  offence  of  which  the  pri- 
soner Cavanagh  was  convicted,  and  its  jurisdiction  over  his 
person  will  be  presumed.  In  Hart  v.  Seixas  (21  Wend.,  40), 
the  record  did  not  show  that  the  court  below  had  acquired 
jurisdiction  by  the  service  of  process  or  the  re-appearance  of 
the  defendant,  and  it  was  held  that  a  court  of  general  juris- 
diction is  not  bound  to  show  the  regularity  of  its  proceed- 
ings expressly,  but  that  everything  necessary  to  confer  juris- 
diction over  the  person  of  the  defendant  will  be  presumed. 
The  learned  justice  who  delivered  the  opinion,  quoted  with 
approbation  the-  rule  to  be  found  in  Peacock  v.  Bell,  (1  Saund. 
73),  "  that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court,  but  that  which  specially  appears  to 
be  so  ;  and  nothing  shall  be  intended  to  be  within  the  jurisdic- 
tion of  an  inferior  court  but  that  which  is  expressly  alleged." 
(See  also  Foot  v.  Stevens,  17  Wend.,  483). 

It  appeared  by  the  return  to  the  writ  of  habeas  corpus  in 
this  proceeding,  and  also  by  the  petition  upon  which  it  was 
granted,  that  the  prisoner,  John  Cavanagh,  was  in  the  custody 
of  the  Sheriff  of  the  county  of  Kings,  in  the  county  jail,  by 
virtue  of  a  commitment — being  an  extract  from  the  minutes  of 
the  court  duly  certified  by  the  clerk — which  expressed  that  at 
a  court  of  Oyer  and  Terminer,  holden  in  and  for  the  county  of 
Kings,  on  the  12th  day  of  September,  1854,  before  the  Hon. 
W.  Rockwell,  one  of  the  justices  of  this  court,  Henry  A. 
Moore,  county  judge,  Nicholas  Stilwell,  and  Samuel  Striker, 
justices,  &c.,  John  Cavanagh  was  convicted  of  misdemeanor. 
"Whereupon  it  was  ordered  and  adjudged  by  the  court,  that 
the  said  John  Cavanagh,  for  the  misdemeanor  aforesaid, 
whereof  he  is  convicted,  be  imprisoned  in  the  common  jail  of 
Kings  county  for  the  term  of  thirty  days,  and  pay  a  fine  of 
$250,  and  in  default  of  the  payment  of  such  fine,  he  be  impri- 
soned for  a  further  term,  not  exceeding  six  month?."  The 
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return  was  not  traversed,  except  so  far  as  to  deny  the  suffi- 
ciency of  the  commitment,  to  detain  the  prisoner  in  custody. 

Section  42,  of  the  act  concerning  writs  of  habeas  corpus, 
&c.,  (2  Rev.  Stats.,  469),  directs,  that  if  the  returns  show  that 
the  prisoner  is  detained  in  custody  "by  virtue  of  the  final 
judgment  of  any  competent  court  of  civil  or  criminal  jurisdic- 
tion, or  of  any  execution  issued  upon  such  judgment  or  decree," 
it  shall  be  the  duty  of  the  officer  before  whom  the  proceedings 
are  had,  forthwith  to  order  the  prisoner  to  be  remanded.  The 
authority  for  the  form  of  the  commitment  upon  which  Cava- 
nagh was  detained,  is  to  be  found  in  section  5  of  the  act  con- 
cerning judgments  in  criminal  cases  (2  Rev.  Stats.,  738,  §  5), 
which  requires  the  clerk,  whenever  a  judgment  upon  any  con- 
viction shall  be  rendered  in  any  court,  to  enter  such  judgment 
fully  in  his  minutes,  stating  briefly  the  offence  for  which  such 
conviction  shall  have  been  had.  Section  11  of  the  same  act 
provides  that  a  transcript  of  the  entry  of  such  conviction, 
duly  certified  by  the  clerk,  shall  be  delivered  to  the  sheriff, 
which  shall  be  sufficient  authority  for  him  to  execute  such 
sentence,  which  he  shall  execute  accordingly." 

The  learned  justice  before  whom  the  proceedings  under 
review  were  had,  made  an  order  that  Cavanagh  be  discharged 
from  his  imprisonment  upon  the  ground  that  the  transcript  of 
conviction  was  not  evidence  of  the  final  judgment  of  a  com- 
petent court  of  criminal  jurisdiction,  because  no  offence  was 
stated.  The  entry  asserts  that  the  prisoner  was  convicted  of 
misdemeanor,  and  the  court  thereupon  adjudged  that  "for  the 
misdemeanor  aforesaid  whereof  he  is  convicted,  he  be  im- 
prisoned," &c.  "The  misdemeanor  aforesaid  whereof  he  is 
convicted,"  is  the  offence  particularly  set  out  in  the  indictment 
and  whenever  the  record  was  made  up  in  pursuance  of  the  sec- 
tion 4  of  the  act  last  referred  to,  it  would  have  disclosed  the 
particular  acts  which  constituted  the  crime,  and  the  nature  and 
character  of  the  misdemeanor  of  which  the  prisoner  was  con- 
victed. In  the  transcript  of  the  conviction,  the  crime  is  briefly 
stated  as  a  misdemeanor,  which  is  precisely  what  the  act  re- 
quires. No  other  term  could  have  been  employed  more  apt 
and  significant ;  beside^,  it  has  been  shown  that  the  want  of 
form  is  no  objection,  nor  is  any  defect  or  omission  which  may 
be  supplied  or  remedied  by  further  entry  or  motion.  In  the 
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People  v.  Kevins,  the  rule  upon  which  the  defendant  was  com- 
mitted for  a  contempt,  was  quite  as  brief  and  inexplicit  as  the 
entry  in  the  present  case.  The  court  say,  "  the  sum  for  the 
non-payment  of  which  a  man  is  committed  for  contempt  should 
no  doubt  be  specified  by  the  rule,  but  that  may  be  directly  or 
by  reference  to  a  proceeding  taken  to  ascertain  the  amount 
through  the  proper  officer ;  whose  report,  on  its  being  filed 
and  confirmed,  becomes  the  act  of  the  court,  and  is  then  to  be 
read  as  part  of  the  rule,  Id  cerium  est  quod  cerium  reddi  po- 
test"  For  illustration,  the  court  refer  to  " the  little  slip  called 
a  bail-piece,  on  which  a  man  may  be  arrested  and  under  a 
short  commitment,  endorsed  by  a  judge,  incarcerated  either 
before  or  after  judgment  at  the  pleasure  of  his  man-captors." 
So,  in  this  case,  if  it  became  material  to  know  of  what  parti- 
cular misdemeanor  the  prisoner  was  convicted,  in  order  to  de- 
termine that  the  commitment  was  legal,  resort  might  have 
been  had  to  the  record,  if  one  had  been  made  up  and  filed, 
and  if  not,  to  the  indictment  upon  which  he  was  tried  and 
convicted,  and  to  which  the  entry  in  the  minutes  referred. 
But  no  resort  to  the  record  or  the  indictment  was  necessary  to 
give  effect  to  the  entry  as  evidence  of  a  conviction  for  a  crime. 
It  is  expressed  that  the  prisoner  is  convicted  of  misdemeanor, 
and  for  the  misdemeanor  aforesaid  whereof  he  is  convicted, 
that  he  be  imprisoned,  &c. 

At  the  common  law,  the  term  misdemeanor  is  generally 
used  in  contradistinction  to  felony,  and  misdemeanors  compre- 
hend all  indictable  offences  which  do  not  amount  to  felony. 
(4  Black.  Com.,  5). 

There  are,  it  is  true,  a  numerous  class  of  offences — acts  of 
omission  and  commission — which  are  specially  declared  by  the 
statutes  to  be  misdemeanors.  There  is  also  a  general  provi- 
sion by  section  45  of  the  act  concerning  offences  punishable  by 
imprisonment  in  the  county  jail  and  by  fines  (2  Rev.  Stats., 
582),  which  declares,  "that  when  the  performance  of  any  act 
is  prohibited  by  any  statute,  and  no  penalty  for  the  violation 
of  such  statute  is  imposed  either  in  the  same  statute  containing 
such  prohibition,  or  in  any  other  section  or  statute,  the  doing 
such  act  shall  be  deemed  a  misdemeanor."  Section  46  pre- 
scribes the  punishment  for  such  misdemeanors,  which  is  im- 
prisonment in  the  county  jail  not  exceeding  one  year,  or  by 
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fine  not  exceeding  $250,  or  by  both  such  fine  and  imprison- 
ment. A  misdemeanor  is,  therefore,  a  distinct  and  well  defined 
offence,  with  its  appropriate  punishment  declared  by  the  statute. 
It  was  no  more  necessary  in  the  entry  of  the  conviction  and 
sentence  upon  the  minutes  of  the  court  to  state  or  refer  to  the 
particular  facts  which  constituted  the  misdemeanor  than  it 
would  haye  been  to  set  out  or  refer  to  the  particular  acts  which 
constitute  murder,  manslaughter  or  larceny,  had  the  prisoner 
been  convicted  and  sentenced  of  either  of  those  crimes.  The 
offence  is  described  in  the  entry  by  the  name  and  designation 
given  to  it  by  the  law,  and  that  was  all  that  could  be  required. 

Let  us  suppose,  (what  I  understand  was  actually  the  case,) 
that  Cavanagh  was  one  of  the  commissioners  of  Excise  of  the 
city  of  Brooklyn.  That  he  united  with  his  co-commissioners 
in  doing  some  of  the  acts  prohibited  by  the  law  concerning 
Excise  and  the  granting  of  licenses.  And  that  for  this  breach 
of  public  duty  he  had  been  indicted  by  the  grand  jury,  and 
convicted  at  the  Oyer  and  Terminer.  His  offence  would  have 
fallen  within  the  general  provisions  of  section  45  of  the  act 
concerning  offences  punishable  by  imprisonment  in  the  county 
jail  and  by  fine.  It  would  have  been  a  misdemeanor,  and  by 
no  other  name  could  it  have  been  appropriately  and  legally 
designated  in  the  entry  of  the  conviction  and  sentence. 

I  therefore  conclude,  that  in  making  the  order  for  the  dis- 
charge of  Cavanagh  from  his  imprisonment,  the  learned  justice 
erred.  The  moment  it  appeared  that  he  was  in  the  custody  of 
the  sheriff,  upon  the  conviction  and  in  execution  of  the  sen- 
tence mentioned  in  the  return,  the  injunction  of  section  42  of 
the  act  concerning  writs  of  habeas  corpus,  &c.,  became  posi- 
tive and  peremptory,  and  he  should  have  been  remanded. 

There  is  no  force  in  the  point  raised  that  Cavanagh  should 
have  been  sentenced  to  the  penitentiary,  and  not  to  the  county 
jail.  We  must  assume  that  the  Oyer  and  Terminer  deter- 
mined it  had  the  power  to  pronounce  the  sentence  under  which 
he  was  imprisoned.  If  it  was  an  error  to  designate  the  county 
jail  as  the  place  of  his  confinement  (which  I  by  no  means 
assert),  it  cannot  be  reviewed  and  corrected  in  this  proceeding. 
It  forms  no  ground  forjiis  discharge  upon  the  habeas  corpus. 

Proceedings  reversed,  and  the  prisoner  remanded,  &c. 
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THE  PEOPLE  upon  the  relation  of  POND  a.  WOOD. 

Supreme  Court,  First  District',  General  Term,  July,  1855. 
MANDAMUS. — WHEN  ALLOWABLE. 

A  mandamus  should  only  issue  when  it  is  necessary  to  enforce  the  rights  of  the 
party  seeking  its  aid,  and  where  no  other  adequate  remedy  exists. 

Application  for  a  mandamus. 

The  New  York  Superior  Court  had  ordered  the  comptroller 
of  the  city  of  New  York,  to  pay  a  certain  judgment  for 
$1,527  83,  which  the  relator  had  recovered  in  that  court, 
against  Walter  R.  Jones  and  one  Johnson,  out  of  money  due 
from  the  City  to  Jones.  The  comptroller  accordingly  drew 
this  warrant  upon  the  treasurer,  payable  to  the  sheriff,  for  the 
amount  of  the  judgment.  To  give  validity  to  the  warrant,  it 
was  necessary  that  it  should  be  countersigned  by  the  mayor 
and  the  clerk  of  the  Common  Council.  The  signature  of  the 
clerk  of  the  Common  Council  was  procured ;  but  the  mayor 
having  refused  to  countersign  the  warrant,  a  mandamus  was 
applied  for  to  compel  him  to  do  so.  An  order  was  granted 
that  the  mayor  forthwith  assist  the  comptroller  and  clerk  of 
the  Common  Council  in  issuing  said  warrant,  or  show  cause 
why  he  should  not  do  so. 

R.  J.  Dillon,  corporation  counsel,  for  the  respondent,  showed 
cause ;  contending  that  the  order  of  the  Superior  Court  was 
invalid,  and  that  if  it  were  binding  on  the  city,  the  Superior 
Court  alone  had  jurisdiction  to  enforce  it. 

Plait  and  Whiting,  for  the  relator. 

COWLES,  J. — The  writ  of  mandamus  should  not  issue  except 
when  it  is  necessary  to  enforce  the  rights  of  the  party  seeking 
its  aid,  and  in  that  class  of  cases  only  where  no  other  adequate 
remedy  exists.  In  this  case  it  is  unnecessary  to  inquire 


NEW-YORK.  91 


The  People  upon  the  relation  of  Pond  a.  Wood. 


•whether  the  order  made  by  the  Superior  Court,  directing  the 
comptroller  to  procure  the  warrant,  to  be  countersigned  by 
the  mayor,  was  one  which  the  mayor  himself  was  bound  to 
obey ;  nor  is  it  necessarry  to  determine  whether  an  order  could 
properly  be  made  for  the  payment  of  moneys  due  by  the 
corporation  of  this  city,  until  such  corporation  had  itself  been 
made  a  party  to  the  proceedings.  All  of  these  questions  the 
Superior  Court,  which  made  the  order,  can  determine  for  itself 
whenever  the  question  shall  arise  before  that  tribunal.  It  is 
sufficient  for  all  the  purposes  of  this  motion  to  say  that  that 
court  possesses  ample  power  by  process  of  attachment  to 
enforce  its  own  orders.  That  remedy  is  open  to  the  relator 
here,  provided  the  order  made  by  the  Superior  Court  is  one 
which  the  mayor  was  bound  to  obey.  .  In  such  case  the 
remedy  of  the  relator  is  simple,  direct,  and  effective,  and 
being  so,  the  most  proper  forum  in  which  to  enforce  the 
rights  of  the  applicant  is  the  one  in  which  his  proceedings 
have  been  initiated.  The  powers  of  another  tribunal  should 
not  be  invoked  unless  the  court  having  original  jurisdiction, 
should,  from  want  of  proper  authority,  be  unable  to  enforce  its 
own  orders  or  decrees.  Even  if  this  order  is  to  be  regarded 
as  the  order  of  the  Judge  at  Chambers,  and  not  that  of  the 
Superior  Court,  yet,  by  section  302  of  the  Code,  the  judge  is 
vested  with  full  and  ample  authority  to  enforce  obedience,  if 
obedience  is  the  duty  of  the  mayor.  If,  on  the  other  hand, 
as  the  respondent  contends,  the  order  itself  is  not  binding — a 
question  I  leave  to  be  solved  by  the  Superior  Court — then 
manifestly  no  writ  of  mandamus  should  issue  from  this  court. 
I  base  a  denial  of  the  motion  upon  the  single  ground  that  the 
order,  if  binding  on  the  Mayor,  can  be  promptly  enforced  by 
the  court  or  justice  by  whom  it  was  made. 
The  motion  must  be  denied,  with  $10  costs. 
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HORN  a.  DOODY. 

New  York  Superior  Court;  In  Chambers,  July,  1855. 
RECOVERY  OF  SPECIFIC  PERSONAL  PROPERTY. — DAMAGES. 

In  an  action  for  the  recovery  of  specific  personal  property,  with  damages  for  its 
detention,  in  case  of  failure  to  answer,  the  damages  must  be  assessed  by  a 
sheriff's  jury,  unless  a  long  account  be  involved,  in  which  case  a  reference  may 
be  ordered.  But  plaintiff  may  waive  damages,  and  take  judgment  for  the  delivery 
only. 

Application  for  judgment  upon  failure  to  answer. 

HOFFMAN,  J. — The  action  was  one  of  claim  and  delivery  to 
recover  certain  articles  of  furniture  and  pictures,  with  damages 
for  the  detention.  The  defendant  appeared  and  demanded  a 
copy  of  the  complaint.  This  was  duly  served,  and  the  time 
for  answering  or  demurring  is  shown  to  have  expired.  Eight 
days'  notice  of  an  application  for  the  relief  demanded,  has 
been  duly  served.  The  summons  was  for  the  relief  demanded 
in  the  complaint. 

The  last  clause  of  the  second  sub-division  of  section  246, 
governs  the  case.  The  action  is  for  the  recovery  of  specified 
personal  property,  with  damages  for  the  withholding. thereof. 
The  damages  in  such  a  case  are  to  be  assessed  by  a  jury,  or  if 
the  examination  of  a  long  account  be  involved,  by  a  reference. 
I  cannot  direct  a  reference  as  asked  for.  There  is  no  account 
involved.  I  agree  that  the  plaintiff  may  take  judgment  for 
the  delivery  of  the  articles,  if  he  waives  the  claim  for  damages ; 
otherwise  a  jury  must  assess  them.  The  regular  course  is  to 
direct  an  assessment  by  the  sheriff's  jury.  (3  How.  Pr.  7?.  423 ; 
1  Code  It.  117).  Such  will  be  the  order  in  the  present  case. 
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New  York  Common  Pleas  j  General  Term,  July,  1855. 
MECHANICS'  LIEN. — EFFECT  OF  ASSIGNMENT  OF  PREMISES. 

Where  the  owner  of  a  building  in  the  city  of  New  York  conveys  it,  with  the  lot, 
to  trustees  for  the  benefit  of  creditors,  material  men,  laborers  and  contractors,  do 
not,  by  afterwards  filing  notices  under  the  Mechanics'  Lien  Law,  acquire  any  lien 
under  the  statute  upon  the  premises,  although  the  notices  are  filed  before  the 
recording  of  the  deed.  Nor  do  they  acquire  a  lien  as  against  the  grantees. 

If  in  such  case  the  material  men,  &c.,  do  acquire  an  equitable  lien,  it  is  not  one 
which  can  be  enforced  by  proceedings  in  the  Marine  Court  under  the  Mechanics, 
Lien  Law. 

Doubtless  a  fraudulent  conveyance,  made  with  intent  to  defeat  the  recovery  of  the 
claims,  would  be  set  aside  by  an  action  prosecuted  for  that  purpose. 

Appeal  from  the  judgment  of  the  Marine  Court. 

This  was  an  action  brought  in  the  Marine  Court  to  foreclose 
a  lien  under  the  "  Act  for  the  better  security  of  Mechanics," 
&c.  It  was  argued  in  the  Marine  Court  upon  an  agreed  state- 
ment of  facts.  From  this  statement,  it  appeared  that  the 
plaintiffs,  A.  M.  Quimby  &  Son,  were  employed  in  the  fall  of 
1854  by  Sloan  &  Leggett  to  attach  lightning  rods  to  certain 
buildings  in  process  of  erection  by  the  latter  firm.  These 
lightning  rods  ran  into  the  ground  eight  or  ten  feet,  and  were 
fastened  to  the  building  by  iron  spikes. 

On  the  llth  of  January,  1855,  the  plaintiffs  filed  a  notice  of 
lien  with  the  county  clerk.  About  two  hours  afterwards  an 
assignment  of  the  property  for  the  benefit  of  creditors  by  Sloan 
&  Leggett  to  Wright  &  Purdy  was  recorded  in  the  register's 
office,  which  it  was  admitted  was  duly  executed,  acknowledged 
and  delivered  two  days  previous  to  its  being  recorded.  The 
plaintiffs  proceeded  with  the  foreclosure  of  their  lien,  joining 
Wright  &  Purdy  as  assignees  with  Sloan  &  Leggett.  Judg- 
ment was  rendered  in  the  Marine  Court  in  favor  of  the  plain- 
tiffs, against  Sloan  &  Leggett,  and  against  Wright  &  Purdy  as 
assignees. 

From  this  judgment  all  the  defendants  appealed. 

Shepard  &  Parsons  for  the  appellants. — I.  Wright  &  Purdy 
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•were  improperly  made  parties,  and  the  complaint  should  be 
dismissed  as  against  them,  with  costs.  The  assignment  made 
and  delivered  before  the  filing  of  the  lien,  transferred  the  pro- 
perty to  them  absolutely  free  from  the  lien.  (Burrill  on  As- 
signments, 325 ;  Hendricks  v.  Robinson,  2  Johns.  Ch.  R.,  307 ; 
Nicoll  v.  Mumford,  4  Ib.,  529.  And  see  Kaylor  v.  O'Connor, 
I  E.  D.  Smith's  C.  P.  R.,  672 ;  Sullivan  v.  Decker,  II.,  699). 

II.  An  assignment  made  in  good  faith  for  the  benefit  of,  and 
not  to  hinder,  delay,  or  defraud  creditors,  divests  all  the  in- 
terest of  the  assignor,  and  is  entitled  to  all  the  privileges  of 
every  deed.     Every  deed  takes  effect  at  common  law  from  the 
time  of  its  delivery.     (Jackson  v.  Bard,  4  Johns.  230  ;  Dicker- 
son  v.  Tillinghast,  4  Paige,  221).     The  only  exception  is  that 
created  by  statute  in  favor  of  subsequent  purchasers  in  good 
faith,  and  for  a  valuable  consideration.     Such  the  plaintiffs 
are  not.     (Stuart  v.  Kissam,  2  Barb.,  493  ;  Coddington  v.  Ray, 
20  Johns.  637,  and  cases  there  cited  ;  Dickerson  v.  Tillinghast, 
4  Paige,  215 ;  Tuttle  v.  Jackson,  6  Wend.,  213 ;  Jackson  v. 
Chamberlain,    8   Ib.,   625 ;    Jackson   v.  Town,  15  Ib.,  588 ; 
Hooker  v.  Pierce,  2  Hill,  613 ;  Raynor  v.  Wilson,  6  Ib.,  47; 
Burrill  on  Assignments,  272 ;  Bush  v.  Waring,  1  Bay.  190). 

III.  The  statute  only  gives  a  lien  to  the  extent  of  the  own- 
er's right,  title  and  interest  at  the  time  of  filing — meaning  the 
owner  .with  whom  or  whose  contractor   the  agreement  was 
made.     (2  Rev.  Stats.,  ±th  Ed.,  747,  §  82 ;  Sullivan  v.  Decker, 
1  E.  D.  Smiths  C.  P.  R.,  699 ;  Doughty  v.  Devlin,  Ib.,  634). 
Sloan  &  Leggett  had  no  right,  title  or  interest  in  the  premises 
at  the  time  of  filing.     They  had,  prior  thereto,  assigned  the 
premises,  which  divested  them  as  against  all  other  persons  of 
all  their  right,  title  and  interest  therein.     (Burrill  on  Assign- 
ments, 325  ;  Nicoll  v.  Mumford,  4  Johns.  Ch.  R.,  522 ;  Holmes 
v.  Renisen,  Ib.,  486). 

IY.  The  plaintiffs  having  shown  no  lien,  there  is  no  founda- 
tion for  the  proceedings  to  foreclose,  and  there  should  be  judg- 
ment for  the  defendants.  (Beals  v.  B'nai  Jeshurun,  1  E.  D. 
Smiths  C.  P.  R.,  654 ;  Cronkright  v.  Thomson,  1  Ib.,  661 ; 
Gridley  v.  Rowland,  I  Ib.,  670). 

Abbott  Brothers  for  respondents. — I.  "Wright  &  Purdy  were 
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properly  joined  as  defendants.  (Code,  §  110:  Clarke  v.  Eat- 
cliffe,  7  Now.  Miss.  R.,  162  ;  Haggerty  v.  Palmer,  6  Johns. 
Ch.  R.,  437). 

II.  The  assignment  by  Sloan  &  Leggett  to  Wright  &  Purdy 
is  subject  to  the  plaintiffs'  right  to  file  a  notice  of  lien.     A 
l)ona  fide  purchaser,  within   the   meaning  of  the   registry  act, 
is  one  who   has  "  actually  parted  with   his   property  on   the 
credit  of  the  estate,  so  as  to  give  him  an  equitable  claim  or 
specific  lien  thereon.'1'1     (Dickerson  v.  Tillinghast,  4  Paige,  215, 
221.      And    see  Stuyvesant  v.  Hall,  2  Barl.,   Ch.  R.,  151, 
158 ;  Inescott  v.  King,  6  Barb.,  346.     In  re  Howe,  1  Paige, 
125,  128).     Nor  is  it  necessary  that  the  value  should  be  ad- 
vanced at  the  time  the  lien  is  secured.    A  "  present  considera- 
tion "  is  a  consideration  advanced  on  the  credit  of  the  lien. 
(Simeon  Stuart's  case,  quoted  in  Burn  v.  Burn,  3  Yes.  Jr.,  576, 
582 ;  Delaire  v.  Keehan,  3  Dessaussurds  12.,  74).     In  the  pre- 
sent case,  the  plaintiffs  are  clearly  within  the  intent  of  the 
registry  acts  as  defined  in  Dickerson  v.  Tillinghast.      They 
parted  with  their  property,  trusting  for  repayment  to  "  a  spe- 
cific lien"  upon  the  property,  a  right  to  which  was  given  them 
by  statute.     The  assignment,  not  having  been  recorded  at  the 
time  the  plaintiffs'  lien  was   filed,  is  void  as  against  them. 
(2  Rev.  Stats.,  tth  Ed.,  162,  §  1). 

III.  A  mechanic's  right  of  lien  cannot  be  defeated  by  an 
assignment  to  trustees  for  the  benefit  of  creditors.     As  as- 
signees, Wright  &  Purdy,  hold  subject  to  every  equity  good 
against  the  property  in  the  hands  of  Sloan  &  Leggett.   (Bac. 
Abr.  Tit.  Bankrupt  •  7  Vin.  Abr.  36,  Tit.  Creditor  and  Bank- 
rupt, R.  10,  Ib.,  73  K.  4  ;  Sugdenon  Vendors,  364;  Burrill  on 
Assignments,  325;  Grant  v.  Mills,  2  Ves.  &  B.,  307;  Thomp- 
son v.  Beatson,  7  Moore,  548  ;  Mitford  v.  Mitford,  9  Ves.  Jr.  87, 
100  ;  Addison  v.  Burckmeyer,  4  Sand.  Ch.  R.,  498,  501 ;  Wad- 
dington  v.  Yredenbergh,  2  Johns.  Cas.,  227,  231 ;  Slade  v.  Yan 
Yechten,  11  Paige,  approved,  Eay  v.  Birdseye,  5  Denio,  619; 
Haggerty  v.  Palmer,  6  Johns.  Ch.  R.  437  ;  Twelves  v.  "Williams, 
3  Whart.,  485).     The  cases  to  which  the  appellants  refer  are  all 
cases  in  which  a  deed  or  mortgage  to  a  bona  fide  purchaser  for  a 
valuable  consideration  was  held  entitled  to  a  preference  over  the 
lien  of  a  judgment,  mortgage,  or  even  deed,  (4  Paige,  215),  given 
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as  security  for  the  payment  of  a  precedent  debt.  The  principle 
established  by  the  cases  which  they  quote  is,  that  one  who  has 
advanced  value  on  the  credit  of  the  land  itself,  is  entitled  to  pri- 
ority over  a  general  creditor  who  has  obtained  a  lien,  or  even  an 
absolute  title  to  the  land,  merely  as  security  for  the  payment 
of  a  precedent  debt.  Thus,  though  in  form  Wright  &  Purdy 
hold  by  purchase,  and  plaintiffs  by  a  simple  lien,  yet  when  the 
nature  of  their  respective  claims  is  analyzed,  it  is  clear  that  it 
is  the  plaintiffs  who  are  entitled  to  be  protected  as  bona  fide 
purchasers,  while  the  assignees  stand  in  the  position  of  general 
creditors,  claiming  security  for  antecedent  debts. 

IY.  The  rule  contended  for  by  the  appellants,  would  en- 
tirely defeat  the  mechanics'  lien  law.  If  the  assignment  in 
the  present  case  defeats  the  plaintiffs'  lien,  then,  all  that  the 
owner  of  a  building  has  to  do,  to  protect  it  from  liens,  is,  to 
assign  it  to  a  friend  before  the  work  is  completed,  (previous  to 
which  time  the  mechanics  cannot  file  their  notice),  and  let  the 
title  so  stand  until  six  months  from  the  completion  of  the 
work  shall  have  elapsed.  He  need  not  take  the  trouble  to 
find  a  purchaser,  nor  would  it  even  be  necessary  that  the  as- 
signee should  pay  or  pretend  to  pay  a  consideration.  Nor 
need  the  assignment  even  be  put  on  record.  Thus  the  act 
might  be  easily  and  completely  avoided,  and  by  means  which 
could  not  be  called  illegal  or  even  fraudulent. 

WOODRUFF,  J. — The  proceeding  in  this  case  in  the  Marine 
Court,  was  had  under  the  mechanics'  lien  law  of  1851,  and 
was  instituted  to  foreclose  an  alleged  lien  upon  certain  build- 
ings erected  by  the  defendants,  Sloan  &  Leggett,  to  which  the 
plaintiffs  have  attached  lightning  rods,  inserted  some  eight 
or  ten  feet  in  the  ground,  and  fastened  to  the  buildings  by 
iron  spikes.  After  the  rods  were  attached,  and  before  the 
notice  prescribed  by  the  statute  was  filed  with  the  county 
clerk,  the  owners,  Sloan  &  Leggett,  conveyed  the  buildings 
and  lots  of  ground  to  the  defendants,  Wright  &  Purdy,  in 
trust  for  creditors  by  deed  duly  executed,  acknowledged  and 
delivered,  but  such  deed  was  not  placed  upon  record  until 
about  two  hours  after  the  plaintiffs  filed  their  notice  to  create 
a  lien.  The  grantees,  Wright  &  Purdy,  are  made  parties  de- 
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feudant,  and  on  the  trial  below,  the  Court  rendered  judgment 
against  all  of  the  defendants  for  the  sum  of  $62  87,  (the 
amount  claimed,)  with  costs. 

Unless  we  are  satisfied  that  the  views  we  have  heretofore  en- 
tertained of  the  proper  construction  of  the  law,  under  which  this 
proceeding  was  taken,  and  of  the  nature  of  the  proceeding  itself, 
are  wholly  erroneous,  and  that  most  of  the  decisions  we  have 
made  since  the  law  was  enacted  are  wrong,  we  cannot  sustain 
this  judgment. 

I.  The  defendants  Wright  &  Purdy  are  in  no  sense,  legally 
or  equitably,  debtors  to  these  plaintiffs.    Whether  the  property 
conveyed  to  them  was  liable  to  be  affected  by  this  alleged  lien 
or  not,  they  did  not,  by  accepting  the  conveyance,  become  per- 
sonally liable  for  the  debt,  and  there  is  nothing  in  the  statute, 
or  in  any  view  of  the  equities  of  the  parties,  to  countenance 
such  an  idea.     The  statute  in  terms  applies  and  only  applies 
to  cases  in  which  the  building  is  erected  under  a  contract  with 
the  owner,  and  it  is  as  an  owner  contracting  that  he  or  his 
property  can  be  subjected  to  the  proceeding,  and  we  have 
held  heretofore,  and  are  still  of  opinion  that  where  the  owner 
is  not  personally  liable  by  contract  to  the  plaintiff  himself  (as 
where  the  claim  is  by  a  sub-contractor),  no  judgment  can  be 
ordered  against  the  owner  personally  ;  still  less  can  such  judg- 
ment be  sustained  against  a  grantee  of  the  owner,  who  is  a 
party  to  no  contract  with  the  plaintiff,  relating  to  the  matter. 

II.  Even    against   the    defendants    Sloan    &    Leggett,  the 
judgment,  if  the  plaintiffs  showed  themselves  entitled  to  any 
judgment,  should   have  been   against   their   right,  title,  and 
interest  in  the  premises  at  the  time  when  the  notice  of  lien 
was  filed.     That  was  precisely  what  was  bound  by  the  lien, 
which  it  was  the  purpose  of  this  proceeding  to  foreclose.     The 
proceeding  is  a  proceeding  in  rem,  and  its  primary  object  is  to 
enforce  the  lien  as  such.     Whether  if  the  lien  be  established, 
and  the  defendant  be  shown  to  be  liable  personally  for  the 
debt  to  the  plaintiff,  a  decree  over  may  be  made  to  cover  a 
deficiency,  it  is  not  necessary  to  decide.     Such  does  not  appear 
by  the  return  to  have  been  the  judgment  in  this  case.* 

*  The  language  of  the  return  was  as  follows  : — 

"  Upon  this  statement  of  facts,  after  hearing  the  attorneys  of  the  respective 
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III.  The  question  chiefly  discussed,  however,  is  whether  the 
plaintiffs  had,  in  fact,  any  lien  to  foreclose ;  and  this  question 
in  its  application  to  the  present  case  divides  itself  into  two 
questions : 

1.  Whether  the   plaintiffs   had  any  lien  upon  which  they 
could  proceed   in  the  Marine  Court  for  a  foreclosure,  or  to 
compel  the  application  of  the  property  bound  thereby  to  its 
payment,  for  if  not,  then  that  court  had  no  jurisdiction  of  the 
subject  matter,  and  could  render  no  judgment  in  the  plaintiffs' 
favor. 

2.  Whether  upon  any  equitable  principles  the  plaintiffs  had 
a  lien,  as  vendors,  for  the  purchase  money,  which  gave  them 
priority   over    the   rights    acquired    by   Wright   &    Purdy, 
grantees,  under  the  deed  above  mentioned,  and  which  might 
have  been  enforced  in  a  court  having  general  equity  jurisdic- 
tion, and  on  a  complaint  framed  for  the  purpose  of  establish- 
ing such  an  equitable  lien. 

Although  this  latter  question  has  been  discussed  at  some 
length  by  the  counsel  for  respondent,  I  do  not  think  it  neces- 
sary to  the  determination  of  this  appeal.  The  action  here  is  a 
statutory  action,  and  though  equitable  in  its  nature,  it  is  founded 
solely  on  the  statute,  and  seeks  the  enforcement  of  rights 
given  by  statute.  Some  considerations  connected  with  this 
branch  of  the  inquiry  may,  however,  be  suggested  in  what 
follows. 

First,  then,  Did  the  plaintiffs  establish  a  lien  which  could 
be  foreclosed  in  the  Marine  Court?  I  feel  constrained  to 
answer  this  question  in  the  negative.  That  court  has  no  juris- 
diction to  enforce  equitable  liens.  It  has  no  equity  juris- 
diction except  such  as  this  very  statute  confers  upon  it. 
Actions  to  recover  or  enforce  claims  to  real  property,  or  a 
right  or  title  or  interest  therein,  legal  or  equitable,  must  be 
brought  in  other  courts.  The  statute  in  question  has  given 
the  Marine  Court  jurisdiction  in  specific  cases  under  that 
statute,  and  we  have  held  and  are  still  of  opinion  that  this 
clothed  that  court  with  all  the  jurisdiction  necessary  to  carry 

parties,  I  rendered  judgment  in  favor  of  the  plaintiffs,  and  against  the  defendants, 
Thomas  J.  Sloan  and  Samuel  Leggett,  and  against  the  defendants  Wright  &  Purdy, 
as  assignees  of  Sloan  &  Leggett,  for  the  said  sum  of  $62  87,  with  costs/' 
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the  provisions  of  this  statute  into  full  effect,  and  on  a  fore- 
closure of  the  lien  given  by  the  statute,  to  order  the  premises 
to  be  applied  to  the  satisfaction  of  the  lien.  But  the  plain- 
tiff, in  order  to  obtain  such  a  judgment  in  that  court,  must 
establish  a  lien  under  the  statute,  for  it  is  that  lien  and  that  only 
which  can  be  enforced  in  that  court.  All  that  counsel  have 
urged  in  regard  to  a  vendor's  lien  for  purchase-money,  or 
the  lien  of  a  material  man  upon  the  structure  into  which  his 
materials  have  entered,  founded  in  the  general  principles  of 
equity,  may  be  laid  out  of  view.  That  is  not  a  lien  of  which 
the  Marine  Court  can  take  jurisdiction  for  the  purpose  of 
enforcing  it.  The  question  is,  therefore,  had  the  plaintiffs  a 
lien  upon  the  premises  under  the  statute  ?  If  not,  the  action 
must  fail  altogether,  for  the  proceeding  being  a  statutory  pro- 
ceeding, is  based  on  an  alleged  lien.  That  is  the  very  founda- 
tion upon  which  the  plaintiffs  must  stand  in  court,  and  we 
have  repeatedly  held  that  if  no  lien  is  established,  there  can 
be  no  recovery  in  any  form  under  this  proceeding.  Having 
called  the  defendant  into  court  in  a  peculiar  mode  prescribed 
by  the  statute,  for  a  particular  purpose  only  applicable  to  a 
specified  claim,  if  the  lien  fails  Ihe  plaintiff  cannot  convert  his 
proceedings  into  an  ordinary  action  for  the  recovery  of  money 
upon  a  personal  contract  and  insist  upon  the  defendant's  per- 
sonal liability. 

We  have  so  often  expressed  our  views  of  the  essential  re- 
quisites of  the  statute  lien,  that  it  is  unnecessary  to  enlarge 
upon  them  here.  The  statute  gives  to  the  material  man  a  lien 
upon  filing  the  notice  with  the  county  clerk,  prescribed  in  section 
6  of  the  act.  It  is  then,  and  not  until  then,  the  lien  is  acquired. 
And  to  make  this  act  the  very  creation  of  the  lien  by  terms 
that  should  be  so  specific  that  no  doubt  could  exist  on  the 
subject,  the  effect  of  filing  such  notice  is  stated  to  be  that  the 
claimant  shall  have  a  lien  upon  the  right,  title,  and  interest, 
of  such  owner  existing  at  the  time  of  such  filing — as  if  the 
legislature  not  only  intended  that  the  statute  lien  should  not 
only  take  effect  from  that  time,  but  also  to  exclude  the  idea 
of  the  party's  "  having''  any  legal  or  equitable  lien  before 
such  tiling. 

Clearly  here  is  no  "  inchoate  lien"  given  by  the  statute,  to 
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operate  from  the  time  when  the  materials  are  furnished,  and 
unless  it  exists  by  force  of  the  statute,  and  may  be  enforced 
under  and  in  the  mode  pointed  out  by  the  statute,  then  this 
action  cannot  be  sustained  upon  the  ground  that  any  such 
"  inchoate  lien"  existed.  Indeed,  I  should  be  very  reluctant 
to  say,  that  in  any  case,  in  any  court  (where  no  fraud  is  alleged 
to  have  been  contrived  by  the  parties  to  prevent  a  lien, 
•which  might  become  the  ground  of  relief  in  equity,  under  a 
distinct  head  of  equity  jurisdiction),  when  a  statute  has  pre- 
scribed a  particular  mode  of  obtaining  a  lien  for  materials,  and 
how  it  shall  be  acquired,  and  from  what  time  it  shall  take  effect ; 
the  party  may,  upon  any  general  view  of  his  equities,  claim 
a  lien  from  an  earlier  moment,  and  upon  interests  which  the 
statute  has  not  declared  shall  be  bound  thereby.  If  it  was 
equitable  that  the  material  man  should  have  a  lien  upon  the 
building  into  which  his  materials  had  entered,  from  the  time 
he  parted  with  those  materials,  were  not  the  legislature  suffi- 
ciently conscious  of  this  equity  ?  They  were,  it  is  to  be  pre- 
sumed, fully  aware  of  all  the  considerations  which  have  led 
courts  of  equity  to  sustain  liens  for  purchase  money  and  the 
like,  and  it  would  have  been  quite  easy  to  say  that  such  liens 
shall  exist  from  the  time  the  materials  were  used,  had  they 
intended  any  such  result,  and  yet  they  fix  the  time  when  the 
lien  shall  take  effect  This,  to  my  mind,  excludes  any  claim 
to  what  counsel  call  an  inchoate  lien,  to  operate  at  any  earlier 
period.  And  as  before  remarked,  it  is  the  actual  lien,  the 
statute  lien,  the  commencement  of  which  is  fixed  by  statute, 
with  which  alone  we  have  anything  to  do  in  this  action. 

Besides,  I  apprehend  if  anything  in  the  nature  of  a  lien  is 
to  be  accorded  to  the  material  man,  upon  the  general  principles 
of  equity  as  recognized  in  the  cases  of  vendor  and  purchaser, 
ship-builders  and  mechanics  adding  labor  and  materials  to 
personal  property,  or  those  claiming  under  an  equitable 
charge  upon  an  estate,  such  as  are  cited  by  the  respondent's 
counsel,  that  lien  would  be  confined  to  the  building  itself  into 
which  the  materials  have  entered.  The  lot  of  ground  would 
not,  as  it  is  under  the  statute,  be  bound  thereby. 

But  to  return,  in  order  to  the  acquisition  of  the  statute  lien, 
the  statute  itself  must  be  strictly  pursued,  and  there  is  in 
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this  no  inequity.  The  plaintiff  claims  the  benefit  of  a  right  not 
existing  at  the  common  law.  He  claims  the  benefit  of  a  sum- 
mary proceeding  for  the  enforcement  of  that  right.  He  has 
his  own  option  at  any  time  within  six  months  to  secure  him- 
self by  filing  his  notice.  If  he  allows  the  time  to  pass  until 
the  owner  has  sold  the  property  he  cannot  complain,  he  still 
has  his  action  for  the  debt.  He  only  fails,  by  his  own  delay, 
to  secure  the  benefits  of  the  statute. 

"When  fraudulent  transfers  are  made  to  cheat  contractors  or 
material  men,  as  intimated  by  counsel,  there  will  be  time  to 
consider  their  effect  in  an  action  in  the  appropriate  court,  and 
in  a  proper  action  to  set  aside  the  fraudulent  conveyance  so 
far  as  it  operates  to  defeat  the  lien. 

Under  these  views,  how  stands  the  present  case  ?  On  the 
eleventh  day  of  January,  1855,  the  plaintiffs  filed  their  notice. 
If  the  contracting  owner  had  then  any  right,  title,  or  interest 
in  the  building  and  lot  whereon  the  same  was  erected,  the 
plaintiffs  acquired  a  lien  thereon  upon  that  filing ;  assuming, 
of  course,  for  the  purpose  of  that  remark,  that  one  who 
attaches  lightning  rods  to  a  building,  is  one  "  who  performs 
work  and  labor,  or  furnishes  materials  in  building  the  house 
or  other  building,  &c.,"  within  the  meaning  of  the  statute,  a  ques- 
tion not  raised  by  the  counsel  on  this  appeal.*  (McDermott  v. 
Palmer,  4  Sdd.,  383). 

Before  that  day  the  contracting  owners  had  conveyed  the 

*  This  question  was  not  discussed,  for  the  reason  that  the  counsel  on  both  sides 
considered  that  the  rods  in  question,  being  fastened  to  the  building  by  iron  spikes. 
&c.,  were  clearly  embraced  within  the  term  "  appurtenances"  in  the  act  of  1844, 
repeated  in  the  act  of  1851,  under  which  this  action  was  brought.  That  act  allows 
a  lien  for  labor  and  materials  furnished  in  "building,  altering,  or  repairing  any 
house  or  other  building,  or  appurtenances  to  any  house  or  other  building,  in  the 
city  and  county  of  New  York."  (Laws  of  1844,  339— ch.  220,  $  1 ;  Laws  of  1851, 
953— ch.  513,  $  1 ;  2  Rev.  Slots  4  Ed.  747,  $  82).  The  case  of  McDermott  v.  Palmer 
above  referred  to,  was  a  proceeding  instituted  under  the  act  of  1830,  (which  allowed 
a  lien  only  for  work  done  towards  the  erection,  construction,  or  finishing  of  buildings), 
to  foreclose  a  lien  claimed  for  work  done  in  flagging  the  side-walks,  yards,  and  areas 
of  certain  houses.  The  Court  of  Appeals  held  that  the  plaintiff  having  chosen  to 
proceed  under  the  act  of  1830,  could  not  establish  a  lien,  the  flagging  of  side- 
walks, &c.,  not  being  a  part  of  the  construction,  &c.,  of  the  building.  But  they 
intimated  (p.  387),  that  had  the  plaintiff  proceeded  under  the  act  of  1844,  he  might 
have  been  entitled  to  a  lien,  on  the  ground  that  the  side-walks,  &c.,  were  appur- 
tenances to  the  building. 
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property  to  third  persons  in  trust  for  creditors.  Their  title 
was  gone.  There  was  nothing  in  them  to  which  the  lien  could 
attach.  The  return  does  not  show  that  there  was  in  them 
even  the  hope  of  a  surplus  of  proceeds  after  paying  creditors, 
or  that  the  conveyance  was  not  absolute  in  all  respects  as  to 
them,  or  even  that  the  conveyance,  although  in  trust,  was  not 
upon  valuable  consideration,  though  in  trust  for  creditors,  as 
beneficiaries  under  the  conveyance.  Had  it  appeared  that 
there  was  a  reservation  in  the  deed  under  which  the  grantors 
had  a  remaining  equitable  interest  which  could  be  bound  by 
the  statute,  possibly  it  might  be  secured  in  this  mode,  but  even 
that  is  questionable  when  the  whole  legal  title  is  gone.  And 
if,  as  seems  to  be  assumed  in  the  argument,  the  plaintiffs  are 
themselves  provided  for  as  creditors  in  the  deed  itself,  then  they 
will  obtain  satisfaction,  if  the  property  is  adequate,  and  as  to 
them  there  can  be  no  such  residuary  interest  until  their  whole 
claim  is  paid. 

I  incline  to  the  opinion  that  the  terms  right,  title  and 
interest  in  the  statute  are  to  be  taken,  in  construing  the  statute, 
to  mean  legal  right,  title  and  interest,  and  not  a  mere  equity. 
But  it  is  not  necessary  to  pass  upon  that  question,  for  it  can- 
not avail  any  thing  to  the  plaintiffs  in  this  cause. 

My  conclusion  is,  therefore,  under  this  branch  of  the 
inquiry,  that  the  plaintiffs  acquired  no  lien  under  the  statute. 
They  delayed  too  long  the  filing  of  their  notice.  The  fact, 
that  the  deed  was  not  recorded  until  two  hours  afterwards, 
does  not  alter  the  case.  The  plaintiffs  acquired  no  lien  while 
the  owners  had  any  right,  title,  or  interest.  That  had  passed 
to  the  grantors,  and  passed  effectually  whether  the  deed  was 
recorded  or  not.  Had  the  foreclosure  been  instituted  against 
the  owners,  a  judgment  been  had,  and  a  sale  been  made  to  a 
~bona  fide  purchaser  under  the  judgment  who  paid  his  money 
and  received  his  deed,  then  the  recording  acts  would  have 
been  material,  and  such  a  purchaser  without  notice  would,  I 
think,  have  held  title  against  these  grantees,  if  his  title  was 
acquired  before  their  deed  was  recorded.  But  here  no  such 
question  arises ;  and  as  between  these  parties,  the  deed  was 
effectual  to  pass  the  owner's  right,  title,  and  interest  whether 
recorded  or  not. 
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II.  Much  that  I  have  above  said,  bears  upon  the  inquiry, 
whether  the  proceeding  might  be  sustained  upon  the  facts 
before  us  as  an  equitable  lien  either  apart  from  the  statute  or 
considered  as  an  incident  to  the  statute  in  a  court  of  general 
equity  j  urisdiction  ? 

We  are  referred  to  cases  in  which  an  artisan  has  a  lien  upon 
a  specific  chattel  entrusted  to  him  for  repairs,  or  upon  a 
chattel  manufactured  by  himself,  and  other  like  cases,  in 
which  a  lien  upon  personal  property  exists,  so  long  as  the 
mechanic  retains  the  possession  of  the  chattel  itself,  and  no 
longer ;  and  to  cases  in  which  the  vendee  of  real  estate  is 
treated,  to  the  extent  of  the  unpaid  purchase  money,  as  trustee 
for  the  vendor,  and  the  land  charged  with  the  payment ;  and 
although  there  may  be  found  cases  in  which  a  court  of  equity 
in  marshalling  assetts  has  recognized  the  builder  of  a  house 
for  a  bankrupt  as  having  a  higher  equity,  and  therefore,  en- 
titled to  a  preference  over  creditors  at  large,  I  apprehend  that 
no  case  can  be  found  in  which,  upon  the  mere  fact  that  they 
had  contributed  labor  or  furnished  materials  towards  a  build- 
ing, a  court  of  equity  have  admitted  the  laborers  and  various 
contributors  to  the  erection  to  a  lien  thereon,  and  on  the  lot 
whereupon  it  stands,  for  the  payment  of  the  respective  sums 
due  to  them.  If  there  be  such  cases,  they  proceed  upon  the 
ground  of  the  insolvency  of  the  owner,  or  fraud,  or  other 
ground  for  equitable  interposition  which  is  not  the  frame  or 
ground  of  the  present  proceeding. 

Besides,  if  the  plaintiff  relies  upon  a  lien  of  this  nature, 
there  is  no  warrant  whatever  for  extending  it  beyond  the 
very  article  which  he  furnished,  so  long  as  that  remains  entire, 
and  capable  of  distinct  identification  and  separation.  Even  if 
the  statute  brings  the  plaintiff  within  its  purview,  his  equities,  if 
any,  apart  from  the  statute,  would  be  satisfied  by  giving  him  a 
lien  upon  the  fixture  he  has  attached  to  the  building.  I  appre- 
hend, however,  as  before  suggested,  that  those  who  attach  the 
various  fixtures  to  a  house  designed  for  use  in  connection  there- 
with, such  as  lightning  rods,  ranges,  and  the  like,  have  in  the  ab- 
sence of  fraud  no  such  lien  unless  it  be  found  in  the  statute  itself. 

But  without  pursuing  the  inquiry,  when  or  how  far  courts 
of  equity  will,  upon  grounds  of  peculiar  equity  cognizance,  re. 
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cognize  and  enforce  the  lien  of  mechanics,  I  am  clear  that  no 
such  ground  will  avail  to  sustain  a  purely  statutory  proceeding 
founded  alone  on  the  lien  given  by  the  statute  itself. 

I  cannot  admit  the  force  of  the  suggestion  that  the  credit  is 
given  upon  the  faith  of  the  contemplated  lien  in  such  a  sense 
as  to  give  to  the  plaintiffs  any  higher  equity.  If  he  contem- 
plated the  lien  when  he  delivered  or  furnished  his  work  and 
materials,  he  contemplated  taking  the  proper  steps  to  acquire 
it,  and  within  the  proper  time,  and  without  such  delay  as 
might  prevent  his  acquiring  it  at  all ;  i.  e.  he  contemplated  just 
such  a  condition  of  things  and  just  such  a  lien  as  the  statute 
provides  for,  and  no  other. 

In  my  opinion,  the  judgment  must  be  reversed.  It  might 
perhaps  have  been  enough  to  say  that  if  the  plaintiffs  claim  a 
lien  under  the  statute,  they  have  failed  to  gain  a  lien  accord- 
ing to  its  provisions ;  and  if  they  claim  a  lien  upon  equitable 
grounds  existing  independently  of  the  statute,  (if  any  such 
exist),  they  have  not  selected  the  court  nor  the  mode  of  pro- 
ceeding in  which  such  a  claim  can  be  enforced. 

Judgment  reversed. 


JACKSON  a.  SLOAN. 

New  York  Common  Pleas  /  Special  Term,  July,  1855. 
MECHANICS'  LIEN". — EFFECT   OF  ASSIGNMENT  OF  THE  PREMISES. 

Where  the  owner  of  a  building  in  the  City  of  New  York  conveys  it,  with  the  lot,  to 
trustees  for  the  benefit  of  creditors,  material  men,  laborers  and  contractors,  do 
not,  by  afterwards  filing  notices  under  the  Mechanics'  Lien  Law,  acquire  a  lien 
upon  the  premises,  such  that  it  can  be  enforced  by  proceedings  under  that  statute, 
although  the  proceedings  are  conducted  in  a  court  having  general  equity  juris- 
diction. 

Demurrer  to  complaint. 

This  was  a  proceeding  to  foreclose  a  lien.  The  facts  in  this 
case  were  the  same  as  in  that  of  Quimby  a.  Sloan,  Ante,  93, 
except  that  in  this  case  the  notice  of  lien  was  not  filed  until 
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after  the  recording  of  the  assignment.  The  complaint  set 
forth  the  assignment,  averring  that  it  was  made  subject  to  the 
plaintiffs'  rights  under  the  act.  The  action  was  brought  in  the 
Common  Pleas. 

Shepard  &  Parsons,  for  defendants. 

WOODRUFF,  J. — The  views  expressed  in  the  case  of  Quimbj 
vs.  The  same  parties, — on  appeal  from  the  Marine  Court 
decided  at  the  July  General  Term, — may  be  taken  as  my 
opinion  upon  the  demurrer  in  this  cause.  There  were  some 
considerations  in  that  case  peculiar  to  a  proceeding  in  the 
Marine  Court,  but  the  opinion  there  given  regarding  this  pro- 
ceeding as  a  statute  proceeding,  is  conclusive  of  this  case,  though 
brought  in  another  tribunal  of  more  extensive  jurisdiction. 

Precisely  what  the  plaintiffs  mean  by  their  averment,  that 
the  conveyance  referred  to  in  the  complaint  was  "  subject  to 
the  plaintiffs'  rights  under  the  act,"  <fcc.,  I  do  not  understand. 
If  it  was  meant  that  a  lien  was  specifically  reserved  to  these 
plaintiffs  by  the  instrument  itself,  then  it  is  not  stated  intelli- 
gibly enough  to  enable  me  to  see  that  the  averment  is  descrip- 
tive of  the  instrument,  or  that  the  instrument  operated  to  give 
the  plaintiffs  a  lien,  if  they  have  no  lien  independent  of  the 
instrument.  If  it  was  meant  that  the  legal  operation  of  the 
conveyance  was  to  leave  the  property  still  liable  to  be  affected 
by  a  lien  to  be  thereafter  created,  or  in  other  words,  if  it  was 
meant  to  say,  as  matter  of  law,  that  notwithstanding  the  con- 
veyance, the  filing  of  the  subsequent  notice  operated  to  give 
a  lien,  then  the  decision  to  the  contrary  above  referred  to 
must  dispose  of  this  demurrer,  and  judgment  thereon  must  be 
ordered  for  the  defendants,  with  costs;  as  I  do  not  see  that  any 
amendment  can  avail  to  enable  the  plaintiff  to  sustain  his 
action. 
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CANNON  a.  VAN  WAGNER. 

New  York  Common  Pleas  ;  General  Term,  July,  1855. 
MECHANICS'  LIEN. — COMPETENCY  OF  CONTRACTOR. 

In  an  action  brought  by  a  material  man  to  foreclose  a  lien  claimed  under  the  "  Act 
for  the  better  security  of  mechanics,  &c.,"  the  contractor,  although  a  party 
defendant,  is  a  competent  witness  for  the  plaintiff.  His  interest  is  balanced. 

Whether  a  party  to  an  action  can  examine  as  a  witness  on  his  own  behalf  one  of 
the  adverse  parties  who  is  interested  in  favor  of  the  party  calling  him;  (under 
$$  390,  398,  and  399)—  Query. 

Appeal  from  a  j  udgment  of  a  district  court. 

This  was  a  proceeding  commenced  in  the  Sixth  District 
Court  of  the  City  of  New  York,  for  the  foreclosure  of  a 
mechanic's  lien.  The  plaintiffs,  constituting  the  firm  of 
P.  Cannon  &  Co.,  claimed  a  lien  against  the  defendants, 
Wagner,  as  owner,  and  Howe,  as  contractor,  for  building 
materials  furnished. 

Upon  the  trial  the  plaintiffs  called  the  defendant  Rowe,  the 
contractor,  as  a  witness.  The  counsel  of  defendants  objected 
to  his  competency,  on  the  ground  that  he  was  an  interested 
party  ;  but  the  objection  was  overruled.  Judgment  having 
been  rendered  for  the  plaintiffs,  the  defendant,  Van  Wagner, 
appealed. 

The  grounds  of  appeal  were, — 1.  That  the  evidence  before 
the  justice  was  not  sufficient  to  support  his  finding. — 2.  That 
the  justice  erred  in  admitting  the  testimony  of  Rowe. 

B.  H.  Shannon,  for  appellant. 
F.  A.  Paddock,  for  respondents. 

WOODRUFF,  J. — The  grounds  stated  in  the  notice  of  appeal, 
relate  chiefly  to  alleged  errors  in  fact,  in  the  finding  of  the 
justice.  We  have  so  often  held,  that  where  the  evidence  is 
conflicting,  we  do  not  interfere  with  the  finding  below,  even 
if  we  think  that  upon  tho  same  evidence  we  might  not  have 


NEW-YOKE.  10T 


Cannon  a.  Van  Wagner. 


come  to  the  same  conclusions,  that  it  seems  wholly  un- 
necessary to  repeat  the  proposition. 

Taking  into  view  the  testimony  of  the  co-defendant,  Howe, 
there  was  some  evidence  in  support  of  every  fact  neces- 
sary to  support  the  plaintiff's  case.  He  testifies  to  his  con- 
tract with  the  owner, — that  he  performed  the  work  in  con- 
formity with  that  contract,  until  he  was  stopped  by  the 
owner, — that  he  bought  materials  *'  for  the  job  "  from  the 
plaintiff, — and  that  the  plaintiff's  bill  is  the  bill  of  the  materials 
he  bought,  to  add  to  and  repair  the  defendant's  house, — and 
that  the  defendant  owed  him  (the  contractor)  $35.  The  copy 
notice  of  lien  produced  and  received  in  evidence  without 
objection,  purports  to  have  been  filed  on  the  llth  of  January, 
1855.  This  was  primd  facie  sufficient.  It  is  true  that  there 
is  counter  evidence,  and  a  receipt  purporting  to  be  in  full  is 
produced,  but  the  witness  explains  that,  in  consistency  with  his 
other  evidence,  and  we  cannot  say  that  the  finding  of  the 
court  below  is  without  evidence,  or  so  far  against  the  weight 
of  the  testimony,  that  we  can  reverse  upon  that  ground. 

The  only  other  question  is,  whether  in  an  action  to  foreclose 
a  lien  claimed  by  a  material  man,  the  contractor,  being  a 
party  defendant,  is  a  competent  witness  for  the  plaintiff  ? 

It  is  claimed  that  he  is  disqualified,  because  he  is  both  a 
party  to  the  suit  and  interested  in  the  event ;  that  although 
an  interest  in  the  event  does  not  alone  disqualify,  under 
section  398  of  the  Code,  yet  that  that  section  does  not  apply  to 
a  party  to  the  action,  and  that  although  a  party  to  an  action 
may,  under  section  390,  examine  any  one  of  several  adverse 
parties  as  a  witness,  yet,  that  this  section  is  also  restrained  by 
section  399,  so  that  such  adverse  party  "being  interested  in  the 
plaintiff's  favor,  cannot  be  permitted  to  testify  for  him.  That 
is  to  say,  no  party  to  the  action  who  is  interested  to  effect  a 
recovery,  can  be  examined  by  the  plaintiff,  although  he  may 
be  a  defendant,  and  so  be  within  the  terms  adverse  party,  in 
section  390.  That  the  disqualification  implied  in  section  399, 
applies  as  well  to  the  adverse  party  as  to  the  party  offering 
himself  as  a  witness  in  his  own  behalf,  and  that  therefore,  a 
plaintiff  cannot  call  as  a  witness  a  defendant  who  has  an 
interest  in  the  plaintiff 's  favor.  This  view  of  the  construction 
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of  the  sections  of  the  Code  referred  to,  has  been  held  in  several 
cases.  (See  Hallenbeck  v.  Van  Valkenburg,  1  Code,  R.  N. 
/&,  33.  Combs  v.  Bateman,  10  Barb.  574.  Holman  v.  Dord, 
12  Barl.,  336.  Fitch  v.  Bates,  11  Barl.  473). 

But  without  expressing  an  opinion  upon  this  point,  it  must 
suffice  to  say,  that  in  my  judgment,  the  witness  here  had  no 
disqualifying  interest  as  a  party  or  otherwise.  He  was  the 
contractor  for  the  repairs  and  alterations  of  the  building,  and 
was,  of  course,  bound  to  the  defendant  for  the  performance  of 
the  work,  and  bound  to  pay  for  all  the  materials  he  used,  and 
if  he  did  not  do  so,  and  the  defendant  sustained  loss,  or  was 
compelled  to  pay  money  by  reason  of  his  default,  he  was  liable 
to  the  defendant  to  make  him  full  indemnity. 

How  then  was  he  interested  ?  He  owed  the  plaintiff  the 
debt.  If  the  plaintiff  recovered,  then  his  debt  to  the  plaintiff 
was  paid,  and  his  claim  against  the  defendant  was  reduced  to 
a  corresponding  extent.  So  that  upon  the  question,  whether 
he  himself  owed  the  plaintiff  anything,  he  was  testifying 
against  his  interest.  He  was  taking  his  own  money  from  his 
co-defendant's  hands,  and  for  ever  depriving  himself  of  its 
enjoyment  by  giving  it  to  the  plaintiff,  from  whom  he  can 
never  reclaim  it. 

And  upon  the  question,  whether  the  co-defendant  (the  owner) 
was  indebted  to  himself  (the  witness),  his  interest  was  balanced, 
for  being  bound  to  indemnify  the  owner  against  such  claims, 
it  is  as  much  for  his  interest  to  protect  the  owner  as  to  secure  the 
debt  due  the  plaintiff.  For  if  the  owner  should  be  compelled 
to  pay  money  to  the  claimant,  he  could  recover  full  indemnity 
from  the  contractor.  In  other  words,  if  the  money  is  due 
from  the  owner  to  the  contractor,  then  the  interest  of  the 
contractor  is  balanced,  because  the  effect  of  a  recovery  is 
to  take  his  own  money  and  pay  his  own  debt,  and  every 
dollar  recovered  is  a  proper  charge  against  the  witness,  and 
reduces  the  owner's  liability  to  him.  If  no  money  is  due  from 
the  owner  to  the  contractor,  then  his  interest  is  balanced, 
because,  although  the  effect  of  a  recovery  is  to  pay  his  in- 
debtedness to  the  plaintiff,  it  nevertheless  creates  a  correspond- 
ing liability  to  the  owner  against  himself,  and  in  an  action 
by  the  owner  against  him  to  recover  indemnity,  or  in  an 


NEW-YORK.  109 


Teaz  a.  Chrystie. 


action  between  them  to  settle  their  accounts  under  the  contract, 
the  judgment  recovered  by  the  claimant  in  this  suit,  although  it 
would  be  evidence  in  the  owner's  favor  of  the  amount  he  had 
been  compelled  to  pay,  to  satisfy  liens  arising  from  the  con- 
tractor's default  in  paying  his  own  debt,  would  not  be  evi- 
dence in  the  contractor's  (the  witness's)  favor  to  prove  that 
when  it  was  rendered  anything  was  due  from  such  owner. 

I  think,  therefore,  that  the  interest  of  the  contractor  is  so 
balanced,  that  he  is  a  competent  witness  for  the  plaintiff. 

The  judgment  must,  therefore,  be  affirmed. 


TEAZ  a.  CHRYSTIE. 

New  York  Common  Pleas,  General  Term,  July,  1855. 
MECHANICS'  LIEN. — EVIDENCE. 

In  a  proceeding  by  a  material  man  to  enforce  a  lien  under  the  "  Act  for  the  better 
security  of  Mechanics,"  &c.,  it  appeared  that  the  claimant  had  received  the  note 
of  the  contractor  for  the  amount  of  his  claim,  and  had  passed  the  note  away, 
receiving  from  the  endorsee  the  amount  thereof,  and  such  endorsee  had  recovered 
a  judgment  thereon  against  the  contractor,  which  judgment  remained  in  full  force 
and  unsatisfied. 

Held,  1.  That  the  claimant  could  not  recover  without  showing  that  he  had,  by  pay- 
ment to  the  endorsee,  or  otherwise,  become  re-invested  with  the  title  to  the  debt. 
2.  That  the  mere  production  of  the  note  on  the  trial  was  not  sufficient.  The  plain- 
tiff must  produce  proof  which  furnishes  an  assurance  to  the  contractor  that  pay- 
ment to  the  claimant  in  satisfaction  of  the  lien,  would  be  a  protection  to  him 
against  the  apparent  title  of  the  judgment  creditor  to  collect  the  same  debt  by 
means  of  the  judgment. 

Although  the  note  of  a  debtor  is  not  payment  of  his  debt,  the  acceptance  and 
transfer  of  such  note  by  the  creditor  suspends  his  remedy  for  the  debt  until  the 
title  of  the  creditor  is  re-invested  ;  and  where  the  endorsee  has  recovered  a  judg- 
ment against  the  debtor  thereon,  the  mere  production  of  the  note  itself  to  be  can- 
celled on  the  trial,  without  proof  that  the  plaintiff  has  paid  it,  or  obtained  the 
control  of  the  judgment  or  the  judgment  debt,  is  not  sufficient  to  entitle  the 
original  creditor  to  recover  for  the  consideration  on  which  the  note  was  given. 

Appeal  from  the  Marine  Court. 

This  action  was  brought  by  Teaz  against  David  Chrystie  and 
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the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York.  Upon  the  trial  below,  the  following  facts  appeared : 
That  the  defendant,  Chrystie,  had  a  contract  dated  20th  Sep- 
tember, 1853,  with  the  defendants,  the  Mayor,  Aldermen, 
and  Commonalty  of  the  city  of  New  York,  to  do  the  mason- 
work  in  building  a  station  house  in  the  Sixth  "Ward,  for  which 
a  stipulated  sum  was  to  be  paid  in  instalments.  That  Chrystie 
employed  the  plaintiff  (verbally)  to  do  the  blue  stone  work  on 
said  building,  and  furnish  the  materials  therefor.  That  the 
plaintiff  did  the  work  and  furnished  the  materials,  (conform- 
ably to  the  contract  between  Chrystie  and  the  Mayor,  &c.) 
They  amounted  in  value  to  $490.  The  work  was  completed 
about  the  1st  September,  1854. 

That  on  the  1st  July,  1854,  Chrystie  paid  to  the  plaintiff  his 
promissory  note  on  account  of  the  work,  for  $420  payable  in 
ninety  days  from  date,  and  that  on  the  20th  of  September 
following,  Chrystie  paid  plaintiff  another  note  for  $200,  payable 
in  two  months  from  date,  in  which  last-mentioned  note  the 
balance  of  the  $490  due  plaintiff  was  included. 

That  the  plaintiff  endorsed  and  paid  away  the  notes  to  third 
parties,  that  the  notes  were  both  protested,  and  were  never 
paid  by  Chrystie,  and  that  the  parties  holding  them  recovered 
judgment  therefor  against  Chrystie,  upon  which  executions 
were  issued  and  returned  unsatisfied,  and  that  the  judgments 
at  the  time  of  the  trial  remained  unsatisfied  of  record  against 
Chrystie. 

That  subsequently  Chrystie  completed  his  contract  with  the 
defendants,  the  Mayor,  &c.,  and  that  on  the  5th  day  of 
January,  1855,  the  plaintiff  filed  a  notice  of  lien  with  the 
clerk  of  the  city  and  county  of  New  York,  claiming  the 
said  sum  of  $490 ;  that  on  that  day  there  was  about  $1400 
due  to  the  defendant  Chrystie  by  the  said  defendants,  the 
Mayor,  &c.,  of  New  York,  and  that  subsequent  thereto,  and 
before  the  commencement  of  this  action,  the  defendants,  the 
Mayor,  &c.,  paid  over  the  same  to  the  assignees  of  the  de- 
fendant Chrystie. 

The  plaintiff  upon  the  trial  produced  the  notes  made  by 
Chrystie,  and  offered  to  file  them,  and  have  them  cancelled. 
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But  the  justice  rendered  judgment  for  the  defendants,  from 
which  the  plaintiff  appealed. 

William  R.  Stafford,  for  appellant. 

A.  R.  Lawrence,  Jr.,  for  respondents,  the  Mayor,  &c.,  of 
New  York. 

Wm.  McDermott,  for  respondent  Chrystie. 

WOODRUFF,  J. — In  this  case,  the  plaintiff  furnished  work  and 
materials  in  pursuance  of  an  agreement  with  the  contractor, 
and  in  conformity  with  a  contract  between  the  owner  and 
contractor  for  the  erection  of  a  building.  During  the  progress 
of  the  work,  and  after  its  completion,  the  plaintiff  received  the 
contractor's  promissory  notes  for  the  full  amount  of  the  work, 
which  notes  he  endorsed  over  to  third  parties,  who  paid  him 
the  amount  thereof,  and^who  brought  suits  thereon,  and 
recovered  judgments  against  the  contractor,  which  remain 
unsatisfied,  executions  having  been  returned. 

After  the  protest  of  the  notes,  the  plaintiff  filed  a  notice  to 
create  a  lien,  which  lien  he  now  seeks  to  foreclose  in  his  own 
name,  and  he  produces  the  notes  in  court  to  be  cancelled. 

By  what  means  he  became  possessed  of  the  notes,  it  does 
not  appear;  whether  he  has  paid  the  judgments  recovered 
against  the  contractor,  does  not  appear.  No  proofs  in  the  case 
show  that  he  is  the  owner  of  the  claim,  except  the  mere  fact 
that  he  produces  the  notes. 

The  result  is,  that  for  aught  that  appeared  on  the  trial,  if 
this  lien  should  be  enforced,  and  the  money  claimed  be  paid 
to  the  plaintiff,  the  defendant  (Chrystie),  will  still  remain  bound 
by  the  judgments  rendered  against  him,  and  the  third  persons, 
not  parties  to  this  suit,  who  are,  by  the  record,  owners  of  the 
claim,  and  entitled  to  the  very  moneys  sought  to  be  recovered, 
may  yet  enforce  their  judgments  against  the  contractor.  Un- 
der these  circumstances,  I  think  the  court  below  were  right  in 
dismissing  the  suit. 

It  is  questionable,  whether  a  payee  can  recover  of  the 
maker  of  a  note,  when  it  appears  in  evidence  that  he  has 
endorsed  the  note  to  a  third  party,  who  has  recovered  judg- 
ment against  the  maker  thereon,  without  showing  that  he  has 
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himself  paid  the.  note  to  such  third  person  in  satisfaction  of 
his  endorsement,  or  at  least  has  received  a  re-transfer  thereof, 
•with  intent,  to  vest  in  him  the  demand.  (See  Mendy  v. 
Carreroon,  1  Ld.  Raym.,  742). 

The  endorsement  of  a  note  is  regarded  as  equivalent  to 
drawing  a  bill  on  the  maker  to  the  order  of  such  third  person, 
the  endorsee.  (See  such  a  case  in  Parliament ;  Parminter  v. 
Symons.,  4  Bro.  P.  C.,  604  ;  Lowrene  v.  Lawbray,  10  Mod.,  36). 

The  present  is  like  an  action  for  the  consideration  of  a  note, 
and  laying  out  of  view  for  the  present  the  peculiar  form  of 
the  proceeding,  let  us  suppose,  for  the  purpose  of  testing  the 
plaintiff's  title  to  recover,  that  he  had  brought  his  action  in 
the  common  form  against  the  contractor  for  the  work  and 
materials. 

The  case  would  stand  thus :  the  plaintiff  furnished  to  the 
contractor  work  and  materials,  an4  received  therefor  such 
contractor's  negotiable  note.  By  this,  it  is  true,  the  debt  is 
not  paid,  the  only  effect  is  to  suspend  the  right  of  action  until 
the  note  comes  to  maturity.  But  the  plaintiff  transfers  the 
note  to  a  third  person  ;  by  that  transfer,  he  loses  his  right  of 
action  ;  the  title  is  now  vested  in  the  third  person,  who,  alone, 
while  all  things  remain  in  that  condition,  is  entitled  to  the 
money  due.  Upon  that  title,  such  third  person  recovers  a 
judgment  against  the  contractor;  by  that  judgment,  the  right 
of  action  before  vested  in  such  third  person,  is  merged,  and 
that  right  of  action  cannot  be  transferred  to  the  plaintiff  by 
delivery  of  the  note.  It  is  true,  that  if  the  plaintiff  pays  the 
debt  to  such  third  person,  and  takes  up  the  note  in  discharge 
of  his  own  liability  as  endorser,  he  has  his  resort  to  the  maker 
for  the  original  consideration,  or  for  money  paid  to  his  use, 
and  he  may,  perhaps,  proceed  on  the  note  itself;  but  he  must, 
before  he  can  avoid  the  legal  effect  of  his  own  transfer  of  the 
right  of  action,  and  the  recovery  of  a  judgment  by  a  third 
person  thereon,  show  that  he  has  become  re-invested  with  a 
title  to  the  unpaid  debt,  in  such  a  manner,  that  if  the  maker 
of  the  note  pay  him  the  money,  it  will  operate  to  discharge 
him  from  a  liability  to  pay  the  same  amount  again  upon  such 
judgment.  The  possession  and  production  of  the  note  does 
not  prove  this,  for  the  possession  of  the  note  ceased  to  be  ma- 
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terial  to  the  third  person  for  the  purpose  of  enforcing  his  claim 
against  the  maker  the  moment  he  recovered  judgment  thereon, 
and,  therefore,  no  presumption  that  the  plaintiff  had  paid  the 
amount  to  such  third  person  in  discharge  of  the  maker's  lia- 
bility, arises  from  the  fact,  that  the  plaintiff  afterwards  obtained 
the  possession  of  the  note. 

The  maker  of  a  negotiable  instrument  is  entitled  to  protec- 
tion, and  will  be  protected  against  a  liability  to  pay  the  debt 
to  more  than  one  person.  And,  although  it  is  true  that  it  is 
ordinarily  sufficient  in  an  action  on  a  note  that  is  endorsed  in 
blank,  for  the  holder  to  produce  the  note  on  the  trial,  and  that 
it  is  deemed  prima  facie  evidence  of  title,  notwithstanding 
there  appear  thereon  endorsements  to  other  parties  indicating 
that  it  had  been  transferred,  and  such  holder  is  permitted  to 
strike  out  such  subsequent  endorsements,  and  rely  on  his  pos- 
session as  evidence  of  title, — yet,  this  is  upon  the  ground,  that 
as  the  previous  endorsements  are  adapted  to  give  him  title,  and 
as  the  subsequent  endorsees  cannot  recover  on  the  note  with- 
out producing  it,  the  inference  is  legitimate,  that  such  sub- 
sequent endorsees,  when  they  parted  with  the  possession, 
authorized*  him  to  strike  out  such  subsequent  endorsements, 
and  parted  with  the  title ;  as  they  could  not  recover  without 
the  possession, — so  their  restoring  to  him  the  possession  is  pre- 
sumptive evidence  that  they  restore  to  him  the  title. 

But  if  either  of  such  subsequent  endorsees  has  recovered 
judgment  against  the  maker  thereon,  the  reason  ceases.  Mere 
possession  of  the  note  no  longer  indicates  that  the  party  pro- 
ducing it  is  invested  with  a  title  to  the  judgment  or  the 
judgment  debt,  or  that  payment  of  the  note  to  him  will 
satisfy  such  judgment.  Something  more  is  necessary  ;  and 
until  the  plaintiff  in  such  case  can  give,  and  does  give,  proof 
which  furnishes  to  the  maker  a  full  assurance,  that  if  he  pay 
the  note  to  the  plaintiff,  he  cannot  be  required  also  to  pay 
such  judgment,  the  plaintiff  can  neither  recover  for  the  con- 
sideration of  the  note,  nor  upon  any  other  ground. 

Again,  it  is  settled,  that  when  the  plaintiff  sues  for  goods 
sold  or  money  lent,  and  it  appears  by  way  of  defence  that  he 
has  taken  the  defendant's  negotiable  note  therefor,  he  must 
produce  such  note  on  the  trial  to  be  cancelled  or  returned  to 
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the  defendant,  or  he  cannot  recover  for  the  consideration 
thereof,  and  if  he  do  produce  and  cancel  the  note,  he  may 
recover.  This  is  precisely  what  was  attempted  in  the  present 
case.  Upon  what  principle  does  this  rule  proceed  ?  Obviously 
upon  the  principle  above  suggested — that,  although  the  giving 
one's  own  note  is  not  payment  of  a  debt,  yet  it  is  a  suspension 
of  the  right  to  recover  for  the  debt,  so  long  as  such  nego- 
tiable note  is  outstanding,  and  until  the  plaintiff,  who  claims 
remission  to  his  original  claim,  also  restores  the  defendant  to  a 
condition  of  immunity  from  prosecution  on  such  note  by  pro- 
ducing it  to  be  cancelled  or  returned  to  the  defendant.  But 
such  production,  after  it  appeal's  that  it  has  been  before  trans- 
ferred to  a  third  person,  and  judgment  recovered  thereon, 
furnishes  no  such  immunity.  And  that  this  is  so,  appears  by 
answering  another  inquiry.  Suppose,  on  such  trial,  the  note 
is  restored  to  the  defendant,  and  afterwards  an  action  is  brought 
upon  the  outstanding  judgment  so  recovered  by  the  third  per- 
son, would  the  production  of  the  original  note  in  the  hands  of 
the  defendant  be  sufficient  to  defeat  such  action  ?  Would 
such  production  be  sufficient  evidence  that  the  judgment  is 
satisfied  ?  Plainly  not,  and  for  the  reason  that  the  note  being 
merged  in  the  higher  security,  is  as  between  those  parties 
mere  waste  paper,  of  no  value  to  the  judgment  creditor,  and 
therefore  its  loss,  or  his  suffering  it  to  go  out  of  his  possession, 
does  not  of  itself  alone  show  that  his  judgment  is  paid. 

These  views  are  not  only  consistent  with  the  decision  of 
this  court  in  Gridley  v.  Rowland,  (1  E.  D.  Smith's  C.  P.  /?., 
670,  and  Miller  v.  Moore,  /&.,  740),  but  may  be  regarded  as  in 
affirmance  of  those  cases.  The  defect  in  the  plaintiff's  case 
is,  that  he  does  not  show  title  in  himself,  exclusive  of  the  title 
which  is  apparently  vested  in  the  judgment  creditors,  to  have 
from  the  defendant  the  very  money,  to  recover  which,  the 
plaintiff  now  claims,  and  that  too  when  such  judgment  cred- 
itors have  title  as  transferees  of  the  plaintiff  himself. 

The  respondent's  counsel  further  insists,  that  his  objection 
to  the  jurisdiction  of  the  Marine  Court  was  well  taken  ;  but  it 
is  not  necessary  to  consider  that  question,  since  the  judgment 
of  non-suit  or  dismissal  must,  we  think,  be  sustained  upon  the 
other  ground. 
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PORTER  «.  LENT. 

New  York  Superior  Court;  In  Chambers,  August,  1855. 
APPLICATION  FOR  JUDGMENT. — REFEKENCE. 

Where  the  complaint  prays  for  an  accounting,  and  judgment  for  the  balance  ascer- 
tained to  be  due,  instead  for  a  specific  sum,  it  is  necessary,  in  case  of  failure  to 
answer,  that  an  account  should  be  taken  by  a  referee. 

Application  to  the  court  for  judgment  upon  failure  to  answer,  may  be  made  at 
Chambers. 

Application  for  judgment  upon  failure  to  answer. 

HOFFMAN,  J. — The  summons  is  for  the  relief  demanded 
in  the  complaint,  in  case  of  a  neglect  of  the  defendant  to 
answer.  The  case  made  by  the  complaint  is,  that  the  de- 
fendant was  an  agent  for  the  collection  of  rents  belonging  to 
the  plaintiff; — payments  on  account  are  stated,  and  a  request 
that  the  defendant  would  furnish  a  full  account  of  his  deal- 
ings ; — his  refusal ; — the  inability  of  the  plaintiff  to  state  the 
precise  sum  due,  but  his  belief  that  such  balance  is  at  least 
$550.  The  demand  is  for  a  discovery  and  account,  and  for 
judgment  for  such  sum  as  shall  be  found  due  upon  the  said 
accounting,  with  interest,  and  costs  of  the  action.  The  de- 
fendant has  not  appeared,  and  application  is  made  for  judg- 
ment under  section  246  of  the  Code.  The  plaintiff  proposes 
to  take  judgment  for  the  sum  of  $550.  The  complaint  is 
verified. 

I  do  not  think  such  a  judgment  is  warranted  by  the  Code. 
The  first  sub-division  of  section  246,  clearly  does  not  apply. 
Under  that,  the  summons  must  contain  the  amount  of  the 
money  demanded — certainly  under  the  first  clause;  probably 
in  all  the  cases  within  that  section.  And  again,  the  case  is 
not  within  the  second  clause  of  such  first  section,  because  the 
complaint  is  sworn  to.  Under  the  second  sub-division  tho 
court  is  to  be  applied  to  for  the  relief  demanded  in  the  com- 
plaint ;  and  here  the  275th  section  is  of  importance.  The 
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relief  to  be  granted,  if  there  is  no  answer,  cannot  exceed  that 
•which  is  demanded  in  the  complaint.  In  other  cases  any 
relief  may  be  granted  which  is  consistent  with  the  case  made. 
The  second  sub-division  provides  that  in  other  actions  the  plain- 
tiff may  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  of  an  account  or  the  proof  of  any  fact 
be  necessary  to  enable  the  court  to  give  judgment,  or  to  carry 
the  judgment  into  effect,  the  court  may  take  the  account,  or 
hear  the  proof,  or  may,  in  its  discretion,  order  a  reference  for 
that  purpose.  The  relief,  then,  demanded  in  the  complaint, 
defines  and  limits  the  power  of  the  court  as  to  the  judgment 
to  be  given.  It  is  not  the  case  made,  but  the  judgment  asked 
for,  which  controls.  In  the  present  instance  this  is  for  an 
account  and  payment  of  the  balance,  to  be  ascertained  upon 
it.  I  think  there  must  be  a  reference  to  take  the  account  as 
sought. 

Attention  has  been  called  to  the  86th  rule  of  the  Supreme 
Court,  as  implying  that  applications  of  this  nature  must  be 
made  at  special  term.  In  the  case,  also,  of  Ryan  v.  Melans- 
vell,  (1  Sandford,  S.  C.  Rep.,  709),  a  similar  view  was  taken ; 
and  the  47th  (present  37th)  section  of  the  Code  was  referred 
to,  which  directs  that  judgments  upon  appeals  shall  be  given 
at  the  general  term,  and  all  others  at  the  special  term.  The 
case  in  1st  Sandford  was  decided  in  1848.  In  1850  this  court 
adopted,  among  others,  the  fifth  rule,  providing  that  non- 
enumerated  motions  will  be  heard  by  one  of  the  justices  at 
the  special  term  room  and  the  chambers  daily,  with  certain 
exceptions.  For  such  motions,  and  for  the  purpose  of  making 
all  necessary  orders  and  giving  judgments  in  causes  under 
chapter  first  of  title  eight  of  the  second  part  of  the  Code,  a  special 
term  will  be  held  every  day  during  the  vacation,  at  10  o'clock 
A.M.  This  chapter  comprises  the  245th,  246th,  and  247th  sec- 
tions of  the  Code,  and  judgments  of  this  nature  to  be  directed 
at  chambers  as  at  special  term,  are  now  warranted. 
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REDMOND  a.  WHEELER. 

New  York  Superior  Court  /  In  Chambers,  September,  1855. 
EXECUTION. — CONSTRUCTION  OF  SECTION  284  OF  THE  CODE. 

By  the  true  construction  of  Section  284  of  the  Code,  no  execution  can  be  issued 
after  the  expiration  of  five  years  from  the  entry  of  judgment,  whether  execution 
has  been  issued  within  that  period,  or  not. 

Motion  to  set  aside  an  execution  against  the  person. 

The  facts  on  which  the  motion  was  based,  are  fully  stated 
in  the  opinion. 

G.  Buckham,  for  the  motion. 

F.  N.  Jiangs,  opposed. — Section  284:  of  the  Code,  prohibits 
the  issuing  of  an  execution  after  the  lapse  of  five  years  from 
the  rendition  of  judgment,  but  does  not  prohibit  the  continua- 
ance  of  an  execution  which  has  been  issued  within  such  five 
years.  (Pierce  a.  Craine,  4  How.  Pr.  R.,  25Y).  The  statute 
of  1787,  (1  Rev.  Laws  of  1813,  89,  §  34),  authorized  the 
issue  of  execution  only  within  one  year,  but  under  this 
statute  it  was  held  that  an  execution  issued  within  the  year, 
might  be  continued  after  the  expiration  of  the  year  without  a 
scire  facias,  or  the  order  of  the  court.  (1  Cow.  36  ;  5  Ib.  446  ; 
9  Johns.  391).  Section  284  does  not  abrogate  the  general  rules 
of  the  old  practice,  relating  to  the  nature  and  operation  of  pro- 
cess. Among  these  rules  was  this : — that  alias  writs  related 
back  to  the  issue  of  the  first.  It  was  the  object  of  section  284, 
to  provide  a  substitute  for  a  scire  facias  in  cases  where  that  was 
required  under  the  former  system.  But  a  scire  facias  never 
was  necessary,  where  a  fieri  facias  had  been  issued  within 
the  time  limited  by  statute. 

If  the  execution   was  irregular,  the  affidavits  entitled  the 
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plaintiff  to   an  order  nunc  pro   tune,*  allowing  it  to  issue, 
unless  the  defendant  show  cause  why  it  should  not  issue. 

HOFFMAN,  J. — The  plaintiff  obtained  judgment  against  the 
defendant,  in  this  court,  on  May  30, 1846,  and  issued  execution 
thereon,  against  the  property  of  the  defendant  in  July,  which 
was  returned  unsatisfied  in  December  of  that  year,  and  filed 
with  the  clerk. 

On  August  30,  1855,  an  execution  against  the  person  was 
issued,  under  which  the  defendant  has  been  arrested,  and  is 
now  in  custody.  This  was  issued  without  any  previous  order 
of  the  court ;  and  the  motion  to  discharge  the  party,  and  set 
the  process  aside,  is  founded  on  this  omission. 

The  Code  provides  (section  284),  that  "  after  the  lapse  of 
five  years  from  the  entry  of  a  judgment,  an  execution  can  be 
issued  only  by  leave  of  the  court  upon  motion,  with  personal 
notice  to  the  adverse  party,  unless  he  be  absent  or  non-resi- 
dent, or  cannot  be  found  to  make  such  service ;  in  which  case 
such  service  may  be  made  by  publication,  or  in  such  other 
manner  as  the  court  shall  direct."  Proof  is  also  to  be  made 
of  the  debt  remaining  due. 

By  section  283,  the  party  may  proceed  to  enforce  a  judg- 
ment at  any  time  within  five  years  after  its  entry,  in  the 
manner  prescribed  by  the  Code. 

Two  cases  have  been  cited  upon  the  question ;  that  of  Pierce 
v.  Craine,  (4  How.  Pr.  R.,  257),  and  that  of  Currie  v.  Xoyes, 
(1  C.  R.,  N.  S.,  298).  In  the  former,  Mr.  Justice  Sill,  in  an 
elaborate  opinion,  establishes  the  following  propositions:  That 
under  the  statute  of  1787,  (1  Rev.  Stats.,  89,  §  34),  which  was 
a  re-enactment  of  the  statute  of  Edward  I.,  ch.  6,  a  second 
execution  might  be  issued  after  the  expiration  of  a  year  from 
the  judgment  without  a  scire  facias,  or  order  of  the  court,  a 
continuance  being  entered  on  the  Roll.  That  eventually  this 
form  was  held  needless,  and  an  alias  or  pluries  issued  without 
it.  That  a  similar  rule  prevailed  under  the  Revised  Statutes, 
(2  Rev.  Stats.,  363,  §  1),  and  that  the  Code  had  not  altered  the 


*  But  see  remarks  of  HOFFMAN,  J.,  in  Jennings  a   Jennings,  Ante. 
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rule  contained  in  these  decisions.  Accordingly,  a  second 
execution  against  property,  issued  without  leave  of  the  court, 
in  1849,  after  an  execution  returned  in  1840,  was  held 
regular. 

It  may  be  observed  that  in  the  cases  of  the  Catskill  Bank 
v.  Sandford,  (4  How.  Pr.  R,  100,  and  Ib.  101),  referred  to  by 
the  reporter,  the  point  was  not  and  could  not  have  been 
raised. 

In  Currie  v>.  Noyes,  (1  C.  R,  N.  8.,  298),  judgment  was 
entered  in  1846,  and  execution  issued  in  April  of  that  year. 
In  August,  1851,  an  order  for  the  defendant's  examination 
upon  supplementary  proceedings  was  obtained ;  which  was 
discharged. 

Justice  Mitchell  decided  the  case  at  special  term,  and  his 
order  was  affirmed  on  appeal.  The  case  is  placed  entirely 
upon  the  ground  that  a  new  execution  could  not  have  been 
issued  after  five  years,  without  leave  of  the  court,  and  that 
an  order  which  is  merely  accessory  to  an  execution,  could  not 
be  had,  when  the  execution  itself  could  not  have  been  issued. 
The  rule  in  chancery  refusing  to  sustain  a  creditor's  bill,  where 
a  number  of  years  had  elapsed  after  one  execution  returned, 
was  relied  upon. 

In  most  of  the  cases  cited  upon  this  point,  the  subsequent 
writ  was  an  alias  or  pluries  fieri  facias — of  course  of  the 
same  nature ;  and  a  distinction  occurred  to  me,  whether 
the  rule  would  apply  to  a  capias  ad  satisfaciendum,  a  writ  so 
different  in  its  nature.  But  the  case  of  Koyes  v.  Hardress, 
(/Strange,  100),  shows  that  a  ca.  sa.  may  be  taken  out  after  a 
return  of  aji.fa.,  after  the  time  had  elapsed,  as  well  as  an 
alias  fi.  fa. 

The  question  then  results,  whether  the  Code  has  not  su- 
perseded the  exception  to  the  rule,  and  made  the  order  of  the 
court  requisite  in  all  cases,  whether  of  a  previous  execution 
returned,  or  of  none  issued.  It  may  be  noticed  that  in  the 
case  from  Strange,  the  court  disapproved  of  the  practice,  but 
held  it  too  fully  settled  to  be  overturned.  In  Blayer  v.  Bald- 
win, also  (2  Wils.,  82),  the  mere  fact  that  a  fi.  fa.  had  not 
been  returned,  was  held  sufficient  ground  to  set  aside  a  ca.  sa.t 
issued  after  the  expiration  of  a  year  from  the  judgment. 
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After  carefully  considering  the  section  of  the  Code  in  ques- 
tion, and  its  exposition  in  the  cases  referred  to,  I  am  of  opinion 
that  by  its  true  construction  and  intent,  no  execution  should 
be  issued,  whether  there  has  been  a  previous  writ  returned  or 
not,  after  the  expiration  of  five  years  from  the  entry  pf  the 
judgment. 

The  defendant  must  be  discharged.* 


FORBES  a.  OAKS. 

Supreme  Court,  First  District  •  Special  Term,  September,  1855. 
SECURITY  ON  APPEAL. — STAY  OF  PROCEEDINGS. 

The  giving  security  on  an  appeal  from  an  order  pursuant  to  section  349  of  the  Code, 

does  not  stay  the  proceedings  of  the  other  party. 
A  stay,  when  one  is  desired,  must  be  obtained  from  a  judge. 

Motion  for  an  order  staying  plaintiffs'  proceedings. 

The  plaintiffs  obtained  at  special  term  an  order  directing  a 
reference  to  take  and  state  an  account  between  the  parties, 
late  partners.  The  defendants  appealed  from  this  order  to  the 
general  term.  They  deposited  §250  with  the  clerk  as  security 
upon  this  appeal. 

The  defendants  now  moved,  upon  an  affidavit  that  plaintiffs 
were  proceeding  under  the  order  of  reference,  notwithstanding 
the  appeal,  for  an  order  staying  proceedings  on  the  part  of  the 
plaintiffs. 

A.  Clarke,  for  the  motion. 
J.  P.  Hoffman,  opposed. 

CLKRKE,  J. — The  general  impression  is,  that  no  security  is  ne- 
cessary on  appeals  from  orders ;  the  words  "in  like  manner"  in 
section  349,  being  synonymous  with  "also,"  besides  signifying 
the  branches  of  the  court  from  which  and  to  which  the  appeal 

*  This  decision  was  approved  by  Chief  Justice  Oakley,  and  Justices  Duer  and 
Bosworth. 
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lies,  having  no  reference  to  security.  If,  therefore,  no  security 
is  provided  for,  that  appeal  does  not  per  se  stay  proceedings 
merely  by  filing  security  as  in  section  348,  which  expressly 
states  that  giving  security  shall  have  that  effect. 

The  stay  in  my  opinion  must  in  all  cases  be  obtained  by 
special  direction  of  a  judge  when  the  appeal  is  pursuant  to 
section  349. 

I  have  a  discretion  to  grant  a  stay  in  this  case.  I  do  not, 
however,  ^consider  it  a  proper  case  for  a  stay.  It  would  be 
essential,  sooner  or  later,  to  take  an  account,  and  the  reference 
may  as  well  proceed  now  for  that  purpose  as  at  any  future 
period. 

Motion  denied,  with  ten  dollars  costs  to  plaintiff,  to  abide 
event. 


VALLOTON  a.  SEIGNETT. 

Supreme    Court,  first  District;  Special  Term,  Sept.  1855. 
INJUNCTION. — SUMMARY  PPOCEEDINGS  TO  DISPOSSESS  A  TENANT. 

The  Supreme  Court  has  power  to  decree  a  specific  performance  of  a  covenant  by  a 
landlord,  in  a  lease,  to  make  repairs. 

But  this  power  will  only  be  exercised  when  it  appears  that  the  tenant  would  be 
irreparably  injured  without  a  specific  performance  of  the  covenant  to  repair,  and 
that  damages  would  not  afford  a  sufficient  compensation. 

Where  a  tenant,  in  consequence  of  the  neglect  of  the  landlord  to  repair  pursuant  to 
his  covenant,  was  compelled  to  remove  temporarily  from  the  building,  and  the 
landlord  commenced  proceedings  pursuant  to  2  Revised  Statutes,  512,  to  dispos- 
sess the  tenant  and  annul  the  lease, — Held  under  the  circumstances,  the  tenant 
had  no  adequate  remedy  at  law,  and  that  the  landlord  should  be  enjoined  from 
further  proceedings  under  the  statute. 

Action  for  a  specific  performance,  injunction,  &c. 

The  facts  involved  sufficiently  appear  in  the  opinion  of  the 
court. 

CLERKE,  J. — This  is  an  action  commenced  by  a  tenant 
against  her  landlord : 

1.  To  compel  the  specific  performance  of  a  covenant  in  the 
lease,  to  repair  and  protect  the  building. 
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2.  To  recover  damages  for  the   breach   of  this   covenant, 
or  to  recoupe  the  rent  claimed  by  allowing  those  damages ;  and, 

3.  To  obtain  an  injunction,  restraining  the  defendant  from 
taking  any  proceedings  to  dispossess  the  plaintiff,  and  parti- 
cularly from  taking  possession  under  proceedings,  commenced 
before  Judge  Birdsall  of  the  Marine  Court,  on  the  ground  that 
the  demised  premises  were  deserted  by  the  tenant. 

A  temporary  injunction  was  issued.  Shall  it  be  continued 
to  the  hearing  ? 

I.  Were  a  case  presented  to  the  equitable  consideration  of 
this   court,   showing  that  the   tenant  would    be   irreparably 
injured  without  a   specific   performance  of  the  covenant   to 
repair,  and  that  damages  would  not  afford  a  sufficient  com- 
pensation, such  specific  performance  would  be  compelled. 

It  is  not,  therefore,  correct  to  say,  that  the  court  have  not 
the  power  to  decree  it  in  cases  of  this  nature,  although  this 
power,  as  far  as  I  can  ascertain,  has  rarely,  if  ever,  been 
exercised,  principally,  because  damages  were  considered  to 
constitute  an  adequate  redress,  and  because  the  difficulty  and  in- 
convenience of  carrying  such  a  decree  into  execution  would  be 
practically  very  great. 

The  present  case  presents  no  circumstances  to  induce  a 
departure  from  the  general  practice. 

The  plaintiff  has  an  ample  remedy  in  an  action  on  the 
covenant  for  any  damages  which  she  has  sustained,  or  which 
she  may  hereafter  sustain.  On  this  ground,  therefore,  she  is 
not  entitled  to  the  equitable  interposition  of  the  court. 

II.  But,  does  the  plaintiff  show  that  any  other  acts  or  pro- 
ceedings of  the  defendant  will   eventuate  in  injuries,  which 
cannot  be  redressed  at  common  law  ? 

The  plaintiff  states,  that  in  consequence  of  the  neglect  of 
the  defendant  to  repair  and  protect  the  building,  it  became 
unsafe  for  her  to  reside  in  it,  and  that  she  was  compelled  to 
remove  at  great  expense,  and  to  the  ruin  of  her  business. 

She  states,  however,  that  she  did  not  remove  with  intent  to 
abandon  the  premises,  or  to  give  up  her  lease,  which  by  its 
terms  would  not  expire  until  the  1st  of  May,  1858.  She 
intended,  and  still  intends,  notwithstanding  her  removal,  to 
require  the  defendant  to  keep  his  covenants. 
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The  defendant  having  ascertained  that  she  left  the  premises, 
proceeded  to  obtain  possession  under  those  sections  of  the 
Eevised  Statutes  (2  Rev.  Stats.  512,  Art.  2)  relative  to 
"  summary  proceedings  to  recover  the  possession  of  land," 
enabling  a  landlord  to  recover  possession,  when  a  tenant, 
being  in  arrear  for  rent,  deserts  the  demised  premises. 

Section  24  of  the  statute  provides  in  such  cases,  and  where 
there  are  no  goods  subject  to  distress,  that  any  justice  of  the 
peace  at  the  request  of  the  landlord,  upon  viewing  the  premises, 
and  upon  such  view  being  satisfied  of  the  desertion,  shall  affix  a 
notice  in  writing  upon  a  conspicuous  part  of  the  premises, 
requiring  the  tenant  to  appear,  and  pay  the  rent  due,  at  some 
time  specified  in  the  notice,  not  less  than  five  nor  more  than 
twenty  days. 

Section  25,  then,  provides  that  at  the  time  specified,  the  jus- 
tice shall  again  view  the  premises ;  if  the  tenant  appear  and  deny 
that  any  rent  is  due  to  the  landlord,  all  proceedings  shall 
cease ;  if  he  shall  not  appear,  and  shall  not  pay  the  rent  in 
arrear,  then  the  justice  may  put  the  landlord  into  possession  ; 
and  any  lease  of  the  premises  to  such  tenant  shall  from  thence- 
forth become  void. 

Now,  it  will  be  at  once  perceived,  that  in  proceedings  to 
recover  possession  for  the  desertion  of  the  premises,  unless  the 
tenant  can  appear  and  deny  that  any  rent  is  due,  he  abso- 
lutely is  not  entitled  to  a  hearing ;  and  his  lease  is  annulled. 

If  he  owes  a  dollar  of  the  rent  claimed,  he  cannot  make  this 
denial. 

The  plaintiff  in  this  action  cannot  deny  that  any  rent  is  due ; 
for,  she  admits  she  occupied  the  premises  during  a  few  days 
of  the  quarter  for  which  the  defendant  claims  rent ;  but,  she 
insists  upon  a  deduction,  proportionate  to  the  time  during 
which  the  dilapidated  condition  of  the  building  rendered  it  un- 
safe for  her  to  live  in  it ;  for  the  defendant  was  bound  by  his 
covenant  to  prevent  this  dilapidation. 

If  the  proceedings  before  the  justice  are  conclusive,  she  is 
without  remedy;  her  lease  is  declared  void;  and  she  is,  con- 
sequently, deprived  of  the  right  of  suing  the  defendant  for  a 
breach  of  the  covenants  which  it  contains — at  all  events,  for 
any  breach  committed  after  the  lease  is  annulled.  • 
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The  defendant  violates  his  contract  in  not  repairing  and  pro- 
tecting the  building ;  the  plaintiff  is  unable  to  continue  in  it, 
except  at  the  peril  of  her  life ;  the  defendant  taking  advantage 
of  his  own  wrong,  recovers  possession  of  the  premises;  and 
the  law  allows  him  to  make  void  the  instrument,  by  which 
alone  he  can  be  made  answerable  for  this  wrong. 

Can  these  proceedings  be  reviewed,  so  that  the  plaintiff  may 
have  an  opportunity,  which  she  could  not  have  before  the 
justice,  of  having  the  rent  apportioned,  and  of  interposing 
her  defence,  and,  by  paying  what  she  alleges  is  due,  be  restored 
to  possession  and  the  lease  revived? 

Sections  26  and  27  no  doubt  allow  an  appeal  to  the  Common 
Pleas  of  the  county,  at  any  time  within  three  months. 

The  Court  of  Common  Pleas  shall  examine  the  proceedings, 
and  hear  the  proofs  and  allegations  of  the  parties  in  a  sum- 
mary way.  I  presume,  those  are  not  the  mere  proofs  and 
allegations  before  the  justice ;  they  may  be  new  proofs  and 
allegations,  substituted  or  additional ;  but,  can  the  tenant  show 
anything  that  he  could  not  have  shown  before  the  justice  ? 

If  he  omitted  to  deny  that  any  rent  was  due,  he  may  be 
allowed  to  rectify  the  omission  before  the  Common  Pleas ;  if 
the  preparatory  steps  required  by  the  statute  on  the  part  of 
the  justice  and  the  landlord  were  disregarded  or  defective, 
the  appellate  court  would  order  restitution  ;  but,  to  say  the 
least,  it  is  very  doubtful,  whether  they  have  authority  to  allow 
the  tenant  to  interpose  an  answer  and  a  defence,  which  he 
could  not  have  interposed  before  the  justice :  and,  if  lie  is 
obliged  to  deny  that  any  rent  is  due,  he  is  remediless  in  the 
one  tribunal  as  well  as  in  the  other. 

I  think  the  same  remarks  apply  to  the  sections  (2  Rev.  Stats., 
516,  §§  47,  48,  49),  which  relate  to  certiorari.  Doubtless  in 
Anderson  v.  Prindle,  (23  Wend.,  616),  Chancellor  Wai  worth 
expressed  an  opinion  that  those  sections  gave  power  to  the 
Supreme  Court  to  examine  upon  the  merits  every  decision  of 
the  judge  a  quo,  upon  a  question  of  law,  and  to  affirm,  reverse, 
or  quash  the  proceedings,  as  justice  should  require. 

But,  the  decision  of  the  Supreme  Court  is  to  be  based  upon 
the  return  of  the  inferior  tribunal ;  there  is  no  provision 
whatever,  for  the  new  proofs  and  allegations  allowed  on  the 
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appeal  to  the  Common  Pleas,  as  provided  by  sections  26  and 
27.  Manifestly,  then,  there  is  less  hope  for  redress  from  section 
47,  than  from  sections  26  and  27 :  and  these,  I  repeat,  are  too 
ambiguous  to  warrant  us  in  saying  that  the  plaintiff  has  an 
adequate  remedy  at  law. 

I  have  been  referred  to  Wordsworth  v.  Lyon,  (5  How.  Pr.  7?., 
463),  Smith  v.  Moffat,  (1  Barb.  8.  C.  R,  65),  and  Hyatt  v. 
Burr,  (8  How.  Pr.  R.,  168),  to  show  that  this  court  has  refused 
to  interfere  by  injunction  in  these  summary  proceedings  be- 
tween landlord  and  tenant. 

In  all  these  cases,  the  judges  acted  in  entire  conformity 
with  the  well-known  principle,  that  where  the  common  law 
affords  an  adequate  remedy,  a  court  of  equity  will  not  inter- 
fere. Smith  v.  Moffat  and  Hyatt  v.  Burr,  were  cases  of 
tenants  holding  over  after  the  expiration  of  the  term  ;  and  the 
court  were  of  opinion  that  they  had  an  adequate  remedy  by  a 
writ  of  restitution,  or  by  an  action  at  law :  in  Wordsworth  & 
Lyon,  the  tenant  had  a  remedy  by  appeal ;  and,  although  in 
some  of  the  opinions  referred  to,  it  may  be  inferred  from  the 
language  of  the  judges,  that  they  would  not  approve  of  equi- 
table interposition  in  relation  to  summary  proceedings  under 
any  circumstances,  they  certainly  never  meant  to  overrule  the 
well-established  and  beneficent  principle,  that  where  the  party 
is  without  an  adequate  remedy  at  common  law,  it  is  the  province 
and  duty  of  this  court  to  exercise  its  equitable  jurisdiction. 

In  the  history  of  equitable  interference,  there  are  no  cases 
more  common  or  numerous  than  those  of  forfeiture  for  the 
non-payment  of  rent.  Courts  of  equity  will,  indeed,  in  such 
cases,  see  that  a  clear  compensation  can  be  given  to  the  land- 
lord for  the  breach  of  the  covenant,  by  which  the  forfeiture 
was  incurred ;  so  that  he  may  have  the  full  benefit  of  his  con- 
tract as  originally  framed ;  but  they  will  not  readily  permit 
an  advantage  to  be  taken  of  a  forfeiture  arising  from  a  lapse 
of  time  specified  for  performance ;  and  Justice  Spencer 
(Jackson  v.  Brownson,  7  Johns.  7?.,  227, 235)  says,  "  in  most  cases, 
it  is  rigorous  and  harsh  to  break  up  a  lease  for  the  viola- 
tion of  covenants,  which  may  be  compensated  in  damages." 
How  much  more  rigorous,  and  how  much  more  harsh, 
would  it  be  to  break  up  a  lease,  not  by  reason  of  any 
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forfeiture  incurred  by  the  tenant,  but  because  she  was  com- 
pelled for  her  own  personal  safety,  and  that  of  her  family, 
to  abandon  the  premises  in  consequence  of  the  violation  of  the 
landlord's  covenant.  To  permit  this  landlord  to  proceed  under 
the  statute  would,  by  annulling  her  lease,  be  enforcing  a  for- 
feiture, not  only  under  circumstances  most  harsh  and  rigorous, 
but  eminently  unjust. 

I  shall,  therefore,  allow  the  injunction  to  continue,  so  far  as 
to  restrain  the  defendant  from  proceeding  to  dispossess  the 
plaintiff,  pursuant  to  the  notice  given  by  the  justice. 


\ 

i^t    THE  PEOPLE,  upon  the  relation  of  FIGANIERE,  a.  THE  JUS- 
, '  TICES  OF  THE  NEW  YORK  MARINE  COURT. 

/Supreme  Court,  First  District;  Special  Term,  September,  1855. 
APPEALS  IN  MARINE  COURT. — MANDAMUS. 

An  appeal  lies  from  the  Special  Term  of  the  New  York  Marine  Court  to  the  General 

Term. 
It  seems,   that,  upon  a  fair  construction  of  the  several  acts  relative  to  the  Marine 

Court,  appeal  from  the  Marine  Court  to  the  New  York  Common  Pleas  lies  only 

from  the  decision  of  the  General  Term  of  the  former. 

Application  for  a  mandamus  requiring  the  justices  of  the 
New  York  Marine  Court  to  vacate  an  order  made  by  them, 
granting  a  new  trial. 

In  October,  1854,  the  relators,  Henry  S.  and  G.  I.  Figaniere, 
commenced  an  action  in  the  ^New  York  Marine  Court,  against 
one  Thomas  Jackson,  to  recover  damages  for  an  alleged  tres- 
pass. The  action  was  tried  before  Justice  Phillips  and  a  jury, 
and  the  plaintiffs  recovered  a  verdict  for  8-ioO.  The  defend- 
ant appealed  to  the  General  Term,  where  an  order  was  made 
granting  a  new  trial,  unless  the  plaintiffs  would  consent  that 
their  verdict  should  be  reduced  to  $250.  The  plaintiffs  in  the 
action  now  applied  in  the  Supreme  Court  for  a  mandamus  to 
compel  the  justices  of  the  Marine  Court  to  vacate  this  order. 

C.  N.  Black  for  the  motion,  contended  that  the  General 
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Term  of  the  Marine  Court  had  no  power  to  grant  a  new 
trial. 

A.  A.  Phillips  and  A.  Wakeman  in  opposition. 

OLERKE,  J. — The  only  power  of  review  possessed  by  the  jus- 
tices of  the  Marine  Court  over  their  own  decisions  and  judg- 
ments is  given  by  the  aqt  passed  July  21, 1853.  (Laws  of  1853, 
1165,  ch.  617).  Previously  to  this  they  could  not  grant  a  new 
trial,  or  reverse  their  judgments,  (The  People  v.  The  Marine 
Court,  12  Wend.,  220) ;  but  by  this  act  they  are  authorized  to 
appoint  general  terms,  at  such  time  as  they  may  deem  proper, 
and  an  appeal  may  be  taken  from  a  judgment  entered  by  the 
direction  of  a  single  justice  of  the  court  to  the  justices  thereof  at 
a  general  term,  in  the  same  manner  and  with  the  like  effect 
as  appeals  in  the  Supreme  Court  from  the  decision  of  a  single 
justice  to  the  general  term.  There  is  no  provision  for  a  motion 
for  a  new  trial  before  a  single  justice  at  special  term,  as  in  the 
Supreme  Court  ;  but  it  does  not  follow  that  a  party  cannot 
obtain  a  new  trial  by  appeal  to  the  general  term,  on  the  same 
grounds  and  for  the  same  reasons  for  which  a  new  trial  could 

O 

be  obtained  in  the  Supreme  Court  by  motion.  The  legal  sig- 
nification of  proceedings  on  appeal  does  not  import  the  review 
merely  of  questions  of  law.  "  Appeal"  signifies  simply  the 
removal  of  a  cause  from  an  inferior  to  a  superior  jurisdiction  ; 
and  any  question  of  fact  or  law,  or  both,  may  be  the  subject 
of  appeal,  or  the  whole  facts  as  the  whole  case  :  as,  for  instance, 
appeals  in  summary  proceedings  to  remove  tenants,  from  the 
decisions  of  justices  of  the  peace  to  the  Court  of  Common 
Pleas,  or  county  courts.  It  is,  indeed,  now  the  substitute  for 
a  writ  of  error ;  but  it  is  more :  it  is  the  method  by  which  all 
the  mistakes  in  the  judgment  of  an  inferior  jurisdiction  are 
rectified,  except  when  otherwise  specially  provided.  If  a  mo- 
tion for  a  new  trial  before  a  single  justice  had  not  been  ex- 
pressly prescribed  in  the  superior  courts  by  section  265,  those 
courts  would  have  the  right,  from  their  inherent  power  of  re- 
deliberation  and  review,  to  modify  and  reverse  their  judgments 
at  general  term,  for  any  cause.  So,  the  Marine  Court,  as  a 
consequence  of  the  new  power  invested  in  it  by  the  act  of 
1853  to  re- consider  and  review  its  judgments  by  appeal,  with- 
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out  restriction  or  qualification,  can,  as  it  has  done  in  the  present 
case,  vacate  or  modify  its  judgments  on  the  ground  of  bein<* 
against  the  weight  of  evidence,  as  well  as  if  exceptions  were 
taken  at  the  trial,  and  the  objections  raised  involved  only 
questions  of  law.  I  am,  therefore,  of  opinion,  that  in  the  ab- 
sence of  any  provision  in  the  act  of  1853,  requiring  a  motion 
for  a  new  trial  in  the  first  instance,  that  the  questions  usually 
instituting  grounds  for  such  an  application  can  be  heard  and 
determined  in  the  Marine  Court  on  appeal  to  the  general  term, 
and  only  in  this  way,  and  that  the  words  in  the  act,  "  in  the 
same  manner  and  to  the  like  effect,"  apply  to  the  method  of 
conducting  the  appeal  and  to  the  results,  and  not  merely  to 
the  grounds  and  reasons  of  the  appeal. 

It  was  urged  by  the  counsel  for  the  relator  that  the  power  of 
review,  given  by  the  fifth  section  of  this  act,  applies  only  to 
decisions  on  motions  to  open  defaults.  This  would  be  contrary 
to  the  whole  tenor  and  evident  aim  of  the  act  extending  the 

O 

jurisdiction,  remodelling  the  organization  of  the  court,  and 
investing  it  with  new  and  unrestricted  authority  to  hold  a 
general  term.  Whatever  may  be  the  obscurity  of  part  of  the 
language  of  section  5, 1  cannot  suppose  that  the  Legislature  in- 
tended that  all  this  new  machinery  was  designed  exclusively 
for  cases  of  default. 

In  answer  to  the  remark  that  the  defendant  ought  to  have 
applied  to  the  Court  of  Common  Pleas  for  a  new  trial,  I  am 
of  opinion  that  appeals  from  the  Marine  Court  to  the  Court 
of  Common  Pleas  can  only  be  from  its  decisions  at  general 
term.  The  action  and  deliberation  of  the  inferior  court  must 
be  always  exhausted  before  the  appellate  court  can  entertain 
jurisdiction  of  the  cause.  In  the  language  of  Judge  Bronson 
in  Gracie  v.  Freeland,  (1  Comst.  228),  upon  appeals  from  the 
Supreme  Court  to  the  Court  of  Appeals,  "  it  is  not  to  be  pre- 
sumed that  the  Legislature  intended  the  parties  should  go  to 
the  court  of  last  resort  before  they  had  obtained  the  judgment 
of  the  full  bench  in  the  court  where  the  proceedings  were  in- 
stituted. We  ought  to  find  unequivocal  words  to  that  effect 
before  we  give  such  construction  to  the  statute;"  and,  again: 
"  if  the  party  has  a  right  to  a  hearing  at  the  general  term, 
then  he  should  go  there  from  the  special  term,  instead  of  tak- 
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ing  an  appeal.  The  Legislature  could  not  have  intended  that 
there  should  be  an  appeal  to  this  court,  before  the  matter  had 
been  finally  disposed  of  in  the  court  of  original  jurisdiction." 
The  defendant,  therefore,  had  no  other  remedy  than  an  appeal 
in  the  first  instance  to  the  general  term  of  the  Marine  Court, 
and  the  question  was  properly  entertained  there.  It  is  unne- 
cessary to  consider  the  other  points  discussed.  The  applica- 
tion  must  be  denied,  with  costs. 


LANE  a.  LOSEE. 

Supreme  Court,  First  District ;  In  Chambers,  September,  1855. 
ADMISSION  OF  PART  OF  PLAINTIFF'S  CLAIM. — SATISFACTION. 

Satisfaction  of  a  part  of  plaintiff's  claim  admitted  by  the  defendant's  answer  to  be 
just,  should  not  be  ordered,  and  enforced  by  attachment  and  commitment  for 
contempt,  where  the  claim  is  one  on  which  the  defendant  is  exempted  from  im- 
prisonment, by  the  non-imprisonment  act  of  1831.* 

Motion  that  defendant  be  required  to  satisfy  a  part  of  the 
plaintiff's  claim,  admitted  by  the  answer  to  be  just. 

This  was  an  action  against  the  maker  of  two  promissory 
notes,  amounting  to  $1,667.84.  The  defendant,  without 
denying  the  demands  in  his  answer,  claimed  a  set-off  for  money 
laid  out  and  expended,  and  for  work  and  labor,  amounting  to 
$150  ;  tacitly  admitting  a  balance  due  to  plaintiff  of  $1,517.17. 
The  plaintiff  now  moved,  under  the  last  paragraph  of  sub- 
division 5,  section  244  of  the  Code,  that  the  defendant  be 
ordered  to  satisfy  that  part  of  the  demand  thus  tacitly 
admitted,  and  that  the  Court  enforce  the  order  as  it  enforces 
a  provisional  remedy,  by  commitment  as  for  contempt. 

CLERKE,  J. — The  paragraph  from  the  Code,  quoted  by  the 
plaintiff,  if  regarded  as  isolated  and  detached,  may  seem  to 
warrant  the  construction  sought  to  be  put  upon  it,  but  taken  in 

*  S.  P.  Dusenberry  a.  Woodward,  1  Abbotts'1  Pr.  R.,  443  ;  but  compare  Meyers 
a.  Trimble,  ib.,  220,  399. 

VOL.  IT.— 9 
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connection  with  other  provisions  in  the  same  section,  this  con- 
struction cannot  be  maintained.  It  would  be  manifestly  at 
variance  with  the  spirit  and  policy  of  our  legislation,  and  with 
the  current  of  public  opinion  during  the  last  quarter  of  a 
century,  by  subjecting  a  party  to  imprisonment  for  a  debt,  in 
contravention  of  the  act  of  1851,  passed  for  the  express 
purpose  of  exempting  persons  from  imprisonment  in  pro- 
ceedings like  the  present.  Such  a  construction  would  also  be 
an  indirect  repeal  of  part  of  the  statute  of  1831,  and  a  statute 
of  that  description,  in  favor  of  human  liberty,  cannot  be 
repealed  in  this  way.  The  repugnancy  between  the  two  laws 
is  not  so  great  or  so  irreconcilable  as  to  create  a  repeal  of  the 
former  by  implication. 

The  construction  contended  for  also  presents  an  anomaly 
which  neither  the  law  nor  reason  favors.  The  admission  by 
the  defendant  of  part  of  his  debt  is  implied  and  not  expressed 
— it  is,  in  fact,  a  default  against  him  for  a  part  instead  of  the 
whole  debt.  If  the  defendant  had  permitted  judgment  to  be 
entered  against  him  by  default  for  the  whole  amount,  there  is 
no  doubt  that  the  remedy  sought  to  be  applied  here  would  not 
be  sustained,  and  still  less  will  it  be  when  a  part  of  the  demand 
is  admitted. 

For  these  reasons,  therefore,  I  cannot  believe  that  the  pro- 
vision in  question  affects  any  demand,  or  any  part  of  a 
demand,  arising  upon  a  contract,  or  rather  upon  such  con- 
tracts as  are  within  the  meaning  of  the  act  of  1831.  The 
provisions  quoted  from  the  Code  relate  to  the  specific  delivery 
of  property,  and  are  intended  for  more  flagrant  cases  than 
the  mere  non-fulfilment  of  an  ordinary  contract.  The  motion 
must  be  denied,  with  costs. 
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DEPEW  a.  LEAL. 

New  York  Superior  Court}  General  Term^  September,  1855. 

REQUISITION  FOR  DELIVERY  OF  SPECIFIC  PERSONAL  PROPERTY.--- 
REQUISITES  OF  PLAINTIFF'S  AFFIDAVIT. 

Where  plaintiff  claims  the  delivery  of  specific  personal  property,  by  virtue  of 
a  special  property  therein,  the  facts  in  respect  to  such  special  property  must  be 
so  shown  in  the  plaintiff's  affidavit  that  the  court  can  say  that  upon  those  facts 
a  special  property  and  right  of  possession  is  made  out ; — and  where  the  evi- 
dence of  the  facts  relied  on  rests  in  a  writing,  that  should  be  set  out  as  the 
basis  of  the  conclusion  that  the  alleged  special  property  exists. 

Where  the  affidavit  is  deficient  in  this  respect,  the  court  have  power  to  allow 
additional  affidavits  to  be  read  on  a  motion  to  set  aside  plaintiff's  proceedings. 

Where  plaintiff,  in  his  original  affidavit,  alleged  that  he  was  entitled  to  the  pos- 
session of  property  claimed,  by  virtue  of  certain  articles  of  co-partnership,  but 
did  not  set  out  the  articles, — Held,  on  motion  to  set  aside  the  proceedings,  that 
he  might  be  allowed  to  file  a  supplemental  affidavit,  supplying  the  defect. 

Appeal  from  an  order  at  special  term,  refusing  to  set  aside 
plaintiff's  proceedings  in  an  action  of  claim  and  delivery. 

This  was  an  action  to  recover  the  possession  of  specific  per- 
sonal property, — fire-crackers,  wine,  india-rubber,  &c.  The 
affidavit  of  the  plaintiff,  in  support  of  his  requisition,  omitting 
some  descriptive  phrases,  introduced  merely  for  the  purpose 
of  identifying  the  property  claimed,  was  as  follows: — 

TITLE   OF   THE    CAUSE. 

City  and  County  of  New  York,  ss. 

William  Depew,  plaintiff  in  this  action,  being  duly  sworn, 
says  that  he  is  the  owner  of  five  hundred  dollars  worth  of 
Chinese  fire-crackers,  situated  in  the  fourth  story  of  number 
135  Pearl-street,  *  *  *  ,  and  also  of  a  quantity  of  Canary 
wine,  in  a  quarter-cask  and  in  a  demijohn,  in  said  fourth- 
story. 

That  deponent  is  entitled  to  the  immediate  possession  of  sev- 
enteen barrels  and  two  bags  of  india-rubber,  *  *  *  and  of  a 
quantity  of  india-rubber,  in  sheets, — also,  of  a  quantity  of 
Para  Amatto, — also,  of  a  quantity  of  wine  *  *  *  . 


132  ABBOTTS'  PEACTICE  REPORTS. 

Depew  a.  Leal. 

That  the  actual  value  of  said  crackers  is  $500 — that  the 
actual  value  of  said  india-rubber  is  $1600 — that  the  actual 
value  of  said  wine  is  $1200 ;  that  the  actual  value  of  said 
Amatto  is  8200 — that  the  actual  value  of  said  wine  in  said 
quarter  casks,  is  $20,  and  that  the  actual  value  of  said  demi- 
johns is  $5  ;  that  all  the  values  of  said  property  are  according 
to  deponent's  lest  information  and  belief. 

That  the  said  property  has  not  been  taken  for  a  tax,  assess- 
ment or  fine  pursuant  to  a  statute,  or  seized  under  an  execution 
or  attachment  against  the  property  of  the  plaintiff,  and  that 
the  actual  value  of  said  property,  according  to  the  best  know- 
ledge and  belief  of  this  deponent,  is  as  above  stated. 

That  deponent  is  entitled  to  the  possession  of  the  property  of 
which  he  has  above  claimed  the  right  to  possession,  under  and 
by  virtue  of  written  articles  of  copartnership  between  him  and 
said  Leal,  which  copartnership  existed  before  and  was  dissolved 
on  the  30th  day  of  December,  1854 ;  that  said  property  of  which 
deponent  claims  to  be  entitled  to  immediate  possession,  belonged 
to  or  was  consigned  to  said  copartnership  of  Depew  and  Leal 
formed  by  said  articles  of  copartnership,  and  that  by  said  articles 
of  copartnership  on  the  dissolution  thereof  this  deponent  was  and 
is  entitled  to  the  possession  of  all  the  property,  books  and  assets 
of  said  copartnership,  and  to  settle  up  said  copartnership — that 
said  property  owned  by  deponent  as  aforesaid,  and  to  the  pos- 
session of  which  he  is  entitled  as  aforesaid,  is  wrongfully  de- 
tained from  deponent  by  said  defendant  Leal,  and  that  the 
only  pretence  and  cause  of  such  detention,  according  to  depo- 
nenfs  knowledge,  information  and  belief,  is,  that  said  Leal 
claims  that  there  is  money  due  from  deponent  to  said  Leal; 
but  deponent  denies  that  any  money  is  due  from  him  to  said 
Leal. 

JURAT.  WILLIAM  DEPEW. 

The  defendant  moved  at  special  term,  on  the  plaintiff's  affi- 
davit only,  to  set  aside  the  plaintiff's  proceedings.  The  motion 
being  denied,  he  appealed  to  the  general  term. 

W.  H.  Taggard,  for  appellant. — I.  The  affidavit  of  plaintiff 
does  not  show  the  alleged  cause  of  detention  of  any  of  the 
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property  mentioned,  according  to  the  best  knowledge,  informa- 
tion, and  belief  of  the  plaintiff.  (Code,  §  207,  subd.  3).  The 
legislature  attached  importance  to  the  word  "  best."  In  the 
verification  of  pleadings  only  knowledge,  or  information  and 
belief  is  required  to  be  alleged.  But  in  a  provisional  remedy, 
where  specified  matters  amounting  to  conclusions  of  law  rather 
than  facts  are  required  to  be  set  forth  to  give  a  merely  execu- 
tive officer,  as,  in  replevin,  a  sheriff,  jurisdiction  and  authority 
to  do  an  arbitrary  act  entirely  ex  parte,  something  more  was 
required.  Hence  the  requirement  to  swear  to  the  best  know- 
ledge, best  information,  &c.,  since  the  copulative  conjunction, 
"  and,"  is  used  in  making  the  word  "  best"  alike  applicable 
to  knowledge,  information,  and  belief. 

II.  The  plaintiff's  affidavit  does  not  show  the  "  actual  value" 
of  the  property  except  upon  information  and  belief;  whereas 
the  Code  requires  a  positive  and  absolute  statement.     (Code, 
§  207,  subd.  5).     The  words  of  the  Code  are,  not  the  "value," 
but  the  "  actual  value."     And  where  a  plaintiff  can  estimate 
the  property  claimed  as  highly  as  he  pleases,  and  necessitate 
the  defendant,  in  order  to  prevent  a  delivery,  to  give  bonds  in 
twice  the  amount  stated  in  plaintiff's  affidavit,  (Code,  §  211), 
the  court  should  require  a  strict  observance  of  the  statute. 

III.  At  all  events,  the  affidavit  of  plaintiff  does  not  show 
that  the   plaintiff  is   "  lawfully  entitled"   to   the   possession 
of  that  part  of  the  property  mentioned,  of  which  he  does 
not  claim  to  be  the  "  owner."     (Code,  §  207,  subd.  1).     1.  It 
is  not  alleged  in  terms  that  plaintiff  is  lawfully  entitled  as 
the  Code  requires.     2.  No  facts  are  stated,  showing  that  he 
is  lawfully  entitled,  but    merely  a    conclusion  of  law,   that 
by  certain  alleged  articles  of  copartnership  plaintiff  was  en- 
titled to  the  possession.     No  clause  from  any  articles  of  co- 
partnership is  set  forth  giving  such  a  right  of  possession,  nor 
are  the  articles  themselves  set  forth.     (Fairbanks  v.  Bloom- 
field,  2  Duer,  349  ;  Gihon  v.  Levy,  Ib.,  176).     3.  An  agent 
generally  could  have  no  sufficient  "  special  property"  to  sup- 
port such  a  claim  as  is  made  here.  (McCurdy  v.  Brown,  1  Duer, 
101).     Nor  did  Leal  constitute,  on  dissolution  of  the  firm,  any 
such  special  agency  in  his  partner  by  virtue  of  the  articles,  as 
gave  Depew  a  special  property.    (Napier  v.  McLeod,  9  Wend. 
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120).  4.  It  does  not  app'ear  that  Depew  was  after  dissolution 
to  be  the  sole  owner  as  well  as  possessor,  or  that  he  was  to 
carry  on  the  business  on  his  own  account,  or  how  the  business 
was  to  be  wound  up,  whether  by  sale  and  division,  or  either 
partner  to  take,  at  a  valuation;  and  all  that  is  claimed  is  a  bare 
right  to  possession  without  the  transfer  of  any  interest  what- 
ever. 

JR.  W.  Townsend  for  Respondent. — I.  The  affidavit  of  plain- 
tiff is  sufficient  in  all  respects.  It  states  that  the  property  of 
which  possession  is  claimed,  belonged  to  the  partnership  or 
was  consigned  to  it  by  others,  and  the  custody  and  possession 
of  it  in  either  case,  belonged  to  the  firm  before  the  dissolution, 
and,  by  the  partnership  articles,  plaintiff,  after  the  dissolution, 
was  entitled  to  the  custody  and  possession  of  the  property. 

II.  The  crackers  and  the  wine  in  a  quarter  cask  and  demi- 
johns are  absolutely  owned  by  plaintiff,  as  the  affidavit  shows, 
and  the  same  are  therein  alleged  to  be  wrongfully  detained 
and  value  of  them  and  the  cause  of  detention  are  sufficiently 
set  forth,  and  as  to  all  this,  the  defendant's  motion  must  fail, 
even  should  the  Court  decide  that  the  affidavit  is  defective  as 
to  the  property  of  which  plaintiff  only  alleges  himself  to  be 
entitled  to  possession  without  alleging  ownership. 

III.  Plaintiff  has  a  right  to  amend  his  affidavit  by  a  supple- 
mental affidavit,  and  to  do  so  on  defendant's  motion  to  set 
aside  plaintiff's  proceedings.    (Code,  §§  173  and  174;  Spald- 
ing  v.  Spalding,  3  Haw.  Pr.  R.,  297 ;  Hyde  v.  Patterson,  1 
Abbotts'  Pr.  B.,  248 ;    Stacy  v.  Farnham,  2  How.,  26  ;  Cutler 
v.  Rathbone,  1  BUI,  204;  19  Wend.,  632).  And  plaintiff  offers  a 
supplemental  affidavit,  showing  his  right  to  possession  of  all  the 
property  and  all  the  statute  requires  to  enable  him  to  take  the 
property.   The  Code  does  not  contain  a  perfect  system  of  prac- 
tice in  replevin,  and  the  former  practice  must  be  jesorted  to 
in  some  respects.  (Wilson  v.  Wheeler,  1  Codt  Rep.  N.  S.,  402; 
6  How.  Pr.  R.,  49 ;  Brockway  v.  Burnap,  1C  Barl.,  309). 

And  therefore  the  above  cases  from  Hall  and  Wendell  are 
in  point,  though  before  the  Code.  Plaintiff  offers  his  under- 
taking and  has  his  written  articles  of  copartnership  before  the 
Court. 
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HOFFMAN,  J. — We  do  not  consider  the  points  of  the  defend- 
ant, as  to  the  omission  of  the  word  best  in  the  affidavit,  applica- 
ble to  his  knowledge  and  information,  nor  as  to  the  valuation 
of  the  property,  well  taken. 

The  point  as  to  the  sufficiency  of  the  affidavit  upon  its 
merits,  presents  the  material  question  : — 

1.  The  action  is  one  of  claim  and  delivery  of  goods.  The 
plaintiff,  as  to  certain  parcels  of  the  property  worth  $500, 
swears  distinctly  to  an  absolute  ownership ;  and  so  far  his  pro- 
ceedings are  unobjectionable.  A  question  might  arise  whether, 
if  the  affidavit  is  insufficient  as  to  the  other  parcels  of  property 
and  cannot  be  remedied,  the  whole  must  fall  or  be  sustained  in 
part.  This  question  will  not,  however,  arise  if  the  amendment 
suggested  may  be  allowed. 

The  affidavit  as  to  the  other  parcels  states,  that  "  the  depo- 
nent is  entitled  to  the  immediate  possession  of  seventeen  bar- 
rels of  India  rubber,  &c.,  that  he  is  entitled  to  the  possession 
of  the  property  of  which  he  has  as  above  claimed  the  posses- 
sion, under  and  by  virtue  of  written  articles  of  copartnership 
between  him  and  said  Leal,  which  copartnership  existed  before 
and  was  dissolved  on  the  thirtieth  day  of  December,  1854 ; 
that  such  property,  of  which  the  defendant  claims  to  be  enti- 
tled to  immediate  possession,  belonged  to,  or  was  consigned  to, 
said  copartnership,  of  Depew  and  Leal,  formed  by  said  articles 
of  copartnership,  and  by  said  articles  on  the  dissolution  thereof, 
this  deponent  was,  and  is,  entitled  to  the  possession  of  all  the 
property,  books  and  assets  of  said  copartnership." 

It  is  plain  that  the  case  falls  within  the  last  clause  of  the 
first  subdivision  of  section  207.  The  plaintiff  is  to  show  in  his 
affidavit  that  he  is  lawfully  entitled  to  the  possession  of  the 
goods  claimed  by  virtue  of  a  special  property  therein.  In  such 
a  case,  the  facts  in  respect  to  such  special  property  and  right 
of  possession  must  be  set  forth. 

"We  understand  the  phrase  of  the  affidavit,  "  that  the  pro- 
perty belonged  to,  or  was  consigned  to  said  copartnership,"  to 
mean  that  some  of  the  goods  were  owned,  and  some  consigned, 
and  that  he  cannot  discriminate  between  the  parcels.  This  is 
somewhat  indefinite,  although  we  do  not  consider  it  a  fatal 
defect. 
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The  substance  of  the  affidavit  is  that  the  plaintiff  is  entitled 
as  against  his  copartner  to  the  exclusive  possession  of  the  pro- 
perty, by  virtue  of  the  articles  of  partnership  between  them, 
upon  the  dissolution  which  has  taken  place.  It  is  obvious  that 
the  plaintiff  then  adjudges  for  himself  that  the  articles  do 
contain  such  an  authority.  "We  consider  that  this  does  not 
meet  the  requirement  of  the  section.  The  facts  should  be  so 
shown,  as  that  the  court  can  say,  upon  these  facts,  and  the 
best  apparent  evidence  of  these  facts,  that  a  special  property 
and  right  of  possession  is  made  out.  If  it  appears  that  the 
evidence  of  the  facts  rests  in  a  writing,  that  must  be  set  forth 
as  the  true  basis  of  the  conclusion.  The  substituted  conclusion 
of  the  plaintiff  himself  will  not  do. 

The  cases  of  Fairbanks  v.  Bloomfield,  (2  Ducr,  349),  and  of 
Gibson  v.  Levy,  (Ibid.,  176),  although  cases  of  the  sufficiency 
of  a  pleading,  contain  the  principle  which  we  think  should 
govern  the  present  case. 

2.  The  plaintiff  now  asks  for  liberty  to  file  an  amended  or  sup- 
plemental affidavit,  chiefly  to  set  out  the  articles  of  copartner- 
ship, and  to  explain  how  the  property  came  into  the  hands  of 
the  firm,  more  fully  to  show  the  nature  of  the  special  property. 
The  Judge  at  Special  Term  gave  permission  to  produce  upon 
the  hearing  of  the  appeal  any  papers  which  could  have  been 
legally  read  on  the  motion.  The  articles,  and  the  affidavit  so 
far  as  it  authenticates  the  articles,  and  as  it  details  the  mode 
and  circumstances  under  which  the  property  was  received  and 
held,  would  have  been  properly  at  Special  Term  as  the  foun- 
dation of  such  an  application  as  is  now  made. 

We  have  examined  the  cases  referred  to  upon  the  right  of  the 
Court  to  allow  an  amendment  of,  or  an  addition  to,  the  affida- 
vit in  such  an  action.  (Spalding  v.  Spalding,  3  How.  Pr.  7?., 
297  ;  Stacy  v.  Farnham,  2  /£.,  26  ;  Cutler  v.  Rathbone,  1  Hill, 
204 ;  Harnley  v.  Bates,  19  Wend.,  632).  We  are  satisfied  that 
the  Court  has  such  a  power ;  and  also  that  the  proposed  addi- 
tional affidavit  may  be  used  in  opposing  the  motion  to  set 
aside  the  proceedings.  (Chickman  v.  Chickman,  3  Hoio.,  365). 
This  power  may  be  properly  exercised 'in  a  case  where  what  is 
to  be  supplied  is  an  instrument  referred  to  in  the  original  affi- 
davit, and  mutters  purely  explanatory  of  the  facts  therein 
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stated,  introducing  no  new  substantive  matter.  The  copy  of 
the  articles,  and  an  affidavit  in  place  of  the  one  tendered  on 
the  argument,  setting  forth  the  details  as  to  ownership  and 
consignment  of  the  goods,  may  be  annexed  to  the  original  affi- 
davit and  filed  with  the  sheriff,  with  a  copy  of  the  order  to  be 
entered  herein. 

III.  Assuming  that  the  articles  of  partnership  are  before  the 
Court,  the  question  which  arises  upon  them  is  this :  Whether 
their  operation  is  such  as  to  vest  in  the  plaintiff  a  special 
property  under  which  he  is  entitled  to  the  possession.  The 
plaintiff  and  defendant,  while  partners,  had  a  mutual  and 
co-equal  possession  and  title.  By  the  articles  of  partner- 
ship "it  is  expressly  agreed,  that  at  the  expiration  of  one 
year,  or  other  sooner  or  later  termination  and  dissolution 
of  the  connection  in  business  between  the  parties,  the  said 
Depew  alone  shall  have  and  be  entitled  to  the  possession  of  the 
assets  and  property  of  said  business  and  of  the  copartnership 
hereby  created  for  the  purpose  of  settling  the  debts  and  liabi- 
lities of  the  parties  hereto  in  such  business,  and  shall  have  the 
sole  right  to  settle  that  business." 

We  consider  that  this  is  an  absolute  relinquishment  of  all 
right  of  possession,  which  the  other  partner,  the  defendant,  had 
to  the  property,  and  a  transfer  of  it,  and  of  the  legal  title  to 
it  exclusively  to  the  plaintiff.  The  object  for  which  it  was 
given,  viz.  the  payment  of  the  debts,  cannot  qualify  this  trans- 
fer. The  defendant  had  still  such  an  interest  in  the  property 
as  would  have  warranted  his  interference  to  prevent  a  misap- 
propriation ;  but  it  was  essential  for  carrying  out  the  intent 
that  the  plaintiff  should  settle  up  all  the  business,  to  give  him 
an  unqualified  right  of  possession  and  disposition.  We  con- 
sider that  the  case  is  fairly  within  the  language  of  the  Code ; 
that  the  plaintiff  did  acquire  a  special  property  in  the  goods 
of  which  the  firm  was  not  the  absolute  owners,  and  thus  was 
lawfully  entitled  to  the  possession — as  to  the  other  articles,  he 
became  by  force  of  the  same  instrument,  the  owner  within  the 
section  referred  to.  The  order  will  be  that  the  plaintiff  have 
liberty  to  add  a  supplemental  affidavit,  and  annex  it  to  the 
original,  setting  forth  a  copy  of  the  articles  of  copartnership, 
and  also  substantially  the  statements  as  to  the  possession  of 
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the  property  contained  in  the  affidavit  submitted,  such  affida- 
vit to  be  submitted  to  one  of  the  judges,  and  upon  the  same 
being  done,  that  an  order  be  entered  dismissing  the  appeal,  but 
with  ten  dollars  costs  of  the  motion  to  the  defendant.* 
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Supreme  Court,  first  District;   General  Term,  October,  1855. 
ATTACHMENT. — WHAT  CONSTITUTES  NON-RESIDENCE. 

Where  defendant  left  the  State  of  New-York,  and  remained  in  Hudson,  Wisconsin, 
nearly  a  year,  and  established  himself  in  business  there,  but  intended,  even  should 
it  prove  successful,  to  leave  it  in  the  care  and  management  of  a  clerk,  and  return 
to  his  residence  in  this  State — Held,  that  he  was  not  a  non-resident  by  reason  of 
this  absence.  An  order  at  Special  Term  vacating  an  attachment  which  had  been 
obtained  against  him,  was  affirmed. 

*  In  the  above  suit,  the  defendant  having  only  appeared  conditionally  for  the 
purposes  of  the  motion,  the  plaintiff,  having  previously  paid  the  costs  and  furnished 
the  supplemental  affidavit  ordered  by  the  general  term,  after  the  expiration  of  the 
twenty  days,  applied,  without  notice  to  the  defendant,  to  Mr.  Justice  Bosworth,  at 
special  term,  for  final  judgment  by  default.  He  urged,  that  as  by  the  default  of  defend- 
ant, all  the  facts  alleged  in  the  complaint  were  admitted,  he  had  a  right  to  judgment 
without  either  a  reference  or  a  writ  of  inquiry.  Mi  Justice  Bosworth,  after  consulting 
with  Mr.  Justice  Duer,  held  that  there  should  either  be  a  reference  or  writ  of  inquiry, 
or  the  court  should  itself  take  proof  of  the  facts  stated  in  the  complaint.  The  plain- 
tiff then,  before  Justice  Bosworth,  offered  a  witness,  and  proved  the  statements  of 
the  complaint,  and  his  honor  made  his  decision  in  writing,  reciting  that  the  Court 
had  taken  proof  of  the  facts,  and  directing  the  clerk  to  enter  the  usual  judgment  in 
replevin.  This  was  done,  and  the  whole  action  was  at  an  end. 

Subsequently,  in  the  Supreme  Court,  in  the  case  of  Gale  a.  Rubbins  and  Hertz, 
which  was  an  ac'ion  to  recover  possession  of  a  piano  forte,  the  summons  being 
served  on  Hertz  only,  from  whom  the  sheriff  took  the  piano ;  the  plaintiff,  after  the 
lapse  of  twenty  days,  applied  before  Justice  Mitchell  for  a  separate  judgment  against 
Hertz.  The  judgment  was  rendered  without  either  reference  or  writ  of  inquiry ; 
Mr.  Justice  Mitchell  taking  testimony  enough  to  make  out  a  prima  facie  case  for  the 
plaintiff,  and  ordering  judgment  against  the  defendant  Hertz,  which  was  thereupon 
entered. 

In  neither  of  these  cases,  as  we  are  informed,  was  the  complaint  served  with  the 
summons  and  copy  of  the  affidavit  and  undertaking. 

The  advantages  of  pursuing  the  course  above  indicated,  are  the  saving  of  referees' 
and  jurors'  fees,  and  what  is  often  still  more  important,  the  saving  of  the  (hue  re- 
quired by  a  reference  or  writ  of  inquiry. 
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Appeal  from  an  order  made  at  Special  Term,  vacating  an 
order  of  attachment. 

This  was  an  action  brought  by  William  W.  Hurlbut,  Joseph 
A.  Sweetser,  Philip  Van  Yolkenburgh  and  William  B.Leonard, 
against  Isaac  D.  Seeley,  on  certain  promissory  notes,  given  for 
goods  sold  and  delivered. 

On  the  29th  of  June,  1855,  a  warrant  of  attachment  was 
issued  in  the  action  by  Mr.  Justice  ROOSEVELT,  of  the  Supreme 
Court,  directed  to  the  sheriff  of  the  county  of  Steuben,  which 
recited  that  the  plaintiffs  had  applied  for  an  attachment  against 
the  property  of  said  defendant ;  that  it  appeared  by  affidavits, 
that  a  cause  of  action  existed  against  him  ;  that  he  was  "  not  a 
resident  of  this  State,"  but  resided  at  Hudson,  in  the  county  of 
St.  Croix,  in  the  State  of  Wisconsin,  &c.  The  command  of 
said  attachment  was  to  attach  so  much  of  the  property  of  said 
defendant  as  might  be  sufficient  to  satisfy  the  plaintiff's  de- 
mand, $13,968.79. 

The  application  for  the  warrant  was  on  the  ground  of  the 
non-residence  of  the  defendant.  This  was  shown  by  affidavits, 
stating  in  general  terms  that  the  defendant  left  the  State  of 
New- York  in  September,  1854,  and  established  himself  in 
business,  as  a  merchant,  in  the  town  of  Hudson,  St.  Croix 
county,  Wisconsin,  and  that  ever  since  the  month  of  Septem- 
ber, 1854,  he  continued  to  reside,  and  at  the  time  of  the  appli- 
cation did  reside  in  the  town  of  Hudson,  Wisconsin.  Also, 
that  the  defendant  was  not  a  resident  of  New-York  State,  but 
was  a  resident  of  the  town  of  Hudson,  Wisconsin. 

Under  this  attachment,  property  was  attached  by  the  sheriff 
to  the  amount  of  $9,877.57. 

On  the  23d  of  Juty,  the  defendant  obtained  an  order  requir- 
ing the  plaintiffs  to  show  cause  why  the  attachment  should  not 
be  set  aside,  &c. 

This  order  to  show  cause  was  supported  by  a  number  of  affi- 
davits of  friends,  relatives,  and  business  connections  of  the 
defendant,  tending  to  show  that  the  defendant  had  never 
intended  anything  more  than  a  temporary  absence  from  the 
State  for  business  purposes,  and  that  he  had  always  intended 
to  retain  his  residence  within  this  State,  and  to  return  hither, 
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as  soon  as  the  business  which  took  him  away  should  be  com- 
pleted. There  was  no  affidavit  by  the  defendant.  The  affida- 
vit of  Irene  Seeley  and  Frances  Chase,  which,  with  the  omis- 
sion of  a  few  sentences  not  important  in  this  connection,  was 
as  follows ;  states  very  fully  the  facts  relied  upon  to  show  that 
the  defendant  had  never  forsaken  his  residence  within  the 
State. 

Steulen  County,  ss. — IEENE  A.  SEELEY,  the  wife,  and  FRAN- 
CES CHASE,  the  mother  of  the  defendant,  Isaac  D.  Seeley,  being 
severally  duly  sworn,  say,  and  each  for  herself  says,  that  they 
are  respectively  the  wife  and  mother  of  the  said  defendant,  and 
reside  with  him  and  in  his  family,  at  Hornellsville,  in  the  coun- 
ty of  Steuben,  and  State  of  New  York,  and  did  so  then  and 
there  reside  during  the  summer  and  fall  of  1854.  And  depo- 
nents further  say,  that  the  said  defendant  removed  to  Hornells- 
ville, aforesaid,  in  the  year  1850,  and  settled  there  and  went 
into  business  as  his  permanent  residence,  and  purchased  a  house 
and  lot  and  store  in  that  place,  and  to  the  best  of  the  know- 
ledge and  belief  of  deponents,  has  never  since  intended  to 
change  his  domicil  or  residence. 

And  deponents  further  say,  and  each  fur  herself  says,  that  in 
the  fall  of  1854,  or  rather  in  the  latter  part  of  August,  or  fore 
part  of  September,  that  year,  the  said  defendant  having  stated 
to  them  through  the  summer,  that  his  business  and  receipts  had 
fallen  oif,  and  that  from  the  failure  of  crops  it  would  be  dull 
for  another  year,  and  that  his  liabilities  were  maturing,  and  he 
would  not  be  able  from  the  receipts  of  his  business  as  he  was 
then  doing  it  to  meet  them  ;  the  defendant  proposed  closing  up 
his  branch  store  at  "Wellsville,  taking  more  goods,  a  portion  of 
the  heavy  stock  at  Hornellsville,  with  some  new  goods,  to 
make  an  assortment,  and  sending  Charles  J.  Farrell,  his  chief 
clerk,  West  with  them,  to  dispose  of  by  spring,  and  raise  money 
to  meet  his  debts ;  and  that  when  he  had  raised  funds  suffi- 
ciet  to  relieve  him  from  embarrassment,  close  up  all  his  branch 
concerns,  and  do  no  business  any  where  except  at  Hornells- 
ville, unless  in  disposing  of  such  stock  of  goods  West,  a  loca- 
tion should  be  found  where  he  was  confident  a  money-making 
business  could  be  done,  in  which  case,  if  he  was  in  circum- 
stances to  do  it,  he  would  continue  a  branch  store  there  in  the 
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charge  of  said  Farrell,  and  he  himself  continue  manufacturing 
clothing  in  Hornellsville,  and  his  other  business  there.  That 
the  subject  was  talked  of  in  the  family  and  with  defendant's 
friends  a  long  time,  and  as  deponent  understood  from  defend- 
ant, he  wrote  to,  and  advised  with  Hurlbut,  Sweetser  &  Co., 
his  heaviest  creditors,  and  they  assented  thereto.  That  finally 
the  defendant  concluded  that  he  would  judge  better  as  to  loca- 
ting and  disposing  of  the  goods  West  than  Mr.  Farrell,  and 
that  said  Farrell  could  perhaps  do  better  in  collecting,  and  as 
well  in  the  business  otherwise  as  the  defendant  could. 

That  he,  defendant,  should  only  remain  away  from  his  fami- 
ly until  spring,  when  he  would  return  and  remain  with  his 
family  at  Hornellsville,  and  attend  to  his  business  there ;  and 
if  circumstances  were  such  that  the  business  West  had  better 
be  continued  after  that  time,  said  Farrell  would  then  go  West 
and  take  charge  of  it.  And  deponents  further  say,  and  each 
for  herself  says,  that  there  never  was  any  talk,  conversation, 
or  intention  to  change  the  defendant's  residence,  or  of  his  fam- 
ily leaving  Hornellsville,  nor  of  the  said  defendant  leaving, 
except  until  the  next  spring,  and  that  solely  for  the  purpose 
hereinbefore  stated.  That  it  was  the  express  intention  of  said 
Seeley  and  his  family  to  remain  and  continue  to  reside  in  Hor- 
nellsville aforesaid,  and  to  continue  his  business  there,  and  that 
said  defendant  absented  himself  from  his  residence  and  family 
with  reluctance,  solely  because  he  supposed  by  such  temporary 
absence  he  would  raise  funds  to  meet  his  debts,  and  release 
himself  from  embarrassment.  That  he  left  his  business  going 
on  at  Hornellsville  as  usual — his  family  residing  together,  ex- 
cept such  children  as  were  absent  (in  this  State)  at  school — and 
his  social  and  domestic  relations  unchanged,  and  with  the  bona 
fide  intention  of  returning  to,  and  remaining  with  his  family 
at  Hornellsville,  in  the  spring  of  1855.  That  as  the  time  for 
his  return  approached,  his  family  expected  his  return  until  a 
letter  was  received  by  them,  stating  that  he  had  not  succeeded 
in  raising  sufficient  funds  to  meet  his  engagements,  and  that  in 
hopes  of  doing  so,  he  should  be  compelled  to  remain  absent  a 
short  time  longer.  That  as  soon  as  possible  he  should  return 
home  and  remain  with  his  family ;  that  letters  of  this  tenor 
were  received  from  time  to  time,  until  the  time  for  his  return 
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wrs  definitely  fixed  for  the  first  of  July,  and  that  on  the  morn- 
ing of  the  4th  day  of  July,  said  defendant  did  come  home  at 
Hornellsville,  aforesaid.  That  finding  his  store  closed,  by  vir- 
tue of  the  attachment  in  this  suit,  he  went  to  New  York  to  try 
to  make  some  arrangement  about  the  matter,  and  failing  to 
do  so,  he  returned,  and  stating  that  he  was  informed  or  believ- 
ed, that  the  plaintiffs  in  this  action  had  sent  West  to  seize  his 
property  there,  he  soon  again  started  West  to  see  to  that  busi- 
ness, and  see  what  would  be  done,  and  is  now  absent.  That 
deponents  expect  him  to  return,  as  soon  as  business  will  permit 
him  to  do  so.  And,  that  but  for  these  proceedings,  and  the  re- 
port that  the  plaintiff's  had  sent  West  to  seize  the  remainder  of 
the  goods,  then  the  said  defendant  would  at  this  time  have 
been  at  home  with  his  family. 

Jurat.  FRANCES  CHASE, 

IRENE  A.  SEELEY. 

To  rebut  the  affidavits  read  on  behalf  of  the  defendant, 
which  were  to  the  above  effect,  the  plaintiffs'  counsel  read  the 
affidavit  of  each  of  the  plaintiffs,  denying  that  there  was  any 
arrangement  or  understanding  between  themselves  and  the 
defendant  that  the  defendant  should  go  to  Wisconsin,  or  that 
they  had  any  information  from  him  that  his  absence  was  to 
be  merely  temporary.  They  also  produced  letters  which  had 
passed  between  themselves  and  the  defendant,  upon  which 
they  relied  to  show  that  the  defendant  contemplated  a  resi- 
dence in  Wisconsin.  The  most  important  portion  of  this 
correspondence,  so  far  as  this  point  is  concerned,  was  the  fol- 
lowing extract  from  a  letter  from  the  defendant  to  the  plain- 
tiffs, dated  Hudson,  December  30th,  1854 : 

"  *  *  *  Now,  gentlemen,  I  do  not  believe  it  would 
be  best  for  my  business  to  be  closed  now ;  what  will  be  the 
result  if  it  is  ?  Why,  gentlemen,  the  result  is  obvious ;  the 
property  will  be  sold  off  at  forced  sales  for  half  its  value,  and 
one-half  of  this  amount  is  swept  away  by  the  attendant  ex- 
penses ;  and  when  the  matter  is  finally  closed  up,  the  creditors 
receive  only  a  very  small  amount ;  a  heavy  debt  is  still  resting 
on  my  shoulders,  which  I  should  never  be  able  to  pay ;  my 
family  destitute,  and  perhaps  my  name  coupled  with  dishonor. 


NEW-YOKE.  143 


Hurlbut  a.  Seeley 


Now,  gentlemen,  to  avert  the  fulfilment  of  this  picture,  I  have 
forsaken  for  the  time  being,  home,  wife,  children  and  friends, 
and  have  commenced  business  upon  the  very  outskirts  of  civili- 
zation. And,  gentlemen,  the  main  object  by  which  I  was  ac- 
tuated was,  that  I  might  be  the  better  enabled  to  pay  my 
honest  debts,  that  none  should  lose  anything  by  me.  *  *  *" 

Upon  the  whole  evidence  Mr.  Justice  Clerke  made  an  order, 
on  the  10th  August,  1855,  setting  aside  the  attachment.  This 
was  done  on  the  ground  that  the  defendant  was  a  resident  of 
this  State  at  the  time  of  issuing  the  attachment ;  and  that  it 
was  therefore  irregular. 

The  plaintiffs  appealed  from  this  order. 

John  Livingston  and  S.  Seardsley  for  appellants. 

I.  If  the  defendant  "  was  not  a  resident  of  this  State"  when 
the  attachment  was  issued,  it  was  regular.     (Code  of  1851, 
§§  227,  229). 

II.  It  is  not  denied  that  the  defendant's  domicil,  when  the 
attachment  issued,  was  in  this  State,  but  he  was  not  then  a 
resident  here ;    his  residence  was  at  Hudson,  in    Wisconsin. 
Both  the  courts  and  the  lexicographers  make  a   distinction 
between  the  term  domicil  and  residence.      Webster  defines  the 
word  domicil  to  be  "  a  place  of  permanent  residence  either  of 
an  individual  or  family — a  residence  animo  manendi."     Re- 
sidence, he  says,  is  "  the  act  of  abiding  or  dwelling  in  a  place 
for  some  continuance  of  time,  as  the  residence  of  an  American 
in  France  or  Italy  for  a  year."     He  also  says,  reside  is  "  to 
have  a  settled  abode  for  a  time.     "When  the  word  is  applied 
to  strangers  or  travellers,  we  do  not  say  a  man  resides  in  an 
inn  for  a  night,  but  he  resided  in  London  or  Oxford  a  month 
or  a  year.     A  man  lodges,  stays,  remains,  abides  for  a  day  or 
very  short  time  ;  but  reside  implies  a  longer  time,  though  not 
definite."     He  defines  the  adjective  non-resident,  "  not  resid- 
ing in  a  particular  place,  on  one's  own  estate,  or  in  one's  pro- 
per place,  as  a  non-resident  clergyman  or  proprietor  of  lands." 
The  noun  non-resident,  he  says,  means  "  one  who  does  not  re- 
side on  his  own  lands,  or  in  the  place  where  official  duties 
require."     (Matter  of  Thompson,  1  Wend.  43). 
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Section  229  of  the  Code,  under  which  the  plaintiffs'  attach- 
ment issues,  authorizes  it  "  when  the  defendant  is  either  a 
foreign  corporation,  or  not  a  resident  of  this  State,  or  has  de- 
parted therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  a  like  intent." 

It  is  intended  to  give  a  remedy  to  creditors  whose  debtors 
cannot  be  served  with  process.  If  the  debtor  absconds  or 
conceals  himself  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  then  attachment  issues ;  and 
if  he  notoriously  resides  abroad,  then  it  issues ;  but  if  he 
goes  openly  to  another  State  and  remains  there,  doing  business 
but  intending  to  return  when  his  convenience  will  permit,  his 
counsel  contends  he  is  not  a  non-resident  debtor,  and  his  pro- 
perty cannot  be  touched.  He  may  become  bankrupt  abroad, 
and  the  creditor  here  may  stand  by  and  acknowledge  and 
regret  the  insufficiency  of  our  laws,  but  the  property  cannot 
be  touched.  The  legislature  never  intended  such  a  state  of 
things.  If  they  did  so  intend,  then  a  debtor  by  residing 
abroad,  without  declaring  an  intention  to  remain,  might  pre- 
vent his  creditors  from  ever  collecting  their  debts.  The  reason 
why  this  remedy  is  given  against  the  property  of  debtors  resi- 
dent abroad  is  equally  applicable  whether  the  debtor  is  absent 
permanently  or  temporarily.  Ko  length  of  residence,  without 
the  intention  of  remaining,  constitutes  domictt. 

If  it  is  said  that  the  plaintiffs  could  have  reached  the  pro- 
perty by  execution  ;  we  reply,  such  is  not  the  fact,  for  the 
defendant  being  without  the  State,  was  not  liable  to  an  injunc- 
tion order  and  the  other  coercive  measures  known  to  the  laws 
of  this  State  for  the  collection  of  debts  ;  and  before  the  judg- 
ment could  have  been  obtained,  the  property  would  have  been 
transferred  beyond  the  reach  of  an  execution. 

Section  100  of  the  Code  provides  that  if,  after  a  cause  of 
action  shall  have  accrued,  the  debtor  shall  depart  from  and 
reside  out  of  the  /State,  the  time  of  his  absence  shall  not  be 
deemed  any  part  of  the  time  limited  for  the  commencement 
of  actions.  And  under  it,  the  Superior  Court  in  Fi<rd  vs. 
Bdbcock,  (2  Sand.,  519),  held,  that  during  each  successive 
absence,  he  must  be  deemed  a  non-resident,  and  that  such 
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absences  may  be  accumulated  arid  deducted  from  the  time  of 
limitation ;  thus  construing  an  absence  for  a  short  period  to  be 
a  residence  abroad. 

In  Frost  v.  Brisbin,  (19  Wend.  11),  the  court  held  that  a 
person  having  his  domicil  here,  who  carries  on  business  out 
of  this  State,  and  personally  superintends  the  same,  is  not  a 
resident  of  this  State,  and  that  the  domicil  of  a  party  may  be 
in  one  State,  and  his  actual  residence  in  another.  (See  also 
Roosevelt  u.  Kellogg,  20  Johns.  210 ;  Matter  of  Wrigley,  8 
Wend.  130  ;  Bartlett  v.  City  of  New  York,  5  Sand.  47 ;  Hag- 
gart  v.  Morgan,  1  Seld.  423). 

A.  J.  Perry  and  W.  M.  Evarts  for  respondents,  cited  Craw- 
ford v.  Wilson  (4  Barb.  504)  and  Lee  v.  Stanley,  (9  Now.  Ps. 
272). 

BY  THE  COURT. — MITCHELL,  J. — The  defendant's  property 
was  attached  on  the  ground  of  his  being  a  non-resident  of  this 
State.  The  original  affidavits  were  in  general  terms,  alleging 
that  the  defendant  had  established  himself  in  Wisconsin  and 
became  a  resident  there ;  and  were  prima  facie  sufficient. 
The  defendant  moved  to  set  aside  the  attachment,  and  produced 
various  affidavits  to  show  that  although  he  had  gone  to  Wis- 
consin, it  was  only  for  a  temporary  purpose.  It  was  under- 
stood on  the  argument  that  the  real  question  was,  whether  the 
defendant  had  gone  away  on  a  single  adventure,  to  dispose  of 
certain  goods,  and  remained  with  that  single  purpose,  or  had 
gone  or  remained  there  with  the  intention  not  only  of  selling 
what  he  took  with  him,  but  of  establishing  there  a  business 
which  he  himself  should  there  superintend.  He  had  a  store 
at  Hornellsville  in  this  State  and  another  in  Wellsville,  and 
owned  real  estate  here,  and  had  a  home  here  where  he  and  his 
wife  and  children  lived.  Business  falling  off  very  much,  he 
concluded  to  close  the  store  at  Wellsville  and  to  send  his 
principal  clerk  with  a  portion  of  the  goods  from  both  stores, 
and  some  others  to  be  purchased,  to  Hudson,  Wisconsin,  to 
dispose  of  them  there,  where  sales,  though  at  retail,  were  more 
ready,  and  for  cash  ;  and  to  retain  his  store  at  Hornellsville 
and  remain  there  with  his  whole  family.  This  was  approved 
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by  his  creditors,  and,  among  others,  by  the  plaintiffs.  This 
plan  he  afterwards  changed,  so  far,  only,  as  that  he  should  go 
in  place  of  his  clerk  to  Hudson.  He  left  this  State  in  Septem- 
ber, 1853,  intending  to  return  in  the  spring.  Spring  came, 
and  he  found  his  sales  not  so  ample  as  he  had  hoped,  and  he 
wrote  that  he  would  return  in  June.  After  that  he  wrote  that 
he  would  without  fail,  and  whatever  the  result  might  be,  re- 
turn about  the  first  of  July.  Accordingly,  on  the  30th  of  June 
he  was  on  his  way,  in  pursuance  of  that  intention,  to  this  State. 
Both  his  lawyers,  who  are  partners,  his  physician,  his  principal 
clerk,  his  foreman  and  two  other  clerks,  and  some  acquaint- 
ances, with  his  mother  and  his  wife,  all  concur  that  his  original 
intention  was  that  he  should  go  to  Hudson  only  to  open  and 
commence  sales  ;  and  with  the  sole  purpose  of  disposing  of  the 
goods  and  raising  money  to  pay  his  debts  ;  and  that  if  the  busi- 
ness there  should  be  deemed  profitable  enough  to  justify  the 
establishment  of  a  branch  there,  then  that  Farrell,  his  chief 
clerk,  "  should  go  and  take  charge  of  such  branch  business,  and 
continue  it;  and  that  the  defendant  himself  should  conduct  the 
principal  business  at  Hornellsville"  in  this  State ;  and  that  he 
never  expressed  nor  did  any  of  them  understand  that  he  ever 
formed  a  different  conclusion,  except  his  intention  to  remain 
until  about  the  first  of  July. 

All  this  shows  as  clearly  as  could  be,  a  fixed  design  to  go 
to  Wisconsin  only  for  the  purpose  of  selling  out  the  one  adven- 
ture, and  if  a  branch  should  be  established  there,  to  have  it 
under  the  charge  of  a  clerk,  and  not  of  the  defendant ;  and  for 
the  defendant  to  return  to  this  State.  In  opposition  to  this  are 
produced  the  defendant's  letters,  and  the  strongest  expression 
there  found  against  him  is  one,  when  speaking  of  his  efforts  to 
prevent  loss  to  his  creditors,  he  says,  "  to  avert  the  fulfilment 
of  this  picture,  I  have  forsaken,  for  the  time  being,  home,  wife, 
children,  and  friends,  and  have  commenced  business  upon  the 
very  outskirts  of  civilization."  This,  without  any  explanation, 
might  show  that  the  defendant  had  gone  there  to  establish 
business  and  to  conduct  it  himself;  but  it  is  the  only  expression 
to  that  effect,  and  on  its  face  it  shows  that  his  absence  was  to 
be  only  temporary,  even  if  the  business  was  to  be  permanent. 
For  he  limits  the  duration  of  his  absence  in  saying,  "I  have 
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forsaken,  for  the  time  being,  home,  wife,  children  and  friends." 
The  concurrent  affidavits  of  wife,  mother,  counsellors,  clerks, 
physicians  and  acquaintances,  are  not  to  be  overweighed  by 
that  single  expression ;  and  they  show  that  he  was  to  be  absent 
only  to  sell  out  the  adventure  which  he  took  with  him,  or  if  he 
found  the  business  there  good,  then  to  establish  a  branch  there, 
and  return  home  and  leave  the  branch  in  charge  of  his  clerk. 

Then,  as  the  special  term  found,  he  was  still  a  resident  of  this 
State,  and  only  temporarily  absent  for  a  single  purpose,  which, 
from  its  nature,  would  not  keep  him  away  from  the  process  of 
our  courts. 

The  order  at  special  term  should  be  affirmed,  without  costs. 

MOREIS,  J. — I  concur  in  the  opinion  of  Mr.  Justice  Mitchell. 

ROOSEVELT,  J.,  (dissented). — An  attachment  having  been 
issued  against  the  property  of  the  defendant  as  a  non-resident 
debtor,  it  was  subsequently  discharged  by  the  judge  on  the 
ground  that  the  defendant  not  only  had  been — which  was  ad- 
mitted— but  continued  to  be,  which  was  denied — a  resident  of 
this  State.  From  that  order  the  plaintiffs  appeal  to  the  general 
term,  and  the  question  to  be  determined  is,  what,  in  these  cases, 
constitutes  non-residence. 

The  Code,  in  giving  the  remedy  by  attachment,  where  the 
party  sued  "  is  not  a  resident  of  this  State,"  has  furnished  no 
specific  definition  of  the  sense  in  which  it  uses  this  much  liti- 
gated form  of  expression.  We  are  left,  therefore,  in  determin- 
ing its  meaning,  to  the  ordinary  rules  of  interpretation. 

Any  person,  it  is  well  settled,  may  have  his  domicil  in  one 
place  and  his  residence,  for  the  time  being,  in  another.  Thus 
a  citizen  of  New  York  may  retain  his  dwelling  in  this  city, 
with  its  furniture,  undisturbed,  in  charge  of  his  ordinary  do- 
mestics, for  a  year  or  more,  while  he  is  educating  his  children 
in  Switzerland,  and  occupying  a  hired  house  in  Geneva  for 
that  purpose.  In  such  case,  New  York,  it  is  obvious,  continues 
to  be  the  place  of  his  domicil ;  and  it  seems  equally  obvious 
that  he  becomes,  notwithstanding,  a  temporary  resident  of  the 
city  of  Geneva.  But  does  it  follow,  say  the  defendant's  coun- 
sel, that  in  becoming  a  temporary  resident  of  Geneva  he  be- 
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comes  a  non-resident,  permanent  or  temporary,  of  New  York  ? 
May  not  a  man  have  two  residences  at  the  same  time,  a  per- 
manent and  a  temporary  one?  He  certainly  may.  In  the 
case  put  of  one  of  our  citizens  living  in  Geneva,  if  asked  what 
was  his  place  of  residence,  he  would,  no  doubt,  answer,  using 
the  term  as  synonymous  with  domicil — "  in  New  York."  This 
illustration,  however,  only  shows  that  a  man  may  have  a  resi- 
dence in  one  place,  and,  at  the  same  time,  be  a  resident  in  an- 
other. And  the  statute  does  not  say  that  a  debtor's  property 
shall  be  attached  if  he  has  no  residence  in,  but  if,  at  the  time, 
he  is  not  a  resident  of  this  State.  Of  what  consequence,  look- 
ing to  the  object  of  the  law,  is  it  to  the  creditor  that  his  debtor 
has  a  residence  or  a  dozen  residences  in  this  State,  if  he  himself 
remains  for  years,  perhaps,  out  of  its  jurisdiction,  residing  ac- 
tually and  personally  in  Paris  or  Geneva?  Wherein,  so  far 
as  the  creditor's  remedy  for  his  debt  is  concerned,  does  such 
residing  abroad  differ  in  its  effect  from  absconding  or  conceal- 
ment? In  either  case,  the  reason  for  attaching  the  property 
arises  from  the  impossibility  of  summoning  the  person. 

But  this  reason,  it  may  be  said,  would  apply  equally  to  the 
case  of  a  debtor  merely  travelling  abroad.  The  answer  is,  that 
on  account  of  the  inconvenient  restraint  upon  locomotion, 
which  the  allowance  of  an  attachment  in  such  cases  would  pro- 
duce, the  Legislature  have  in  effect  excepted  travellers  from 
the  provision.  A  man,  so  far  as  this  law  is  concerned,  may 
travel  without  apprehension  ;  but  the  moment  he  ceases  to  sus- 
tain the  character  of  a  traveller,  and  for  purposes  of  education 
or  business,  takes  up  a  fixed  temporary  abode,  he  becomes,  for 
the  time  being,  a  resident  abroad ;  and  as  a  consequence,  for 
the  time  being,  in  the  eye  of  the  law,  a  non-resident  at  home, 
and  liable,  as  such  non-resident,  to  have  his  property  which  he 
has  left  behind  attached  for  the  payment  of  his  debts. 

I  see  nothing  unreasonable  in  this  rule ;  on  the  contrary, 
while  extending  all  due  indulgence  to  the  love  of  foreign  tra- 
vel, it  shows  no  more  than  proper  regard  for  the  claims  of 
domestic  justice.  Applied  to  the  defendant's  case,  the  attach- 
ment clearly  was  rightfully  granted. 

He  had  left  his  family  behind,  it  is  true — but  they  could  not 
be  sued,  and  he  had  taken  up  a  residence  and  opened  and  kept 
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a  store  for  nine  months  and  upwards  in  a  distant  State.  I 
think  it  pretty  evident,  moreover,  that  had  his  anticipations 
been  realized,  his  family  would  ultimately  have  followed  him 
to  their  new  home.  In  one  of  his  letters  to  his  correspondents 
after  visiting  the  West,  he  speaks  of  the  place  selected  by  him 
"  to  open  a  store,"  as  a  spot  where  he  could  "  build  up  a  large 
and  profitable  trade."  In  one  of  their  letters  to  him,  his  cor- 
respondents inquire,  what  under  the  circumstances  will  be  the 
effect  of  his  "  moving :"  showing  very  clearly,  the  sense  in  which 
they  understood  his  declarations.  And  he,  in  his  reply,  instead 
of  correcting  this  impression,  as  he  no  doubt  would  have  done, 
had  he  considered  it  erroneous,  simply  says,  that  he  does  not 
"  think  his  leaving  here" — that  is,  leaving  his  original  place  of 
business,  will  have  the  effect  of  depreciating  his  existing  pro- 
perty, as  his  friends  suggested. 

Five  months  afterwards,  too,  "writing  from  the  new  "  place 
which  he  had  chosen,"  and  in  which  he  had,  seemingly  at  least, 
established  himself ;  after  describing  the  probable  conse-. 
quences  of  a  certain  course  of  procedure,  he  observes  :  "  Now, 
gentlemen,  to  avert  the  fulfilment  of  this  picture,  I  have  for- 
saken for  the  time  being,  home,  wife,  children  and  friends,  and 
have  commenced  business  upon  the  very  outskirts  of  civiliza- 
tion." Surely,  the  place  of  which  a  man  could  thus  write  be- 
fore going  to  it,  and  which  he  could  thus  characterize  after 
months  of  actual  occupancy,  must  at  least  be  his  temporary 
residence.  And  if  so,  is  he  not,  while  personally  at  it,  and  far 
away  from  his  original  domicil,  properly  termed  for  the  time 
being,  a  non-resident  of  the  latter — at  least,  within  the  true 
spirit  and  meaning  of  the  law  of  attachment  ? 

If  the  inferences  thus  drawn  from  the  defendant's  acts  and 
correspondence,  had  been  to  any  material  extent  erroneous,  is 
it  to  be  supposed  that,  anticipating  as  he  no  doubt  did,  their 
suggestion,  he  would  have  written  to  contradict  them  by  his 
own  affidavit?  On  a  question  of  residence,  where,  although 
not  conclusive,  so  much  depends  on  the,  perhaps,  unrevealed 
intents  of  the  mind,  the  unexplained  absence  of  the  party's  own 
affidavit,  (he  being  permitted,  if  disposed,  to  be  his  own  wit- 
ness), is  a  strong  negative  circumstance,  amply  sufficient,  as  it 
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seems  to  me,  even  were  the  facts  otherwise  doubtful,  to  turn 
the  scale  against  him. 

My  conclusion,  as  well  on  principle  as  on  authority,  is,  that 
the  defendant  at  the  time  in  question,  was  at  least  a  temporary 
resident  of  Wisconsin,  and  not  a  resident  of  this  State ;  and 
that  the  order  vacating  the  attachment  ought  therefore  to  be 
reversed.  See  the  cases  cited  in  Voorhies'  Code.,  203. 


CARPENTER  a.  SWEET. 

New  York  Common  Pleas  /  General  Term,  July,  1855. 
EXAMINATION  OF  ASSIGNOR. — COMPETENCY  OF  DEFENDANT. 

When  the  assignor  of  a  thing  in  action  is  examined  by  the  plaintiff,  (his  assignee), 
the  defendant  can  only  offer  himself  as  a  witness  to  the  same  matter  to  which  the 
assignor  has  testified,  and  not  to  matter  which  does  not  controvert  the  facts  tes- 
tified to  by  such  assignor,  but  goes  in  avoidance  or  discharge  of  the  liability  re- 
sulting from  those  facts. 

Thus  when  a  plaintiff  proves  by  such  assignor  a  sale  to  the  defendant,  it  is  not  com- 
petent for  the  defendant  to  testify,  on  his  own  behalf,  to  a  subsequent  payment, 
or  a  release,  or  infancy,  or  other  matter  in  avoidance  of  the  legal  consequences 
of  the  facts  sworn  to  by  the  assignor. 

Whether  such  payment  might  be  testified  to  by  the  defendant  when  the  purchase 
and  payment  were  simultaneous,  and  the  assignor  was  examined  as  to  the  trans- 
action generally. — Query? 

Appeal  from  a  judgment  of  the  district  court  for  the  third 
judicial  district. 

W.  C.  Carpenter,  appellant,  in  person. 
Wightman  &  Clark  for  respondent. 

WOODRUFF,  J. — The  views  expressed  by  this  court  in  Ward 
v.  Ingraham,  (1  E.  2).  Smith,  538),  seem  to  me  conclusive 
in  the  present  case.  Section  399  of  the  Code  of  Procedure, 
provides  that  when  an  assignor  of  a  thing  in  action,  &c.,  is 
examined  as  a  witness  on  behalf  of  any  person  deriving  title 
through  or  from  him,  the  adverse  parly  may  offer  himself  as 
a  witness  to  the  same  matter,  and  shall  be  so  received. 

This  action  is  prosecuted  by  the  plaintiff  as  the  assignee  of 
Thomas  Law,  to  recover  money 'due  from  the  defendant  for  a 
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horse  alleged  to  have  been  sold  by  Law  to  the  defendant. — On 
the  trial  the  plaintiff  examined  Law,  his  assignor,  and  proved 
by  him  the  sale  and  delivery  of  the  horse  to  the  defendant,  the 
price  thereof  and  the  assignment  to  the  plaintiff.  The  defend- 
ant then  offered  himself  as  a  witness  on  his  own  behalf,  and  to 
the  three  facts  above  mentioned  he  was  plainly  competent : — • 
In  relation  to  the  alleged  sale  and  delivery,  the  price,  and  the 
assignment,  he  might  testify,  for  to  these  matters  the  assignor 
had  testified.  But  he  was  also  offered  to  prove,  and  notwith- 
standing the  plaintiff's  objection,  was  permitted  tb  testify,  that 
he  had  paid  for  the  horse  the  full  price : — when  such  pay- 
ment was  made,  he  did  not  state.  This  was  not  the  matter 
respecting  which  the  assignor  had  been  examined,  but  was 
new  matter,  matter  entirely  consistent  with  the  truth  of  all  that 
the  assignor  had  testified,  and  tending,  not  to  controvert  the 
case  made  by  the  plaintiff's  witness,  but  to  establish  a  defence 
in  avoidance  of  the  plaintiff's  case.  The  object  of  the  section 
of  the  Code  referred  to,  was  to  place  the  parties,  in  respect  to 
any  fact  which  might  be  within  the  knowledge  of  the  parties 
to  the  transaction  only,  so  far  upon  equal  ground  that  if  the 
plaintiff  relied  upon  the  assignor,  as  to  any  fact  in  his  case, 
the  defendant  might,  as  to  such  fact,  controvert  the  evidence 
by  his  own  oath.  Thus,  if  the  plaintiff  relied  upon  the  assignor 
to  prove  a  sale,  the  defendant  might  testify  to  the  matter  of 
the  sale,  and  so  as  to  delivery,  price,  or  any  other  fact  on 
which  his  claim  depends.  I  do  not  think  that  practically  the 
rule  operates  equally  ;  and  if  the  legislature  had  gone  further 
and  applied  to  this  examination  the  provisions  of  section  395, 
so  that  when  the  assignor  was  examined  the  defendant  might 
testify  to  discharge  himself  of  any  liability  resulting  from  the 
facts  testified  to  by  the  assignor,  it  would  seem  to  have  made 
the  rule  more  equitable,  but  such  is  not  the  meaning  of  section 
399.  Where  a  sale  is  proved,  proof  of  payment  is  not  the 
"  same"  but  new  matter. 

The  case  of  Gardiner  v.  Clark  (17  Barb.  8.  C.  R.  538)  is  in 
conflict  with  these  views ;  and  I  exceedingly  regret,  that  on  a 
subject  of  so  great  importance,  there  should  not  be  uniformity 
of  decision.  But  with  a  disposition  to  regard  the  opinion  of 
the  Supreme  Court  in  that  case  with  great  respect,  I  have  not 


152  ABBOTTS'  PKACTICE  KEPOKTS. 

Carpenter  a.  Sweet. 

been  able  to  bring  my  mind  to  the  conclusion,  that  our  views 
of  the  construction  of  the  Code  in  this  particular  are  erroneous. 
To  give  full  effect  to  the  decision  referred  to,  is  in  substance  to 
strike  out  of  the  section  the  words  "  to  the  same  matter ;"  for 
according  to  the  opinion  of  Mr.  Justice  Bacon,  whenever  an 
assignor  is  called  to  testify  to  facts  which  charge  the  defendant 
with  a  liability,  the  defendant  may  testify  to  any  other  facts 
whatever,  occurring  at  the  same,  or  at  any  other  time,  which 
will  operate  either  to  controvert  those  facts,  or  avoid  their 
legal  effect :  »i.  e.,  he  may  deny  what  the  assignor  testifies,  or 
may  show  facts  inconsistent  with  his  evidence ;  or  may  avoid 
the  liability  cast  upon  him  by  testifying  to  independent  mat- 
ter;  as  a  release,  infancy,  payment,  or  statute  of  limitations, 
and  the  like.  That  is  to  say,  the  Supreme  Court  construes  the 
section  as  if  it  meant,  that  when  the  assignor  is  called  to  estab- 
lish a  liability,  the  defendant  may  testify  to  any  defence, — "  the 
same  matter"  in  this  view,  being,  not  the  facts  to  which  the 
assignor  testifies,  but  the  cause  of  action  his  evidence  tends  to 
establish,  and  every  fact  which  will  tend  to  defeat  it.  In  my 
opinion,  the  legislature  have  used  the  language  in  a  more 
restricted  sense,  and  with  the  same  distinctions  with  which 
these  terms  and  their  opposite  are  used  in  pleading.  Thus, 
section  147,  refers  to  matters  appearing  in  the  complaint — sec- 
tion 149,  permits  an  answer  which  shall  controvert  the  allega- 
tions in  the  complaint,  or  "  a  statement  of  new  matter  constitut- 
ing a  defence,  or  counter  claim."  Formerly,  section  153,  al- 
lowed a  reply  whenever  the  answer  contained  new  matter. 
(Code  of  1849).  Now,  a  reply  is  allowed  when  the  new  matter 
constitutes  a  counter  claim.  Section  154,  again  speaks  of  "  new 
matter  constituting  a  defence,"  &c.  Section  165,  recognizes 
the  distinction  between  the  "  matter  charged"  by  the  plaintiff, 
and  matter  in  mitigation,  or  justification,  or  avoidance ;  and 
section  168,  again  recognizes  the  same  distinction,  and  shows 
that  in  the  Code,  the  term  new  matter,  has  the  same  meaning 
that  it  had  before  the  Code.  If  the  terms  "  the  same  matter," 
and  "new  matter"  have,  when  applied  to  pleading,  the  same 
signification  they  have  had  heretofore,  it  seems  to  me  clear, 
that  when  applied  to  evidence  to  be  given  under  the  pleadings, 
they  must  have  the  same  signification.  A  party  must  in  his 
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proof,  be  confined  to  his  allegations.  Suppose  the  complaint 
avers  a  sale  and  delivery,  and  the  answer  contains  two  defences, 
the  one  a  general  denial  of  the  facts  charged,  and  the  other  a 
counter  claim.  Is  there  any  doubt  that  the  latter  defence  is  to 
be  deemed  new  matter  in  every  sense,  both  for  the  purposes  of 
pleading  and  proof?  If  so,  and  the  assignor  testifies  to  the 
sale,  can  the  defendant  be  received  to  testify  to  the  new  mat- 
ter constituting  a  counter  claim  ?  I  think  not ;  nor  to  payment, 
or  release,  or  other  new  matter.  So  the  rules  governing  the 
conduct  of  a  trial,  as  that  a  plaintiff  having  rested  his  case, 
is  not,  in  general,  permitted  after  the  defendant's  evidence  is 
in,  to  go  into  matter  not  opened  by  the  defendant's  evidence  ; 
and  if  the  defendant's  evidence  is  confined  to  rebutting  the 
very  same  facts  or  matters  to  which  the  plaintiff's  witnesses 
have  testified,  the  plaintiff  cannot  examine  further  witnesses. 
The  strikingly  dissimilar  language  used  by  the  legislature  in 
sections  395  and  397,  contrasted  with  section  399,  show  that 
they  used  the  language  of  the  last  named  section  in  the  sense 
we  have  given  it.  Thus  in  section  395,  it  is  provided,  that  "a 
party  examined  by  the  adverse  party,  may  testify  on  his  own 
behalf  in  respect  to  any  matter  pertinent  to  the  issue.  But  if 
he  testify  to  any  new  matter  not  responsive  to  inquiries  put  to 
him  or  necessary  to  explain  or  qualify  his  answers  or  dis- 
charge-him  when  his  answers  would  charge  himself,  such  ad- 
verse party  may  offer  himself  as  a  witness  to  such  new  matter^ 
and  shall  be  received."  This  shows,  that  the  legislature  in  this 
section,  had  distinctly  in  view  the  distinction  between  the  same 
matter  elicited  by  the  inquiries  of  the  adverse  party  and 
new  matter ;  and  that  in  this  example  they  intended  ex- 
pressly to  provide,  that  a  party  so  examined  might  not  only 
give  evidence  touching  the  same  matter  thus  inquired  of, 
but  might  discharge  himself  when  those  matters  would  tend 
to  charge  him ;  while,  on  the  other  hand,  when  such  adverse 
party  offers  himself,  he  is  strictly  confined  to  the  new  matter 
testified  to — and  in  section  397,  the  legislature  provides  that 
when  a  co-plaintiff  or  co-defendant  is  examined  as  a  wit- 
ness the  other  plaintiff  or  defendant  may  offer  himself  as  a 
witness  to  the  "  same  cause  of  action  of  defence?'  Showing 
in  both  these  sections  not  only  a  design  to  admit  a  wider  range 
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of  examination,  but  also  a  plain  recognition  of  the  difference 
between  an  examination  of  the  witness  or  party  to  the  same 
matter  and  his  examination  to  new  matter  on  his  own  behalf. 
The  terms  of  section  399,  confine  the  examination  of  the  de- 
fendant to  the  same  matter  testified  to  by  the  assignor  and  do 
not  (as  is  done  in  §  395)  intimate  that  he  may  testify  to  any 
matter  which  will  discharge  him  when  the  evidence  of  the  as- 
signor would  charge  him,  as  Mr.  Justice  Bacon  obviously 
holds.  The  legislature  did  not  I  think  make  use  of  language 
so  widely  different  without  intending  to  make  a  distinction, 
nor  do  I  think  they  used  the  terms  "  the  same  matters,"  with- 
out intending  the  very  same  matters  to  which  the  assignor 
testifies,  and  no  others;  otherwise,  why  did  they  use  those 
words  at  all  ?  If  in  any  case  this  construction  gives  the  plantiff 
an  undue  advantage  we  must  regret  it,  but  we  cannot,  I  think, 
provide  the  remedy.  It  will  rarely  be  true  that  when  a  sale 
and  payment  are  part  of  the  same  transaction  that  the  assignor 
can  be  so  examined  by  the  plaintiff  as  not,  to  open  the  door  to 
the  defendant  to  testify  to  all  that  took  place  at  the  time,  for, 
if  leading  questions  are  not  permitted  and  the  assignor  is  ex- 
amined in  relation  to  the  transaction  between  himself  and  the 
defendant  generally,  it  would  seem,  even  under  the  views  I 
have  above  expressed,  that  the  whole  transaction  would  be  the 
matter  testified  to,  and  that  the  defendant  could  testify  to  the 
whole.  But  be  this  as  it  may,  I  cannot  find  warrant  for  say- 
ing that  he  may  testify  to  other  facts,  occurring  at  another 
time,  forming  no  part  of  the  transaction,  testified  to  merely 
because  the  legal  effect  of  the  assignor's  evidence  is  to  charge 
him  with  a  liabilit3T,  which  he  can  only  avoid  by  showing  sub- 
sequent payment,  release,  or  by  testifying  to  his  infancy  or 
other  matter  entirely  consistent  with  what  the  assignor  has 
sworn  to,  but  going  to  new  matter  in  avoidance. 

I  am  of  opinion  that  the  judgment  should  be  reversed. 
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FELLERMAN'S  CASE. 

Supreme  Court,  first  District;  In  Chambers,  September,  1855. 
EXAMINATION  OF  JUDGMENT  DEBTOR. — SECOND  EXECUTION. 

Issuing  a   second  execution  is  not  a  waiver  of  supplementary  proceedings  com- 
menced against  the  defendant  under  a  prior  execution  returned  unsatisfied. 

Motion  to  dismiss  an  order  for  the  examination  of  a  judg- 
ment debtor. 

An  execution  issued  on  a  judgment  rendered  in  favor  of  one 
Lilliendahl  against  Fellerman,  having  been  returned  unsatis- 
fied, the  judgment  creditor  obtained  an  order  for  the  debtor's 
examination.  Before  the  examination,  the  creditor  issued  a 
second  execution  on  the  judgment.  The  debtor  then  moved 
to  dismiss  the  order  for  the  examination,  contending  that  the 
second  execution  was  a  waiver  of  the  supplementary  proceed- 
ings. 

CLERKE,  J. — Contrary  to  my  first  impressions,  I  now  think 
that  the  issuing  of  a  second  execution  is  not  a  waiver  of  sup- 
plementary proceedings  commenced  against  the  defendant 
after  the  return  of  the  first  execution.  These  proceedings  are 
a  substitute  for  the  creditor's  bill,  and  are  merely  auxiliary  to 
the  ordinary  legal  method  of  enforcing  the  satisfaction  of  a 
judgment.  To  be  sure  the  Code,  like  the  former  law,  contem- 
plates that  the  ordinary  remedy  should  be  exhausted  before 
recourse  shall  be  had  in  the  first  instance,  to  the  supplemental 
remedy,  and  for  this  reason  requires  that  an  execution  shall  be 
returned  unsatisfied,  or  that,  after  an  execution  has  been  issued, 
the  defendant  has  property  which  he  unjustly  refuses  to  apply 
to  the  satisfaction  of  the  judgment.  But  this  is  not  inconsistent 
with  the  right  after  supplementary  proceedings  are  com- 
menced also  to  issue  another  execution,  if  the  judgment  can  be 
more  readily  or  effectually  satisfied. 

After  filing  a  creditor's  bill  under  the  old  system,  the  com- 
plainant might  in  this  way  take  out  a  new  execution  upon  his 
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judgment,  and  levy  upon  the  property  of  the  defendant.  And 
should  such  property  be  insufficient  to  satisfy  his  judgment,  he 
would  have  been  compelled  to  elect  either  to  dismiss  his  bill 
or  abandon  his  execution.  In  the  case  of  Sale  v.  Lawson,  (4 
Sand.  S.  C.  R.,  718),  decided  March  20th,  1852,  it  was  held  in 
the  Superior  Court,  that  these  rules  of  the  Court  of  Chancery 
were  as  applicable  to  the  examination  of  a  debtor  under  the 
Code,  as  to  the  proceeding  by  a  creditor's  bill. 

In  this  view  I  am  inclined  to  concur. 

Motion  to  dismiss  order  denied,  without  costs. 


BRIGGS  a.  MATSELL. 

New  York  Common  Pleas  ;  Before  Hon.  D.  P.  Ingraham, 
October,  1855. 

APPLICATION  FOB  AN  ATTACHMENT. 

An  attachment  will  not  be  granted  under  the  act  of  February  8,  1855,  against  a 
witness  subpoenaed  to  attend  and  testify  before  a  Committee  of  the  New  York 
Common  Council,  unless  it  satisfactorily  appears  to  the  judge  to  whom  the  appli- 
cation is  made) — 

1.  That  the  witness  refused  to  obey  a  subpoena  issued  by  the  clerk, — or 

2.  That,  on  appearing,  he  refused  to  be  sworn  as  a  witness, — or 

3.  That  after  being  sworn  he  refused  to  ansicer  some  question,    which,  in  the 
opinion  of  the  judge,  was  a  question  proper  to  be  put. 

Therefore,  where  the  witness  attended  pursuant  to  the  subpoena,  and  submitted 
to  be  sworn,  and  then  stated  that  he  declined  generally  to  answer  any  questions, 
and  none  were  put  to  him  by  the  committee — an  attachment  was  refused. 

The  committee  of  the  New  York  Common  Council  who  ap- 
plied for  an  attachment  against  Mackellar  and  others,  (Briggs 
a.  Mackellar,  Ante,  30),  subsequently,  in  continuing  their 
investigation  subpoenaed  George  W.  Matsell  to  attend  and 
testify  before  them.  The  witness  appeared,  and  was  sworn, 
but  before  any  questions  were  put  to  him  declined  to  answer 
any  questions  that  might  be  proposed.  Accordingly,  this 
application  was  made,  for  an  attachment  against  him. 

A.  Nash  and  TF.  C.  Noyes  for  the  motion. 
J.  D.  Burchard  and  J.  T.  Brady  opposed. 
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INGRAHAM,  F.,  J. — An  application  is  made  to  me  in  this 
matter  for  an  order  requiring  G.  "W".  Matsell  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  refusing  to  an- 
swer any  questions  which  the  Committee  might  think  proper 
to  put  him.  On  examining  these  papers,  I  am  not  satisfied 
that  the  facts  necessary  to  give  me  jurisdiction  are  stated  in 
the  papers. 

"When  Matsell  appeared  before  the  Committee  he  did  not 
object  to  be  sworn  as  a  witness,  but  after  being  sworn,  before 
any  questions  were  put  to  him,  he  handed  the  Chairman  of  the 
Committee  a  paper,  in  which  he  declined  to  answer  any  ques- 
tion. However  ill  advised  such  a  proceeding  may  have  been 
on  his  part,  still  I  do  not  consider  that  the  Committee  have 
placed  him  within  the  provisions  of  the  statute  so  as  to  autho- 
rize this  proceeding  against  him. 

The  statute  gives  to  the  judge  of  this  Court  a  special  power 
to  attach,  but  which  he  can  only  exercise  upon  satisfactory 
proof  being  furnished  to  him  either  that  the  party  complained 
of  refused  to  obey  a  subpoena  issued  ly  the  Clerk,  or,  on  appear- 
ing, refused  to  he  sworn  as  a  witness,  or,  after  being  sworn, 
refused  to  answer  any  proper  question.  It  is  as  important  that 
the  question  should  be  stated,  which  was  put  to  the  witness,  as 
it  is  to  show  his  refusal  to  answer.  The  judge,  before  allow- 
ing the  attachment,  is  to  be  satisfied  that  the  question  put  to 
the  witness  was  a  proper  one — pertinent  to  the  matter  in  issue, 
and  one  which  the  witness  should  be  required  to  answer.  The 
rule  is  the  same  when  the  witness  is  examined  in  a  court  of 
justice.  A  witness  is  not  required  to  answer  an  immaterial 
question,  nor  one  which  tends  to  convict  him  of  crime — and 
before  it  can  be  decided  that  the  witness  must  answer,  the 
Court  should  know  what  question  was  proposed  to  be  answered. 

Notwithstanding  the  general  refusal  of  the  witness,  I  am  of 
opinion  that  the  Committee  should  have  proposed  specific 
questions  to  the  witness  pertinent  to  the  matter  pending  before 
them.  They  might  have  rested  after  proposing  one  question, 
or  they  might  have  proposed  all  the  questions  they  thought  to 
be  material,  and  in  either  case,  after  refusal,  this  proceeding 
would  be  proper,  but  until  some  question  is  put  to  the  witness, 
and  he  refuses  to  answer  a  specified  question,  I  do  not  think 


158  ABBOTTS'  PKACTICE  REPORTS. 

Cobb  a.  Lackey. 

I  have  any  jurisdiction  under  the  very  limited  power  conferred 
by  the  statute  in  this  matter ;  I  think  it,  therefore,  unnecessary 
to  grant  an  order  to  show  cause  on  these  papers,  until  the 
defect  above  pointed  out  is  remedied. 


COBB  a.  LACKEY. 

New  York  Superior  Court,  In  Chambers,  September,  1855. 

PKACTICE  UPON  MOTIONS. — DEFAULTS. — SPECIAL  TERMS  AND 
CHAMBERS. 

Ex  parte  orders  may  be  granted  by  any  Justice  of  the  Court,  wherever  he  may  be 
found,  within  the  territorial  limits  in  which  he  is  authorized  to  do  official  acts. 

Motions  upon  notice,  or  orders  to  show  cause,  can  be  moved  in  vacation,  in  the 
absence  of  the  adverse  party,  only  before  the  Justice  who  sits  at  Chambers,  on 
the  day  for  which  the  notice  is  given,  or  the  order  to  show  cause  is  returnable. 
Defaults  for  not  making  such  motions  can  be  moved  before  such  Justice  only. 
Chambers,  during  vacation,  is  regularly  held  in  the  General  Term  Room. 

During  term  time,  motions  on  notice,  and  orders  to  show  cause,  in  the  absence  of  the 
opposing  attorney,  or  counsel,  can  be  moved  only  before  the  Justice  who  holds 
the  Special  Term.  Motions  to  discharge  such  notices  or  orders  to  show  cause, 
on  account  of  the  default  of  the  party  serving  them  to  bring  them  on,  can  be 
made  before  such  Justice  only. 

When  the  attorneys  or  counsel  of  both  parties  attend,  they  may  be  heard  before  any 
Justice  of  the  Court  who  is  disengaged. 

But  there  is  but  one  place  where  defaults  can  be  taken,  on  the  failure  of  the  attorney 
serving  a  notice  or  order  to  show  cause  to  bring  on  his  motion,  or  on  the  failure 
of  the  attorney,  on  whom  it  is  served,  to  appear  and  oppose. 

This  action  was  commenced  by  the  service  of  a  summons, 
which  stated  that  a  complaint  would  be  filed,  and  where.  The 
defendants  appeared  separately,  by  different  attorneys,  who 
gave  notice  of  retainer,  but  did  not  within  twenty  days  after 
service  of  the  summons,  demand  in  writing  a  copy  of  the  com- 
plaint. 

After  the  twenty  days,  they  demanded  a  copy  of  the  com- 
plaint, and  none  having  been  served,  they  severally  obtained 
an  order  requiring  the  plaintiff  to  show  cause  on  the  13th  in- 
stant, why  the  action  should  not  be  dismissed,  on  account  of 
the  plaintiff's  omission  to  serve  a  copy  of  the  complaint  on  the 
defendant's  attorney.  The  13th  was  in  vacation,  and  Mr.  Jus- 
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tice  Bosworth,  then  sat  at  Chambers,  in  the  General  Terra 
Room. 

The  plaintiff's  counsel  attended  to  show  cause,  and  after 
waiting  until  twenty  minutes  past  ten,  moved  Justice  Bosworth 
to  dismiss  the  orders,  which  he  declined  doing  then,  as  defend- 
ant's attorneys  might  soon  appear. 

About  half  past  ten,  there  being  a  large  number  in  attend- 
ance, Justice  Bosworth  remarked  that  Justice  Hoffman  was  in 
the  Judges'  Library,  and  would  hear  any  motions  that  counsel 
chose  to  argue  before  him. 

Mr.  Lassing,  a  clerk  in  the  office  of  defendant's  attorneys, 
who  was  present  with  their  papers,  understanding  that  this 
remark  was  a  permission  to  move  for  defaults,  as  well  as  to 
move  motions  where  the  counsel  of  both  parties  were  present, 
went  before  Justice  Hoffman,  and  had  orders  dismissing  the 
complaint  granted  by  default. 

Before  granting  the  orders,  Judge  Hoffman  directed  the 
cause  to  be  called  by  its  title,  in  the  room  in  which  Judge 
Bosworth  was  sitting,  which  was  done,  but  was  not  heard  by 
plaintiff's  counsel,  who  was  there  waiting  the  appearance  of 
defendant's  attorneys,  and  understanding  that  that  was  the  only 
room  in  which  defaults  could  be  taken,  and  who  did  not  know, 
or  did  not  recognize  Mr.  Lassing. 

About  ten  minutes  before  eleven,  the  plaintiff's  counsel 
again  applied  to  Judge  Bosworth,  to  dismiss  the  two  orders  to 
show  cause,  by  reason  of  the  default  of  defendant's  attorneys 
to  appear  and  bring  on  the  motions.  The  judge  told  the  coun- 
sel to  draw  the  orders,  and  he  would  sign  a  direction  to  the 
clerk  to  enter  them. 

While  the  orders  were  being  drawn,  Judge  Bosworth  went 
to  another  room  to  hear  a  concluding  argument  in  a  litigated 
motion  commenced  on  the  previous  day,  and  adjourned  to  the 
13th  at  11  A.  M.  On  his  leaving,  Ch.  J.  Oakley,  took  his  place 
at  Chambers,  and  when  plaintiff's  counsel  had  drawn  his  orders, 
the  Chief  Justice  signed  a  direction  to  the  Clerk  of  the  Court, 
to  enter  them.  The  plaintiff  now  moved  to  set  aside  the  two 
orders  granted  by  Justice  Hoffman  for  irregularity.  There  was 
some  conflict  in  the  affidavits  upon  the  point  whether  the 
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orders  granted  by  Judge  Hoffman,  were  in  fact  granted  on  the 
13th  of  September. 

• 
H.  P.  Allen,  for  plaintiff. 

C.  TF.  Sandford,  for  defendants. 

Bos  WORTH  ,  J. — The  plaintiff  moves  to  discharge  two  orders 
for  irregularity.  I  have  no  doubt,  that  the  orders  granted  by 
Justice  Hoffman  on  defendant's  motion,  and  the  two  granted 
by  Ch.  J.  Oakley,  on  plaintiff's  motion,  were  granted  on  the 
13th  of  September.  There  is  no  doubt,  that  it  was  regular  for 
the  plaintiff  to  apply  to  the  Chief  Justice,  and  that  it  was  not 
his  duty  to  have  gone  into  the  room  where  Justice  Hoffman 
was  sitting,  to  avoid  the  possibility  of  being  defaulted  there. 
It  is  quite  probable  if  the  case  had  been  called  publicly,  when 
plaintiff's  counsel  applied  to  Justice  Bosworth  for  the  orders 
subsequently  granted  by  Chief  Justice  Oakley,  that  all  diffi- 
culty could  have  been  obviated. 

I  have  no  doubt  that  Mr.  Lassing  supposed  that  those  apply- 
ing for  orders  on  default  of  the  opposite  party  to  appear,  might 
as  properly  go  before  Justice  Hoffman,  as  attorneys  whose 
adversaries  were  present  and  accoznpanied  them.  Justice 
Hoffman,  I  presume,  would  not  have  granted  the  orders  which 
he  did  grant,  had  he  not  understood  that  the  motions  had 
been  publicly  called  in  the  General  Term  Room,  and  that  the 
justice  sitting  there,  on  account  of  being  fully  occupied,  de- 
sired that  he  should  see  that  the  order  to  be  entered  was  one 
justified  by  the  notice  of  it,  and  that  there  was  proper  evidence 
of  due  service  of  it. 

In  vacation,  the  only  justice  before  whom  orders  by  default 
can  be  properly  taken,  is  the  one  sitting  in  Chambers  for  the 
purpose  of  hearing  motions. 

In  term  time,  such  defaults  can  only  be  granted  by  the  jus- 
tice holding  the  special  term,  in  the  room  which  he  occupies 
for  such  business. 

When  counsel  of  both  parties  attend,  they,  as  well  as 
counsel  applying  for  ex  parte  orders,  may  go  before  any  jus- 
tice, who  may  be  in  attendance  at  any  of  the  rooms  of  the 
court. 
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I  think  the  two  orders  granted  by  Justice  Hoffman  should 
be  vacated,  but  without  costs,  and  on  condition  that  plaintiff 
stipulate  to  vacate  the  orders  granted  by  Chief  Justice  Oakley, 
and  attend  upon  the  orders  to  show  cause  which  were  return- 
able on  the  13th  instant,  to  the  end  that  a  hearing  may  be  had 
'thereon,  on  such  day  as  the  counsel  may  name,  or  if  they  do 
not  agree  in  relation  thereto,  as  the  court  may  designate. 


BOWIE  a.  BRAHE. 

New  York  Superior  Court;  In  Chambers,  October,  1855. 
EXECUTION  IN  EJECTMENT. — DUTY  OF  SHERIFF. 

The  Court,  on  motion  of  the  plaintiff,  in  an  action  of  ejectment,  will  not  order  the 
sheriff  to  execute  a  writ  of  Habere  facias  possessionem,  in  a  particular  manner,  as 
to  remove  from  a  strip  of  land,  one  and  seven-eighth  inches  wide,  (the  land  recov- 
ered), so  much  of  the  wall  of  a  building  of  the  defendant  as  stands  upon  it.  If 
he  refuses  to  return  the  writ,  the  court  will  coerce  a  return. 

The  Sheriff  must  act  on  his  own  responsibility,  in  executing  process.  The  Court 
will  not  direct  the  manner  of  executing  it.  When  the  writ  is  returned,  if  the 
return  is  deemed  false,  the  plaintiff  must  seek  redress  by  action  or  otherwise,  as 
he  may  be  advised. 

The  plaintiff  moves  for  an  order  directing  the  sheriff  to  exe- 
cute a  writ  of  Habere  facias  possessionem,  in  a  particular 
manner. 

Plaintiff  and  defendant  owned  adjoining  lots.  Defendant 
erected  a  building  on  his. lot,  and  encroached  one  inch  and 
seven-eighths  of  an  inch  on  the  easterly  side  of  plaintiff's  lot. 
Plaintiff  then  built  on  his  own  lot,  placing  his  easterly  wall 
directly  against  the  westerly  wall  of  defendant's  building.  He 
subsequently  brought  an  action  of  ejectment  to  recover  the 
one  and  seven-eighth  inches,  and  obtained  judgment. 

A  writ  of  possession  was  issued  to  the  sheriff.  Plaintiff  re- 
quired the  sheriff  to  deliver  possession,  by  removing  from  the 
strip  of  land  so  much  of  the  wall  of  defendant's  building  as 
stood  upon  it,  but  forbid  the  sheriff's  interference  with  plain- 
tiff's building,  in  doing  it. 
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The  defendant  informed  the  sheriff,  that  he  claimed  no  pro- 
perty in,  or  control  over  the  strip  of  land,  or  the  part  of  the 
wall  covering  it,  but  forbid  the  .sheriff  interfering  with  his 
building,  or  any  part  of  the  wall  except  what  stood  on  that 
strip.' 

The  plaintiff  was  put  as  fully  in  possession  as  he  could  be, 
unless  he  had  a  right  to  require  the  sheriff  to  remove  from  the 
strip  recovered,  the  wall  standing  upon  it.  The  plaintiff  now 
moved  for  an  order  requiring  the  sheriff  to  execute  the  writ,  by 
removing  from  the  land  recovered  so  much  of  the  wall  of 
defendant's  building  as  stood  upon  it.  The  sheriff  had  not  yet 
returned  the  writ. 

C.  P.  J&rkland,  for  plaintiff. 

A.  J,    Vanderpoel,  for  the  Sheriff. 

OAKLET,  CH.  J. — The  court  will  not  direct  the  sheriff  in 
what  manner  he  shall  execute  process.  This  is  regarded,  as  an 
application  made  with  a  view  to  obtain  the  advice  of  the  court. 
The  court  should  not  advise  the  sheriff,  by  ordering  him  to  do 
particular  acts,  as  being  essential  and  proper  in  the  rightful 
performance  of  his  duty.*  Although  so  ordered,  he  might  be 
prosecuted  for  his  acts,  and  the  court  might  be  placed  in  the 
position  of  being  required  to  give  judgment  upon  a  matter 
which  it  had  pre-judged  without  due  consideration ;  and  the 
sheriff  might  be  subjected  to  damages  for  obeying  an  order, 
and  that,  too,  by  the  judgment  of  the  court,  in  obedience  to 
whose  order  the  acts  were  done. 

The  sheriff  must  act,  under  the  advice  of  his  counsel,  on  his 
own  responsibility.  If  he  should  refuse  to  return  the  writ,  the 
court  would  compel  him  to  do  it.  When  he  has  made  a  re- 
turn, if  the  plaintiff  deems  it  false,  he  must  seek  his  remedy 
by  action  or  otherwise,  as  he  may  be  advised. 

The  motion  must  be  denied. 


*  Compare  Curtis  a.  Leavitt,  1  Ante  274,  in  which  it  was  held  that  a  special  re- 
C^iver  appointed  in  the  course  of  an  action  to  take  custody  of  a  fund  in  suit,  is  an 
officer  of  the  court,  and  as  such  is  entitled  to  the  instructions  of  the  court,  when  the 
question  is  what  is  his  duty  under  the  orders  made  in  the  cause. 


NEW-YORK.  163 


Reynolds  a.  Davis. 


REYNOLDS  a.  DAVIS. 

New  York  Superior  Court ;  In  Chambers,  October,  1855. 
NOTICE  OF  TKIAL  IN  ACTIONS  COMMENCED  BEFORE  THE  CODE. 

Actions  commenced,  and  at  issue  before  the  Code  took  effect,  may  be  noticed  for 
trial  by  the  defendant,  as  well  as  by  the  plaintiff. 

Motion  that  cause  be  set  down  for  trial. 

This  action  was  put  at  issue  some  years  before  the  Code  took 
effect.  It  having  been  tried,  and  a  new  trial  ordered,  the  defen- 
dants noticed  it  for  trial  for  the  present  October  Term  of  this 
court,  and  placed  it  on  the  calendar.  "When  it  was  reached, 
and  called  in  its  place  on  the  calendar,  the  plaintiffs  objected, 
that  the  defendants  had  no  right  to  notice  it,  it.  having  been 
put  at  issue  before  the  Code.  They  insisted  that  the  only  re- 
medy of  the  defendants,  in  case  the  plaintiffs  have  neglected 
to  bring  the  action  to  trial  according  to  the  course  and  prac- 
tice of  the  court,  is  to  move  for  judgment,  as  in  case  of  nonsuit, 
or  for  an  order  dismissing  the  complaint.  The  action  was  reserv- 
ed generally,  in  order  that  the  question  might  be  formally  pre- 
sented at  Chambers. 

The  defendants  now  move,  that  the  cause  may  be  set  down  to 
be  tried,  on  some  day  to  be  designated  by  the  court.  This  is 
resisted  by  the  plaintiffs,  on  the  ground  that  the  defendants 
have  no  right  to  notice  it. 

Livingston  K.  Miller,  for  defendants. 
J.  Larocque,  for  plaintiffs. 

BOSWORTH,  J. — The  determination  of  the  question  presented, 
depends  upon  the  construction  that  is  to  be  given  to  §459  of 
the  Code.  So  much  of  it  as  needs  to  be  considered,  is  in  these 
words : 

"  §  459.  The  provisions  of  this  act  apply  to  future  proceed- 
ings in  actions  or  suits  heretofore  commenced,  and  now  pend- 
ing, as  follows : 
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1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings. 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings." 

It  is  conceded,  that  if  the  action  had  been  commenced  before 
the  Code,  but  no  pleading  had  been  had  until  after  the  Code 
took  effect,  §  459  of  the  Code  (as  it  now  reads)  would  give  to 
the  defendant  a  right  to  notice  the  action  for  trial.  That,  any 
defendant  may  do,  in  any  action  commenced  since  the  Code 
took  effect.  (§  255) . 

If  it  was  the  intent  to  allow  a  defendant  to  notice  for  trial 
all  actions  commenced  before  the  Code,  provided  there  had 
been  no  pleading  in  them  before  the  Code  took  effect,  it 
is  difficult  to  understand  why  that  privilege  should  be  denied, 
merely  because  the  action  had  been  put  at  issue,  unless  the  lan- 
guage of  §  459  is  so  clear  as  to  admit  of  no  doubt. 

I  think  the  fair  meaning  of  the  section  is  this  :  If  there  had 
been  no  pleading  in  the  action,  not  only  were  the  pleadings  to 
be  in  the  form  prescribed  by  the  Code,  but  the  practice  through- 
out the  action,  in  every  stage  of  it  to  its  termination,  was  to  be 
such  as  the  Code  has  enacted. 

If  pleading  had  commenced,  that  was  to  be  completed 
according  to  the  rules  of  the  system  under  which  it  was  com- 
menced. When  the  cause  should  be  put  at  issue,  the  next  thing 
in  the  order  of  proceeding,  would  be  its  trial. 

If  at  issue  when  the  Code  took  effect,  it  intended  that  all 
subsequent  proceedings  in  the  action  should  be  such  as  the 
Code  has  prescribed.  The  phrase,  that  the  provisions  of  the 
act  should  apyly  "  to  the  trial,  and  all  subsequent  proceedings," 
includes  as  well  the  giving  notice  of  trial,  the  serving  it, 
and  the  filing  a  note  of  issue,  as  the  actual  trial  after  a 
jury  has  been  called  and  sworn. 

The  title  of  the  Code  which  contains  all  the  provisions  regu- 
lating the  mode  of  trial,  whether  by  the  court,  before  a  jury, 
or  by  referees,  and  all  subsequent  proceedings  to,  and  includ- 
ing the  entry  of  judgment,  is  entitled,  "Of  the  Trial  and 
Judgment  in  Civil  Actions."  (Code,  Title  VIII). 

The  second  chapter  of  this  title,  which  is  entitled,  "  Issues 
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and  the  Mode  of  Trial,"  provides,  that  the  action  may  be  no- 
ticed by  either  party. .  (§  206). 

It  is  obvious,  that  the  words,  "  the  trial,"  if  used  in  §  459  in 
the  sense  in  which  they  are  employed  in  other  parts  of  the 
Code,  include  as  well  the  proceedings  necessary  to  be  taken  to 
give  the  right  to  try,  as  any  proceeding  that  may  be  taken 
on  the  actual  trial. 

The  defendants  had  a  right  to  notice  the  action,  and  unless 
the  counsel  agree  upon  a  day  for  the  trial  of  it,  the  court  will 
designate  one  in  the  order  to  be  entered. 


DKEVERT  a.  APPSERT. 

Supreme  Court,  First  District ;  Special  Term,  October,  1855. 
VERIFICATION. — BY  ATTOENEY  OR  AGENT. 

An  attorney  may  verify  a  pleading  on  behalf  of  his  non-resident  client,  although  it 
appears  that  the  client  has  a  resident  agent,  and  that  it  is  through  him  that  the 
attorney  has  obtained  his  information. 

It  is  not  necessary  that  a  pleading  should  be  verified  by  the  agent  who  knows  most 
about  the  matter. 

The  facts  appear  in  the  opinion. 

MITCHELL,  J. — The  answer  of  the  defendant  is  verified  by  his 
attorney  in  the  action,  who  swears  that  the  defendant  is  not  in 
the  State,  and  that  he  acquires  his  knowledge  from  communi- 
cations made  to  him  by  the  agents  and  correspondence  of  the 
defendant,  and  from  the  correspondence  of  the  defendant  with 
his  agent.  The  plaintiff  insists  that  the  defendant's  agents 
should  make  the  affidavit,  as  probably  knowing  most  about  the 
matter.  It  is  enough  if  the  attorney  derives  his  information 
from  his  client  (2  Code  R.,  I,  and  see  7  How.  J?.  R.,  4,  and 
121).  The  agent  could  only  swear  on  information,  and  the 
attorney  does  the  same.  The  Code  (§  157)  does  not  say  that 
the  affidavit,  when  made  by  an  agent,  shall  be  made  only  by 
the  one  who  knows  most  about  the  matter. 

The  motion  is  denied,  with  $5  costs. 
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ST.  JOHN  a.  THORNE. 

Supreme  Court,  first  District;  Special  Term,  October,  1855. 
ADMISSION  OF  PAKT  OF  PLAINTIFF'S  CLAIM. — SATISFACTION. 

The  Court  will  not  order  satisfaction  of  a  part  of  plaintiff's  claim  admitted  by  the 
answer,  where  the  answer  shows  the  defendant  has  frequently  offered  to  pay  the 
sum  admitted,  but  the  plaintiff  has  refused  to  receive  it,  and  it  does  not  appear, 
upon  plaintiff's  application,  that  the  defendant  is  now  able  to  pay  it. 

Motion  that  defendant  be  required  to  satisfy  part  of  plaintiff's 
claim,  admitted  by  his  answer  to  be  just. 

MITCHELL,  J. — The  action  is  for  rent ;  the  answer  denies  the 
indebtedness  in  the  amount  claimed,  but  admits  that  $145  are 
due,  and  alleges  that  the  defendant  frequently  offered  to  pay 
it,  and  that  the  plaintiff  refused  to  receive  it. 

The  answer  does  not  admit  that  the  defendant  has  this 
money  "  in  his  possession,  or  under  his  control,"  and  thus  does 
not  come  within  the  second  paragraph  of  subdivision  5  of  §  2M 
of  the  Code  ;  but  the  last  paragraph  of  that  section  applies  wher- 
ever the  defendant  in  his  answer  admits  part  of  the  plaintiff's 
claim  to  be  just,  and  then  the  court,  on  motion,  may  order  such 
defendant  to  satisfy  that  part  of  the  claim,  and  may  enforce 
the  order,  as  it  enforces  a  personal  remedy.  In  a  case  like  this, 
the  Superior  Court  has  refused  to  make  the  order,  because  the 
plaintiff  had  refused  to  accept  the  money  when  offered  to  him, 
(Smith  v.  Olssen,  4  Sandford,  S.  C.  E.  711).  The  words  of  the 
Code  "may order,"  confer  a  discretion  on  the  court;  and  until 
it  appears  that  the  defendant  is  able  to  pay,  it  is  most  discreet 
not  to  order  him  to  pay  when  the  plaintiff  has  once  refused  to 
accept  payment  when  offered  to  him. 

Motion  of  plaintiff  denied,  without  costs. 


NEW-YORK.  167 


Howell  a.  Kroose. 


HOWELL  a.  KROOSE. 

New- York  Common  Pleas  ;  General  Term,  July,  1855. 
ACTION  TO  RECOVER  PERSONAL  PROPERTY. — PROOF  OF  DEMAND. 

In  an  action  brought  to  recover  for  a  wagon  alleged  to  be  wrongfully  detained  from 
the  plaintiff  by  the  defendant,  it  appeared  that  the  defendant  took  the  wagon  from 
a  person  in  possession  thereof,  and  that  the  plaintiff  afterward  purchased  the  wa- 
gon from  such  person  while  it  still  remained  in  the  defendant's  possession, — Held, 
not  enough  to  entitle  the  plaintiff  to  recover.  He  must  further  prove  that  after  his 
purchase,  he,  or  some  one  in  his  behalf,  demanded  the  wagon  from  the  defendant. 
A  demand  made  by  the  vendor  before  the  sale  is  not  sufficient. 

If  such  an  action  can  be  regarded  as  an  action  to  recover  damages  for  a  wrongful 
detention,  the  same  proof  of  demand  by  the  plaintiff  is  necessary. 

Whether  the  claim  for  damages  for  a  tort  can  now  bo  so  assigned  as  to  entitle  the 
assignee  to  sue  in  his  own  name, — Query  1 

Appeal  from  a  judgment  of  non-suit  of  a  District  Court. 

This  action  was  brought  in  the  Third  District  Court  of  the 
city  of  New  York.  The  evidence  for  the  plaintiff,  the  substance 
of  which  is  stated  in  the  opinion  of  the  court,  having  been 
closed,  the  defendant  moved  fora  non-suit,  which  was  granted; 
and  plaintiff  appealed. 

W.  C.  Carpenter,  for  appellant.  It  was  competent  for  the 
owner  of  the  wagon  to  dispose  of  it,  so  as  to  vest  in  the  pur- 
chaser the  right  to  sue  and  recover  from  any  person  who  may 
be  in  the  unlawful  possession  thereof.  The  claim  was  not  for 
injuries  to  the  person  or  character,  but  to  recover  the  value  of 
specific  personal  property  unlawfully  detained.  (Hall  v.  Robin- 
son, 2  Cow.  293.  Hoyt  v.  Thompson,  1  Seld.  347.  Cass  v.  The 
N".  Y.  &  N.  H.  R.  R.  Co.,  1  Smith's  C.  P.  R.  522.  Robinson 
v.  Weeks,  1  Code  R.  N.S.  311). 

T.  D.  Pelton,  for  respondent.  The  complaint  was  properly 
dismissed.  A  right  to  sue  for  a  tort  cannot  be  assigned. 
(Gardner  v.  Adams,  12  Wend.  297.  Hull  v.  Robinson,  2  Cow. 
293.  Code,  §  111.  Robinson  v.  Weeks,  6  How.  Pr.  R.  161). 
If,  as  the  plaintiff  claims,  he  bought  the  wagon,  while  it  was 
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unlawfully  detained  by  the  defendant,  he  could  not  sue  in  his 
own  name.     (Thurman  v.  Wells,  18  Barb.,  500). 

WOODRUFF,  J. — This  action  was  brought,  according  to  the  lan- 
guage of  the  return,  "  to  recover  for  a  wagon,  which,  it  was 
alleged,  was  wrongfully  detained  from  the  plaintiff  by  the 
defendant."  The  answer  "  denied  the  wrongful  detention  of 
the  property."  An  assignment  was  annexed  to  the  complaint, 
and  referred  to  therein ;  which  purported  to  be  executed  by 
Martin  Hawley,  in  the  following  words  :  "  For  value  received, 
I  do  hereby  dispose  of,  and  sell  to  W.  C.  Carpenter,  all  my 
right  and  title  to  a  certain  wagon  now  in  possession  of  Herman 
F.  Kroose,  but  owned  by  me."  Upon  which  was  endorsed  a 
transfer  by  W.  C.  Carpenter,  as  follows :  "  For  value  received, 
I  do  hereby  dispose  of  all  my  interest  in  the  within  claim,  to 
Caleb  T.  Howell." 

Upon  the  trial,  the  plaintiff  examined  Hawley  as  a  witness, 
who  testified  that  "he  had  had  possession  of  the  wagon  in 
question  for  about  seven  months, — that  the  defendant  took 
and  carried  it  away, — that  he  had  demanded  its  return  from  the 
defendant,  who  refused  to  return  it,  and  that  it  was  worth  $10. 
The  Justice,  moreover,  certifies  in  his  return, — although  it  does 
not  appear,  that  the  assignments  referred  to  in  the  complaint, 
were  read  in  evidence, — that  no  objection  was  made  on  the 
trial  to  their  introduction, — and  that  he  therefore  considered 
them  in  proof  before  him. 

Upon  the  case  thus  presented  by  the  plaintiff,  the  defend- 
ant's counsel  moved  for  a  non-suit,  which  was  granted ;  and 
the  plaintiff  appeals  to  this  court. 

The  summary  of  the  complaint  given  in  the  return  does  not 
very  distinctly  show  the  nature  of  the  action.  Its  most  obvi- 
ous import  seems  to  be  a  claim  for  damages /  or  as  the  plaintiff 
states  in  his  argument  submitted,  a  claim  for  the  value  of  the 
wagon — and  not  a  claim  to  recover  the  wagon  itself,  in  the  na- 
ture of  detenue,  or  replevin  in  the  detinet.  And  the  judgment 
rendered  by  the  Justice,  without  assessing  the  value  of  the 
wagon,  or  awarding  its  return,  indicates  the  same  thing. 

But  as  technical  accuracy  is  not  observed  in  pleadings  in  the 
District  Courts,  I  have  considered  the  claim  in  both  aspects, 
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though  I  have  mainly  treated  the  action,  as  brought  to  recover 
damages,  as  the  court  and  counsel  would  seem  to  have  regard- 
ed it  on  the  trial,  and  as  the  counsel,  on  the  argument  of  the 
appeal,  have  also  treated  it.  The  result,  however,  as  will  be 
seen  in  what  follows,  would  be  the  same  in  either  aspect  of  the 
complaint. 

1.  The  case  appears  to  have  been  disposed  of  in  the  court 
below,  upon  the  question  whether  the  plaintiff  had  made  out 
a  case  upon  which,  as  assignee  or  transferree  of  Hawley,  he 
could  recover,  assuming  for  that  purpose,  that  Hawley  upon 
the  same  evidence  might  have  had  judgment ;  and  that  is  the 
question  argued  here. 

It  may,  however,  be  useful  to  the  parties,  (if  there  bhould  be 
further  litigation  about  this  small  matter),  to  suggest  that  if 
this  complaint  be  regarded  as  an  action  to  recover  damages, 
and  not  to  recover  the  wagon,  it  is  at  least  doubtful  whether 
Hawley  himself  could  recover  on  the  evidence  given  on  the 
trial,  had  it  been  given  by  a  disinterested  witness.  The  com- 
plaint is  not  for  an  illegal  taking  and  carrying  away ;  the  action 
is  not  therefore  trespass  for  taking  and  carrying  away  the  plain- 
tiff's goods.  It  is  not  trover,  for  no  conversion  of  the  property 
is  alleged ;  and  as  there  was  no  allegation  of  a  conversion,  there 
was  no  propriety  in  regarding  the  action  as  trover,  even  if  the 
seven  months'  possession  by  Hawley  be  regarded  as  prima 
facie  evidence  of  property  in  him. 

Perhaps  the  action  might  be  regarded  as  a  special  action  on 
the  case  for  detaining  the  wagon ;  but  if  so,  the  damages  must 
be  special,  and  should  .have  been  proved.  The  value  of  the 
wagon  was  not  the  measure  of  those  damages,  and  at  most, 
upon  the  evidence  the  court  could  have  given  only  nominal 
damages,  since  the  period  of  the  detention,  and  the  value  of 
the  use  of  the  wagon  were  not  proved. 

So  that,  assuming  that  the  present  plaintiff  stands  under  this 
complaint,  and  upon  this  evidence,  in  the  shoes  of  Hawley,  he 
could  recover  nothing,  or  at  most,  only  nominal  damages. 

2.  If  the  action,  under  a  liberal  construction  of  the  language 
of  the  return,  may  be  regarded  by  us  as  an  action  in  the  nature 
of  the  action  of  replevin  in  the  detinct,  or  under  the  Code  as  an 
action  of  "  claim  and  delivery,"  then  the  present  plaintiff  could 
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not  recover,  because  he  has  never  demanded  the  delivery  of 
the  property  to  himself.  There  was  no  proof  that  the  property 
was  wrongfully  detained  from  him.  Non  constat,  that  the  de- 
fendant had  any  notice  before  the  action  was  brought,  that  the 
plaintiff  owned  or  claimed  the  wagon.  As  to  this  plaintiff,  the 
action  of  replevin  in  the  detinet,  proceeds  upon  the  idea  that 
the  defendant  being  in  possession  of  a  wagon,  which  the  plain- 
tiff has  purchased,  refuses  to  deliver  it  to  him.  But  without 
a  demand  and  refusal,  the  plaintiff  fails  to  prove  any  such 
wrongful  detention  as  hereinafter  suggested.  The  effect  of  the 
demand  made  by  the  assignor  Hawley,  and  the  defendant's 
refusal  to  deliver  to  him,  involves  the  consideration  of  the 
questions  discussed  by  the  counsel,  next  below  mentioned. 

3.  The  appellant  in  his  argument  assumes,  that  the  action  was 
brought  not  for  the  wagon  itself,  but  to  recover  the  value  of 
the  wagon,  by  way  of  damages ;  and  this  was  doubtless  the  in- 
tended effect  and  construction  of  the  complaint ;  and  the  ques- 
tion discussed,  is  whether  upon  that  assumption  the  present 
plaintiff  as  assignee  of  Hawley,  or  as  owner  of  the  wagon,  can 
maintain  the  action.  The  foregoing  suggestions  are  not  with- 
out their  bearing  upon  this  inquiry. 

Let  it  be  observed  then,  that  in  this  view  of  the  subject,  the 
action  is  to  recover  damages  for  a  wagon  wrongfully  detained 
"  by  the  defendant  from  the  plaintiff '/"  and  the  bill  of  sale  by 
Hawley,  (through  whom  the  plaintiff's  title,  if  any  is  derived), 
is  a  sale  and  transfer  of  "  all  Hawley 's  right  and  title  to  a  wa- 
gon in  the  possession  of  the  defendant,  but  owned  by  Hawley." 

By  this  bill  of  sale,  the  plaintiff  acquired  no  title  to  recover 
for  any  wrong  done  by  the  defendant  to  Hawley  before  the 
sale  of  the  wagon.  If  the  plaintiff  acquired  anything  by  that 
bill  of  sale,  it  was  a  right  to  the  wagon,  and  to  nothing  else. 
He  did  not  complain,  and  the  assignment  would  not  have  war- 
ranted him  in  complaining  for  damages  sustained  by  Hawley, 
by  the  wrongful  detention  of  the  wagon  from  him.  His  com- 
plaint (in  the  aspect  of  the  case  now  under  consideration)  was 
for  damages  sustained  by  himself,  by  the  wrongful  detention 
of  his  own  wagon. 

No  conversion  of  the  wagon  by  the  defendant  while  it  be- 
longed to  Hawley  was  averred,  and  if  it  had  been,  the  assign- 
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ment  does  not  purport  to  transfer  a  claim  for  damages  arising 
to  Hawley  from  such  conversion.  No  conversion  of  the  wagon 
after  the  sale  to  the  plaintiff  was  alleged  ;  and  if  it  had  been, 
there  was  no  proof  given  of  such  conversion.  To  make  out 
such  a  conversion,  he  should  have  shown  that  after  the  sale, 
the  defendant  actually  converted  the  wagon ;  or  he  should  by 
proof  of  demand  and  refqsal  after  he  acquired  title,  have  esta- 
blished such  conversion  prima  facie. 

The  question,  therefore,  whether  the  right  to  recover  dama- 
ges for  the  conversion  of  personal  property,  or  for  a  tortioua 
injury  to  personal  property,  or  for  an  illegal  and  tortious  deten- 
tion of  personal  property,  is  assignable,  does  not  necessarily 
arise  in  this  case.  No  such  damages,  nor  any  claim  to  dama- 
ges sustained  by  Hawley,  was  assigned  to  the  plaintiff;  and  the 
claim  in  the  complaint  was  not  for  damages  sustained  by  Haw- 
ley from  any  cause,  but  for  damages  sustained  by  the  plaintiff 
by  the  wrongful  detention  of  his  wagon.  He  proved  no  such 
case.  Assuming  that  Hawley's  title  to '  the  wagon  was  suffi- 
ciently proved,  by  the  fact  of  his  possession  for  seven  months, 
(and  doubtless  that  was  sufficient  as  a  link  in  the  chain  of  the 
plaintiff's  title),  the  plaintiff  showed  that  he  had  purchased  a 
wagon,  which  was  in  the  possession  of  the  defendant,  and  which 
the  defendant  had  before  such  purchase  refused  to  deliver  to 
the  vendor.  This  proof  did  not  sustain  a  claim  to  recover  da- 
mages for  detaining  his  wagon  from  him.  He  should  have 
gone  to  the  party  who  had  possession  of  the  wagon  he  had  pur- 
chased, and  demanded  it.  If  the  defendant  refused  to  deliver 
it,  his  right  of  action  would  have  been  complete.  The  non- 
suit was  therefore  rightly  granted  on  this  ground. 

The  counsel  for  the  appellant  has  urged  a  reversal,  upon  a 
ground  which  the  pleadings  and  proofs  do  not,  I  think,  present. 
He  calls  upon  us  to  lay  out  of  view  the  terms  of  Hawley's 
assignment,  the  entire  form  and  substance  of  this  complaint, 
and  consider  the  question,  as  if  the  plaintiff  had  alleged  a  con- 
version of  Hawley's  wagon  by  the  defendant,  and  an  assign- 
ment of  the  damages  occasioned  thereby  from  Hawley  to  the 
present  plaintiff;  and  had  claimed  to  recover  those  damages, 
and  in  support  of  such  complaint,  had  proved  property  in  Haw- 
ley, and  a  demand  and  refusal  as  evidence  of  the  defendant's 
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unlawful  conversion.  This  would  be  assuming  a  state  of  the 
pleadings  and  proofs  which  does  not  exist,  and  for  which  I  can 
find  no  warrant  in  the  return,  nor  in  any  latitudinarian  discre- 
tion which  seeks  to  do  justice  between  parties,  against  the  very 
substance  of  their  own  allegations  and  proofs  on  the  trial. 
Hawley  sold  his  wagon — he  has  never  parted  with  his  right  to 
damages  for  the  illegal  taking  and  detention  thereof  during  the 
period  of  his  ownership.  If  the  use  of  the  wagon  was  valuable 
to  him  before  he  sold  it,  doubtless  he  may  yet  recover  for 
that  use. 

If  the  defendant  took  Hawley's  wagon  from  him  wrongfully, 
and  refused  to  return  it  on  demand,  Hawley  might  no  doubt 
have  treated  that  taking  and  refusal  as  a  conversion,  and 
brought  his  action  for  the  value  thereof  as  damages.  But  I 
apprehend  it  is  equally  true  that  the  title  still  remained  in 
him,  and  would  have  remained  in  him,  until  an  actual  recovery 
in  such  an  action.  The  title  to  the  wagon  was  the  subject  of 
sale,  and  he  did  sell  it  to  the  present  plaintiff.  Instead  of 
treating  the  defendant's  acts  as  a  conversion  and  proceeding 
against  him  for  the  damages,  he  elected  to  insist  upon  his  title 
and  sell  the  wagon ;  and  that  such  a  sale  was  a  valid  sale  of  the 
wagon  itself  seems  to  me  to  be  the  better  opinion,  notwith- 
standing what  is  said  in  Thurman  v.  Wells,  (18  Barb.  500), 
and  Gardner  v.  Adams,  (2  Wend.  297).  Upon  a  demand  by 
the  purchaser,  the  defendant  could  not  aver  title  in  himself. 
His  acts  in  taking  the  property  and  his  wrongful  refusal  to 
return  it  did  not  vest  the  title  in  himself.  So  long  as  he  had 
the  actual  possession  of  the  property,  the  real  owner  might, 
in  my  judgment,  either  reclaim  it  or  sell  it  to  another.  So  long 
as  it  remained  in  his  hands,  it  was  property,  it  was  the  proper- 
ty of  the  original  owner.  If  it  was  destroyed  by  the  wrong- 
doer, or  if  he  delivered  it  to  another,  the  right  of  such  owner 
as  against  him  might  be  thereby  converted  into  a  mere  claim 
to  damages,  a  right  in  action  only,  and  whether  such  right  of 
action  could  be  assigned  has  been  the  subject  of  much  discus- 
sion. But  I  know  of  no  rule  upon  which,  so  long  as  the  wrong- 
doer is  in  the  actual  possession  of  the  property,  (whether  de- 
taining it  against  the  will  of  the  owner  or  with  his  assent),  the 
owner  loses  his  right  to  sell  the  property  to  whom  he  will. 
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The  contrary  doctrine  amounts  to  this.  If  the  party  in  pos- 
session of  another's  property  has  not  refused  to  return  it  to  him, 
the  owner  may  sell  it ;  but  if  he  has  so  refused,  it  has  ceased 
to  be  the  subject  of  sale.  Such  a  distinction  has,  in  my  opin- 
ion, neither  good  sense  nor  sound  principle  to  support  it.  To 
this  extent  I  do  not  hesitate  to  carry  the  doctrines  of  Hall  v. 
Robinson,  (2  Comst.,  295),  Robinson  v.  Weeks,  (6  How.  Pr. 
R.,  161) ;  Cass  v.  The  New  York  and  New  Haven  Kail  Eoad 
Co.,  (1  E.  D.  Smith's  C.  P.  E.,  522).  And  until  an  actual 
conversion,  amounting  to  a  destruction  of  the  identity  of  the 
chattel  or  a  parting  with  the  possession  thereof  by  the  wrong- 
doer, I  think  a  transfer  of  the  chattel  itself  warrants  the  trans- 
ferree  in  proceeding  therefor  as  owner,  and  the  defendant 
ought  not  to  be,  and  I  am  clearly  of  opinion  cannot  be,  per- 
mitted to  defend  on  the  mere  ground  that  his  own  acts  were 
tortious,  and  such  as  warranted  the  vendor  in  treating  those 
acts  as  amounting  to  a  conversion,  had  he  elected  to  do 
so.  But  this  view  of  the  subject  requires  that  the  purchaser, 
when  he  proceeds  upon  his  title  to  the  chattel,  (and  that  is  the 
present  case),  should  demand  his  goods  from  the  wrong-doer, 
or  show  acts  subsequent  to  his  purchase  which  dispense  with 
a  demand.  This  the  plaintiff  did  not  do  in  the  present  case. 
(See  2  Comst.,  293  ;  6  How.  P.  R.,  161;  1  E.  D.  Smith's,  522, 
above  referred  to). 

The  decision  of  this  case  does  not,  therefore,  depend  upon 
the  question  whether  a  claim  for  damages  for  the  tortious  con- 
version of  goods  can  be  assigned.  If  it  did,  I  should  say,  that 
the  rule  on  that  subject  has  not  been  changed  by  the  Code, 
(§  111).  If  not  assignable  before,  it  is  not  now.  But  in  the 
discussions  heretofore  had  on  the  subject,  it  appears  to  me  that 
sufficient  attention  has  not  been  paid  to  the  distinctions  exist- 
ing before  the  Code  on  that  subject.  Some  claims  were  of  a 
negotiable  nature,  and  could  be  transferred  so  that  the  assignee 
could  sue  thereon  in  his  own  name.  Other  claims  were  not 
negotiable,  and  could  not  be  assigned  so  as  to  entitle  the  as- 
signee to  prosecute  them  in  his  own  name,  but  were  neverthe- 
less assignable  in  equity,  and  so  assignable  that  courts  of  law 
would  recognize  the  assignment  and  protect  the  assignee  in  his 
title  by  assignment.  And  a  third  class  of  claims  were  strictly 
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personal,  and  not  the  subject  of  transfer  or  assignment  for  any 
purpose.  With  these  distinctions  in  view,  the  legislature,  in 
a  system  which  provides  for  the  enforcement  of  legal  and  equi- 
table rights  by  the  like  form  of  proceeding,  have  directed  that 
"  every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  but  this  section  shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action  not  arising  out  of  contract." 
That  is  to  say,  a  thing  in  action,  not  arising  out  of  contract, 
which  was  not  assignable  before  this  section  was  enacted,  is 
not  assignable  now.  And  the  inquiry  is  pertinent,  what  things 
in  action  not  arising  out  of  contract,  were  assignable  before  the 
Code?  If  any,  it  was  such  as  were  assignable  in  equity: — 
such  as  being  assigned,  courts  of  law  would  protect  the  assignee, 
and  suffer  him  to  use  the  name  of  the  assignor  for  the  enforce- 
ment of  the  assigned  claim.  In  whose  name,  then,  shall  the 
action  be  brought  to  enforce  such  claims  ?  For  surely  as  to 
such,  courts  are  not  to  refrain  from  according  to  the  assign- 
ments the  same  recognition  and  the  same  protection  which 
they  enjoyed  before  the  Code.  It  is  plausibly  urged  that  if 
the  claim  was  before  the  Code  assignable  at  law  or  in  equity, 
if  the  courts  would  protect  the  assignee  in  his  acquisition,  then 
the  assignment  is  still  valid,  and  the  assignee  may,  under  the 
Code,  sue  in  his  own  name,  and  that  the  restriction  at  the  end 
of  the  section  was  introduced,  out  of  abundant  caution,  to  pre- 
clude the  idea  that  the  legislature  intended  to  sanction  a  trans- 
fer, which,  heretofore,  neither  courts  of  law  nor  equity  would 
recognize,  as  where  the  damages  sought  to  be  answered  were 
strictly  personal.  In  this  view  of  the  construction  of  the  Code, 
I  should  incline  to  adopt  the  views  expressed  in  Weeks  (6  How. 
Pr.  R,,  161),  following  the  principles  of  The  People  v.  Robin- 
son v.  The  Tioga  C.  P.,  (19  Wend.,  73),  and  to  hold  that  a 
claim  for  damages  for  the  conversion  of  personal  property  is 
assignable,  but  such  a  conclusion  would  not  help  the  present 
case.  And,  on  the  other  hand,  it  is  by  no  means  clear  that 
the  legislature  did  not  intend  by  the  saving  clause  at  the  end  of 
the  section  referred  to,  to  exclude  every  action  for  a  tort  from  its 
application,  and  to  say  that  where  the  cause  of  action  does  not 
arise  out  of  contract,  and  it  is  such  as  was  not  technically 
assignable  at  the  common  law,  the  provision  that  the  suit  shall 
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be  brought  in  the  name  of  the  real  party  in  interest,  shall  have 
no  application  to  it.  Such  claims,  whether  they  be  such  as 
courts  of  law  or  equity  have  heretofore  protected  in  the  hands 
of  the  assignee,  or  not,  must  still  be  prosecuted,  as  they  must 
heretofore  have  been  prosecuted,  in  the  name  of  the  party  in 
whose  favor  they  accrued.  Which  construction  of  this  section 
of  the  Code  is  to  prevail,  is  an  interesting  inquiry,  but  no  an- 
swer to  it  will  avail  to  the  appellant  in  this  case,  and  I  forbear 
the  expression  of  an  opinion. 
The  judgment  must  be  affirmed. 


SMALL  a.  WHEATON. 

New  York  Common  Pleas  ;  General  Term,  July,  1855. 
INSOLVENT'S  DISCHARGE. — CONDITIONS  or  JURISDICTION. 


Under  the  Act  providing  for  the  discharge  of  an  Insolvent  from  his  debts,  on  the 
petition  of  himself  and  two-thirds  of  his  creditors,  (2  Rev.  Stats.  16),  it  is  indis- 
pensable that  the  affidavit  prescribed  by  the  statute  to  be  made  by  the  petitioner, 
and  annexed  to  his  petition,  shall  be  sworn  to  before  the  officer  to  whom  the  peti- 
tion is  presented.  Compliance  with  this  requirement  is  necessary  to  authorize 
the  officer  to  make  any  order  in  the  proceeding.  It  is  requisite  in  order  to  give 
the  officer  jurisdiction  to  proceed  to  grant  the  discharge. 

On  the  trial  of  an  action  in  which  such  a  discharge  was  set  up  as  a  defence,  it  ap- 
peared that  the  affidavit  was  sworn  before  a  Commissioner  of  Deeds. — Held,  that 
the  discharge-was  void  for  want  of  jurisdiction  in  the  officer  to  grant  it. 

Permitting  the  petitioner  to  make  an  additional  affidavit  on  the  hearing,  before  the 
officer  could  not  remedy  the  defect.  In  this  particular  the  proceedings  were 
not  amendable. 

Motion  to  set  aside  verdict,  and  for  a  new  trial ;  ordered  to 
be  heard  at  General  Term. 

This  was  an  action  upon  a  judgment  recovered  against 
the  defendant  in  1845,  by  Williams  and  others,  and  by  them 
assigned  to  the  present  plaintiff.  In  defence,  the  defendant 
plead  a  discharge  in  insolvency  granted  to  him  in  1848,  under 
the  Two- thirds  Act,  by  Mr.  Justice  Sandford,  of  the  Superior 
Court. 
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Upon  the  trial,  before  Ingraham,  F.  J.,  after  proof  of  the 
recovery  of  the  judgment  sued  upon  and  of  the  discharge  had 
been  put  in,  the  plaintiff  produced  from  the  county  clerk's 
office  the  defendant's  proceedings  in  insolvency ;  from  which  it 
appeared  that  the  affidavit  annexed  to  the  defendant's  petition, 
had  been  sworn  to  before  a  commissioner  of  deeds,  instead  of 
the  officer  to  whom  the  petition  was  presented,  as  required  by 
§  7  of  the  statute.  The  court  suggested,  that  by  reason  of  this 
irregularity,  the  officer  to  whom  the  petition  was  presented  ac- 
quired no  jurisdiction,  and  that  the  discharge  was  void.  The 
defendant  then  called  a  witness  whose  testimony  tended  to 
some  extent  to  show  that  an  amendment  of  the  affidavit  had 
been  made  during  the  pendency  of  the  insolvent  proceedings. 

The  court  ruled  that  the  discharge  was  void  for  want  of 
jurisdiction  in  the  officer  granting  it,  and  the  defendant  except- 
ed.  The  jury  were  directed  to  find  a  verdict  for  the  plaintiff, 
and  the  judge  ordered  the  exceptions  to  be  heard  in  the  first 
instance  at  the  General  Term. 

D.  D.  JField,  for  defendant. — I.  The  case  is  to  be  considered 
as  if  the  amendment  of  the  affidavit  had  been  clearly  proved  ; 
for  if  there  were  any  doubt  on  that  point,  that  question  should 
have  been  submitted  to  the  jury. 

II.  The  sole  question  is,  whether,  at  the  time  of  granting  the 
discharge,  the  judge  was  acting,  and  had  always  been  acting 
without  any  jurisdiction  whatever. 

III.  He  was  not  thus  acting  without  jurisdiction,  because  he 
obtained  jurisdiction  to  make  the  order  for  publication  on  the 
presentation  of  the  petition ;  and  if  the  affidavit  was  defective, 
that  was  irregularity,  but  did  not  nullify  the  petition  and  other 
proceedings.     (Matter  of  Bradstreet,  13  Johns.  385.   Taylor  a. 
Williams,    20  Ib.  21.     Miller  a.  Brinckerhoff,  4   Den.  118. 
Yan  Alstyne  a.  Erwine,  1  Kern.  332). 

IY.  If  there  were  a  defect  of  jurisdiction  at  the  time  of 
making  the  order  of  publication,  yet  the  moment  the  affidavit 
sworn  before  the  judge  was  annexed  to  the  petition,  he  acquir- 
ed the  right  to  act,  and  his  subsequent  acts  were  valid,  until 
regularly  reversed.  (Matter  of  Hurst,  7  Wend.,  239). 

V.  The  creditors  who  appeared,  the  present  plaintiff  being 
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one,  cannot  object  that  a  new  order  of  publication  was  not 
made.  (The  People  a.  Baucker,  1  Seld.,  106.  Stanton  a.  Ellis, 
16  Barb.  319). 

TF".  M.  Evarts,  for  plaintiff. — I.  The  defence  fails ;  the  record 
of  the  proceedings  to  obtain  the  discharge  disclosing  a  want  of 
jurisdiction  in  the  officer  granting  it,  arising  from  a  fatal  defect 
in  the  papers  on  which  the  original  application  was  made. 
(2  Eev.  Stats.  17,  oh.  v.  Art.  3,  §§  1,  7,  8). 

II.  The  parol  evidence  introduced  to  supply  the  defect,  is 
ineffectual  for  the  purpose.     The  order  of  the  officer  allowing 
a  new  affidavit  to  be  made  and  introduced  into  the  proceedings, 
if  any  such  order  wras  made,  was  void  for  want  of  jurisdiction 
to  make  it,  and  because  it  was  not  in  writing.     It  can  there- 
fore give  no  validity  to  the  subsequent  proceedings,  which  con- 
tinued wholly  coram  non  judice. 

III.  The  testimony  introduced  was  not  sufficient  to  justify 
the  submission  of  any  question  as  to  the  facts  attempted  to  be 
proved  by  parol  to  the  jury.     (  1  Greenl.  Eu.  §  558). 

IY.  The  fact  that  Small,  the  present  plaintiff,  was  an  oppos- 
ing creditor,  is  immaterial.  Consent  or  acquiescence  never 
enlarges  or  supports  a  special  jurisdiction. 

WOODRUFF,  J. — The  action  herein  was  brought  upon  a  judg- 
ment recovered  against  the  defendant  in  IS-io.  The  defence 
rests  upon  the  effect  of  a  discharge  of  the  defendant  as  an  insol- 
vent, granted  in  1848,  by  one  of  the  Justices  of  the  Superior 
Court,  upon  the  petition  of  the  defendant  with  two-thirds  of  his 
creditors,  under  Art.  3,  Title  1,  Chap.  5  of  the  Revised  Statutes. 
(2  Rev.  Stat.  16). 

On  the  trial  the  defendant,  in  support  of  his  answer,  read  his 
discharge,  and  the  plaintiff  produced  from  the  files  of  the  Clerk 
of  the  city  and  county  of  New  York,  and  read  in  evidence,  the 
proceedings  of  the  defendant  in  insolvency,  on  which  such  dis- 
charge was  granted.  It  appeared  by  the  proceedings  thus  pro- 
duced, that  the  affidavit  annexed  to  the  petition  required  by 
section  7  of  the  statute,  was  sworn  before  a  commissioner  of 
deeds. 

Upon  an  intimation  from  the  court,  that  bv  reason  of  this 
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defect,  (no  other  affidavit  in  the  form  prescribed  by  the  said 
section  appearing  annexed  to  the  petition,  or  elsewhere  among 
the  proceedings),  the  officer  to  whom  the  petition  was  present- 
ed, acquired  no  jurisdiction ;  the  defendant  called  a  witness, 
who  stated,  that  he  conducted  the  proceedings  on  behalf  of  the 
defendant,  and  that  it  is  his  impression  and  belief  that  the  de- 
fect was  discovered  pending  the  proceedings,  and  on  the  day 
appointed  for  the  creditors  to  show  cause ;  and  that  the  officer 
then  sitting  to  hear  the  application  allowed  the  defect  to  be 
supplied,  and  that  another  affidavit  was  then  supplied,  but  that 
no  written  order  was  made  or  entered  in  the  proceedings.  The 
defence  was  nevertheless  overruled,  and  the  jury  were  directed 
to  find  a  verdict  for  the  plaintiff. 

The  general  doctrine  that  where  there  is  a  want  of  jurisdic- 
tion in  the  officer  to  grant  the  discharge  of  an  insolvent,  that 
defect  is  available  at  all  times,  in  all  places,  and  by  any  party 
prejudiced  thereby,  is  not  questioned.  The  officer  before  whom 
proceedings  are  conducted  under  this  Act,  exercises  a  special 
jurisdiction  acquired  only  in  the  mode  prescribed  by  the  sta- 
tute. And  if  any  essential  pre-requisite  is  wanting,  his  acts 
are  a  mere  nullity.  (Murray  v.  "Whitney,  10  Johns.  225.  Mil- 
ler v.  Brinckerhoff,  4  Den.  120.  Staples  v.  Fairchild,  3  Comst. 
41.  Yan  Allst}Tne  v.  Erwine,  1  Kern.  331.  In  the  matter  of 
Hurd,  9  Wend.  465).  And  this  objection  is  fatal  in  whatever 
form  the  question  arises.  Want  of  jurisdiction  makes  the  act 
void. 

This  is  true  notwithstanding  the  provisions  of  section  19  of 
article  7  of  the  same  title,  which  declares  that  the  discharge 

'  O 

shall  be  conclusive  evidence  of  the  proceedings  and  facts 
therein  contained ;  and  the  cases  of  Staples  v.  Fairchild,  and 
The  Matter  of  Hurd,  above  referred  to,  apply  this  to  attach- 
ments against  absconding  debtors,  where  the  effect  of  the 
appointment  of  trustees  is  discussed  in  view  of  similar  language 
in  section  62  of  2  Revised  Statutes,  13). 

The  statute  now  in  question,  requires  that  a  petition  should 
be  signed  by  the  insolvent  and  the  petitioning  creditors.  That 
the  petition  shall  be  accompanied  by  the  affidavits  of  the  peti- 
tioning creditors ;  and  that  there  shall  be  annexed  to,  and  be 
delivered  to  the  officer  with  the  petition,  the  schedule  contain- 
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ing  an  inventory,  an  account,  and  various  particulars  mention- 
ed in  the  statute.  And  by  section  7,  "an  affidavit  (in  a  form 
prescribed)  shall  be  annexed  to  the  said  petition,  account,  and 
inventory,  and  shall  be  sworn  to  and  subscribed  in  the  presence 
of  such  officer,  who  shall  certify  the  same." 

When  this  is  done,  then,  and  not  until  then,  in  my  judg- 
ment, the  statute  authorizes  the  officer  to  take  the  very  first 
step  in  the  proceeding,  tending  to  affect  the  interests  of  third 
persons.  All  this  is  preliminary  and  essential  to  the  very  insti- 
tution of  the  proceeding  itself :  for  the  statute  proceeds,  u  the 
officer  receiving  such  petition,  schedule  and  affidavit,  shall 
make  an  order"  requiring  the  creditors  to  show  cause,  &c. 

He  has  undoubtedly,  by  the  very  terms  of  the  statute,  autho- 
rity to  receive  the  petition ;  for  by  section  6,  it  may  be  pre- 
sented to  him.  He  has  authority  to  administer  the  oath  to  the 
insolvent,  and  to  certify  the  affidavit ;  for  by  section  7,  that 
must  be  done.  But  it  is  the  completion  of  these  preliminary 
steps  that  creates  his  jurisdiction  to  do  any  act  affecting  third 
parties  ;  it  is  by  the  order  to  show  cause,  and  its  publication, 
which  in  this  statute  are  in  the  nature  of  process,  that  he  ac- ' 
quires  jurisdiction  over  creditors  and  their  rights.  Hence  it  is 
held  in  Slidell  v.  McCrea,  (1  Wend.  156),  that  the  omission  in 
the  schedule  of  a  statute  requisite,  viz. :  a  failure  to  specify  the 
consideration  upon  which  the  debts  were  contracted,  renders 
the  discharge  granted  thereupon  void  ;  and  it  was  so  declared 
when  set  up  as  a  defence  to  an  action  of  assumpsit  afterwards 
prosecuted  by  a  creditor.  And  the  same  decision  was  made 
in  a  like  case.  (McNair  v.  Gilbert,  3  Wend.  344). 

So  it  was  held  that  an  advertisement  for  ten  weeks,  pursuant 
to  the  order  to  show  cause,  is  necessary  to  give  the  officer  juris- 
diction— of  course  not  necessary  to  give  him  jurisdiction  to 
make  the  order  to  show  cause,  but  to  give  him  jurisdiction  to 
proceed  to  a  discharge.  And  a  second  order,  viz. :  an  order 
for  an  assignment,  having  been  made  before  the  defect  in  the 
advertisement  was  discovered — the  court  say,  that  order  was  a 
nullity.  (In  the  matter  of  Underwood,  3  Cow.  59). 

And  that  there  must  not  only  be  due  publication,  but  due 
proof  thereof  must  be  furnished  to  the  officer,  otherwise  he  has 
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no  jurisdiction  to  grant  the  discharge,  is  distinctly  held  by  the 
Supreme  Court,  in  Stanton  v.  Ellis,  (16  Barl>.  399  ;  and  see 
cases  there  cited). 

These  cases  show  that  there  are  certain  jurisdictional  pre- 
requisites, without  which,  (notwithstanding  the  authority  of  the 
officer  to  receive  the  petition),  he  gains  no  jurisdiction  of  the 
subject  matters  of  contest,  the  rights  of  creditors,  or  over  the 
parties  who  are  to  be  affected  by  the  proceeding  when  consum- 
mated. There  is  in  a  sense  a  jurisdiction  over  the  persons  of 
the  creditors,  and  over  all  the  creditors  to  be  affected,  and  over 
the  debts  sought  to  be  discharged,  which  the  officer  must  ac- 
quire before  his  jurisdiction  becomes  operative  to  bind  any  one ; 
and  the  authority  he  has  to  receive  the  petition,  to  administer 
the  oath,  and  to  make  the  order  to  show  cause,  may  all  fail  of 
effect,  if  that  authority  is  not  made  available  to  bring  the  cre- 
ditors before  the  officer,  by  a  conformity  to  the  statute  in  the 
step  necessary  to  that  end.  That  this  is  so,  appears,  from  the 
provisions  of  section  12,  which  make  it  indispensable  that  'be- 
fore any  other  proceeding  1)6  had — that  is,  before  the  parties 
'are  heard  at  all,  (either  petitioner  or  creditors),  the  officer  shall 
require  proof  of  the  due  publication  of  the  notice.  I  am  aware 
that  it  is  unnecessary  to  go  to  this  length  in  discussing  the  pre- 
sent case,  and  yet  it  bears  somewhat  upon  considerations  urged 
upon  us  by  the  counsel  for  the  defendant  on  the  argument ; 
and  it  appears  to  me  that  the  reasoning  of  Mr.  Justice  Gridley 
on  the  subject,  in  Stanton  u.  Ellis,  above  referred  to,  is  sound. 
It  may  be  superfluous  to  add,  that  if  so,  it  is  conclusive  in  this 
cause. 

But  as  before  remarked,  the  omission  of  the  officer  to  admi- 
nister the  oath  to  the  petitioner,  to  have  the  petitioner  in  his 
presence,  and  to  certify  the  same,  goes  back  to  the  very  begin- 
ning of  the  officer's  authority.  The  statute  has  prescribed  this 
formal  act  to  be  done  with  a  form  and  solemnity  analogous  to 
proceedings  to  be  had  in  open  court ;  and  the  importance  at- 
tached to  it,  is  further  indicated  by  prescribing  the  very  form 
and  words  of  the  affidavit.  To  sustain  a  discharge  under  such 
circumstances,  would  be  to  dispense  with  this  affidavit  so  spe- 
cifically prescribed  ;  for  the  circumstance  that  an  affidavit 
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sworn  before  a  commissioner  of  deeds,  was  produced,  avails  no- 
thing. He  had  no  authority  to  take  this  affidavit  for  such  a 
purpose.  So  far  as  this  proceeding  depends  upon  it,  the  affida- 
vit so  sworn,  was  a  nullity.  (See  Stanton  v.  Ellis,  supra,  and 
cases  there  cited). 

It  is  urged,  however,  that  it  appeared  by  the  evidence  that 
the  present  plaintiff  appeared  and  opposed  the  discharge,  and 
is  therefore  precluded.  When  an  officer  has  no  jurisdiction  to 
hear  and  determine,  the  appearance  of  the  parties  does  not  con- 
fer it.  Defects  of  notice,  where  no  one  but  the  appearing 
parties  are  to  be  affected,  may  be  waived ;  but  here  there  was 
not  only  no  authority  to  entertain  the  proceeding,  until  these 
preliminary  steps  were  complied  with,  or  for  any  purpose,  save 
the  mere  presentation  of  the  petition  ;  but  the  creditors  at  large 
appearing  and  not  appearing,  as  well  the  petitioning  creditors 
as  the  others  were  to  be  affected.  The  whole  proceeding  con- 
templates a  valid  assignment,  and  a  discharge  founded  thereon, 
the  appointment  of  trustees,  and  a  jurisdiction  of  the  Supreme 
Court  and  Court  of  Common  Pleas  over  them,  and  that  all  cre- 
ditors shall  be  alike  affected  by  all  that  is  done  in  the  matter. 
And  if  jurisdiction  fails,  the  object  and  design  of  the  proceed- 
ing, and  of  the  statute  in  authorizing  it,  fails,  and  hence  it  is 
held  in  McNair  v.  Gilbert,  (3  Wend.  344),  that  when  in  an 
action  to  which  the  discharge  was  set  up  as  a  defence,  and  the 
discharge  was  held  void  for  want  of  jurisdiction  to  grant  it,  (by 
reason  of  the  failure  to  specify  in  the  schedule  the  considera- 
tion of  the  indebtedness,  as  above  referred  to),  that  the  petition- 
ing creditors  might  avail  themselves  of  this  objection  to  the 
discharge,  and  such  was  the  character  of  the  plaintiff's  dis- 
charge in  that  case ;  much  more  then  may  a  creditor  who  has 
never  assented  to  the  discharge  directly  nor  provisionally.  It 
is  true,  that  a  creditor  may  place  himself  in  a  position  in  the 
action  wherein  the  discharge  is  set  up  as  a  defence,  in  which 
he  admits  the  jurisdiction  of  the  officer,  as  where  lie  replies  to 
an  answer,  setting  up  the  discharge,  that  it  was  procured  by 
fraud.  (Ayres  v.  Scribner,  17  Wend.  407.  Small  v.  Graves, 
7  Barb.  580).  And  if  the  history  of  this  trial  and  contemplat- 
ed attack  upon  this  discharge,  was  as  stated  on  the  argument, 
it  is  quite  probable  that  this  plaintiff  would  have  placed  him- 
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self  in  that  situation,  if  the  legislature  had  not  dispensed  with 
a  replication,  and  so  left  the  discharge  open  to  be  attacked 
upon  any  ground.  But  those  cases  proceed  upon  the  ground, 
not  that  the  creditor  is  not  at  liberty  to  impeach  the  discharge 
for  want  of  jurisdiction  in  the  officer  to  grant  it ;  but  that  hav- 
ing chosen  his  ground,  and  replied  "per  fraude  m"  he  for  the 
purposes  of  the  action  waives  any  other  ground  of  attack,  and 
impliedly  admits  the  jurisdiction. 

It  is  next  urged,  that  the  defect  was  amendable.  "What  I 
have  already  suggested,  seems  to  me  a  conclusive  answer,  for 
if  I  am  correct  in  that,  then  the  officer  was  acting  without  juris- 
diction when  the  parties  appeared  before  him.  In  virtue  of 
what  had  been  done,  he  had  no  authority  to  make  any  order  in 
the  premises.  I  do  not  mean  that  the  petitioner  had  lost  the 
right  to  apply  for  his  discharge,  and,  on  complying  with  the 
statute,  to  obtain  it,  or  that  for  that  purpose  he  could  not  be  per- 
mitted to  use  the  same  petition,  schedules  and  affidavits  of  the 
petitioning  creditors ;  but  I  do  mean  that  the  use  which  he 
might  make  of  them,  and  of  the  affidavit  which  he  might  make 
before  the  officer,  would  be  in  form  and  effect  a  new  presen- 
tation of  his  petition,  and  would  require  a  compliance  with  all 
the  requisites  to  bring  the  creditors  before  the  officer  to  show 
cause.  I  am  aware,  that  in  the  matter  of  Hurst,  (7  Wend.  240), 
it  appears  that  the  insolvent  was  permitted  to  amend  the  inven- 
tory of  his  debts,  by  inserting  therein  the  consideration  of  the 
petitioner's  indebtedness.  The  brief  report  of  that  case  does 
not  indicate  that  great  importance  was  attached  to  the  inquiry 
into  the  pOM'er  to  allow  such  an  amendment,  since  the  discharge 
was  held  void  upon  another  and  more  obvious  ground,  to  wit : 
frauds  in  the  confession  of  a  judgment  in  contemplation  of  the 
application  ;  but  to  the  extent  of  that  decision  we  must  undoubt- 
edly regard  ourselves  as  bound  thereby.  I  am  not  willing, 
however,  to  carry  the  power  of  amendment  any  further  than 
that  case  plainly  requires.  Suppose  no  inventory  whatever 
had  been  annexed  to,  or  delivered  with  the  petition,  it  could 
not,  in  my  judgment,  with  any  show  of  propriety,  be  claimed 
that  the  inventory  could  be  supplied  on  the  hearing.  If  the 
petitioner  might  then  for  the  first  time  produce  the  inventory, 
why  not  then  first  produce  the  affidavits  of  the  petitioning  ere- 
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ditors,  or  then  first  produce  the  account  of  his  estate,  or  any, 
or  even  all  the  papers,  which,  by  section  8,  the  officer  should 
"receive"  before  making  the  order  to  show  cause  ?  It  may  be, 
and  such  undoubtedly  is  the  effect  of  the  case  cited,  that  when 
the  petitioner  does  in  fact  comply  with  the  formal  requisites  in 
each  prescribed  particular,  that  an  omission  of  some  of  the  de- 
tails, under  some  one  or  more  particulars,  may  be  supplied ;  but 
it  does  by  no  means  follow,  that  a  failure  to  produce  at  all,  one 
of  the  statements  specifically  named  by  the  statute,  can  be  cured. 
It  may  be,  that  one  of  the  statements  required  by  the  statute 
may  be  amended,  and  yet  that  the  omission  of  the  statement 
would  be  fatal. 

To  my  mind,  the  officer  has  no  more  authority  to  proceed  to 
order  the  creditors  to  show  cause,  without  first  administering 
the  oath,  than  he  would  have  to  make  such  an  order  without 
receiving  the  petition  itself. 

But  it  is  further  insisted,  that  if  the  defect  was  supplied,  and 
the  oath  was  duly  administered,  (and  upon  the  evidence  it  is 
claimed  to  have  been  proved  that  this  was  done,  although  no 
affidavit  appears  among  the  proceedings,  it  being  for  this  pur- 
pose assumed  that  such  affidavit  is  lost),  then  the  petitioner  was 
in  all  respects  rightly  before  the  officer,  and  his  jurisdiction 
was  complete ;  and  this  being  shown,  it  was  wholly  unneces- 
sary for  the  defendant  to  do  anything  more  than  produce  his 
discharge.  That  the  court  on  this  trial  ought  to  have  presum- 
ed that  all  the  intermediate  steps  were  rightly  taken,  or  that 
having  jurisdiction,  any  subsequent  acts,  however  defective, 
were  merely  irregular,  and  therefore  even  if  they  might  have 
been  set  aside  on  certiorari,  they  were  not  void,  and  the  dis- 
charge cannot  be  for  this  cause  impeached  collaterally. 

In  the  first  place,  if  the  authorities  above  referred  to  are 
correct,  the  officer  did  not  obtain  jurisdiction  to  grant  a  dis- 
charge without  making  an  order  to  show  cause,  and  without 
due  publication  and  notice  thereof.  These  steps  were  also 
essential  to  his  jurisdiction  for  that  purpose ;  and  this  view  is 
only  in  accordance  with  the  fundamental  principle  that  no 
person  shall  be  deprived  of  his  personal  or  pecuniary  rights, 
without  an  opportunity  to  be  heard  for  their  protection,  and 
this  applies  with  full  force  to  all  creditors  who  did  not  appear, 


184  ABBOTTS'  PEACTICE  KEPOKTS. 

Small  a.  Wheaton. 

and  would  defeat  the  purpose  and  object  of  the  proceeding  as 
to  the  petitioning  creditors,  and  render  the  proceeding  inope- 
rative, as  before  suggested. 

And  secondly,  no  new  order  to  show  cause  was  made.  This 
is  apparent,  as  well  because  the  answer  of  the  defendant  here- 
in sets  up  no  discharge,  founded  on  such  new  presentation  of 
the  petition.  The  discharge  which  is  set  up  in  the  answer,  is 
distinctly  averred  to  have  been  granted  in  the  proceedings  be- 
gan by  the  presentation  of  the  defendant's  petition  to  Thomas 
J.  Oakley,  C.  J.,  on  the  29th  day  of  April,  1848,  and  the  authen- 
tication before  him  then  presented;  "and  such  proceedings 
were  thereupon  had,"  &c.  Again,  the  proceedings  given  in 
evidence  failed  to  support  the  discharge  on  their  face.  The 
defendant  is  not  at  liberty  to  ask  the  court  to  speculate,  or  to 
intend  that  there  was  another  proceeding  begun  at  a  later  day, 
to  which  this  discharge  is  referrible,  and  which  would  if  pro- 
duced sustain  it,  without  producing  it  in  evidence,  or  account- 
ing for  its  non-production.  If  proof  that  it  was  not  so  be 
admissible,  (and  some  proof  on  the  subject  was  in  fact  given), 
there  was  no  order  to  show  cause  made.  The  proceeding  was 
in  this  respect  just  as  the  proceeding  appears  by  the  files.  If 
any  new  affidavit  was  made,  no  farther  notice  was  taken  thereof, 
but  the  discharge  was  founded  upon  the  original  presentation 
of  the  petition  as  it  is  alleged  to  be  in  the  defendant's  answer. 

My  own  conclusion  is,  that  if  a  new  affidavit  was  made,  all 
that  was  done  which  could  affect  the  creditors  before  such  affi- 
davit was  made,  was  coram  non  judice.  That  the  attempted 
proceeding  before  Chief  Justice  Oakley  was  of  no  force  or 
effect ;  and  that  without  a  new  order  to  show  cause,  no  dis- 
charge could  be  granted  which  affected  the  creditors,  or  any 
of  them  ;  and  that  not  only  does  no  such  order  appear,  but  that 
it  does  upon  these  pleadings  and  proofs  conclusively  appear 
that  none  such  was  made. 

Upon  the  question,  whether  there  was  any  sufficient  evidence 
to  be  submitted  to  the  jury  to  show  that  the  proceedings  were 
attempted  to  be  amended,  or  that  a  new  affidavit  was  even 
made,  and  being  made  was  lost,  it  is  unnecessary  to  decide,  if 
the  views  above  expressed  are  sound :  but  I  am  constrained  to 
say,  that  if  records,  or  what  in  reference  to  these  proceedings 
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must  be  regarded  as  records,  can  be  mended,  and  their  deficien- 
cies supplied  by  evidence  so  vague  and  unsatisfactory  as  was 
given  on  the  trial  herein,  and  the  jury  be  permitted  to  specu- 
late upon  the  contents  thereof,  and  the  probability  of  loss  under 
the  circumstances  exhibited  on  the  trial,  the  conclusiveness  of 
records  and  the  certainty  of  evidence  derived  from  them,  is  of 
slight  value. 

In  my  opinion,  the  ruling  on  the  trial  was  correct,  and  the 
motion  for  a  new  trial  should  be  denied,  and  the  plaintiff  should 
be  permitted  to  perfect  his  judgment,  if  that  has  not  already 
been  done. 


GINOCHIO  a.  FIGARI. 

New  York  Common  Pleas  /  General  Term,  July,  1855. 

EXECUTION  AGAINST  THE  PERSON. — JUDGMENT  OF  THE  MARINE 

COURT. 

Where  an  execution  against  the  person  was  issued  in  the  Marine  Court,  and  the 
defendant  was  discharged  by  that  court, — Held,  that  the  plaintiff,  after  filing  a 
transcript  in  the  county  clerk's  office,  might  issue  a  new  execution  against  the 
person,  out  of  the  Common  Pleas. 

Whether  the  Marine  Court  can  issue  an  execution  against  the  person, — Query  ? 

After  a  transcript  of  a  judgment  of  the  Marine  Court  has  been  filed  in  the  county 
clerk's  office,  the  rules  which  govern  the  issuing  of  execution  upon  it,  are  those 
which  apply  in  the  Common  Pleas — not  those  regulating  executions  from  the 
Marine  and  Justices'  Courts. 

Appeal  from  a  decision  at  special  term,  denying  a  motion 
to  discharge  the  defendant  from  custody  on  an  execution 
against  the  person. 

The  plaintiff  sued  the  defendant  in  the  Marine  Court  on  a 
claim  for  moneys  received  in  a  fiduciary  capacity,  and  recov- 
ered judgment.  Execution  against  property  having  been 
returned  unsatisfied,  the  plaintiff  issued  an  execution  against 
the  person  of  the  defendant  out  of  the  Marine  Court.  The 
defendant  being  taken  into  custody  on  the  execution,  applied 
to  the  Marine  Court  to  be  discharged,  on  the  ground  that  that 
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court  had  no  power  to  issue  an  execution  against  the  person ; 
and  his  discharge  was  granted. 

The  plaintiff  then  filed  a  transcript  with  the  county  clerk, 
and  issued  an  execution  against  property  out  of  the  Common 
Pleas ;  and  this  being  returned  unsatisfied,  he  issued  an  exe- 
cution against  the  person,  also  out  of  the  Common  Pleas.  The 
defendant  being  again  taken  into  custody,  applied  at  the  spe- 
cial term  of  the  Common  Pleas  for  his  discharge.  His  motion 
was  denied,  and  he  appealed  to  the  general  term. 

Beebe  &  Donohue,  for  appellants. 
G.  Clark,  for  respondent. 

INGKAIIAM,  F.  J. — It  is  unnecessary  to  decide  whether  the 
Marine  Court  had  the  power  to  issue  an  execution  against  the 
person  in  this  action.  If  that  court  possessed  such  power,  the 
discharge  by  the  court  of  the  defendant  upon  the  execution 
without  the  plaintiff's  consent,  did  not  deprive  him  of  his  right 
to  enforce  payment  of  his  judgment  by  all  the  remedies  pro- 
vided by  the  law.  Whether,  therefore,  the  first  execution 
against  the  body,  issued  from  the  Marine  Court,  was  valid  or 
not,  the  discharge  of  the  defendant  from  arrest  did  not  pre- 
vent the  plaintiff  from  issuing  a  second  execution  when  such 
discharge  was  without  his  consent.  (4  Cow.,  553;  Humphrey 
v.  Gumming,  5  Wend.,  60).  This  was  expressly  held  in  Wesson 
v.  Chamberlain  (3  ComsL,  331). 

After  the  transcript  of  a  judgment  is  filed  in  the  county 
clerk's  office,  the  judgment  is  then  to  be  deemed  a  judgment 
of  this  court ;  it  is  to  have  the  same  effect  as  a  lien,  and  is  to 
be  enforced  in  the  same  manner.  (Code,  §  68).  A  judgment 
of  the  Common  Pleas  is  enforced  by  an  execution  against  pro- 
perty, and  where  the  cause  of  action  is  one  within  the  provi- 
sions of  section  179  of  the  Code,  by  an  execution  against  the 
person.  By  that  section  (subd.  2),  in  an  action  for  moneys 
received  by  any  person  in  a  fiduciary  capacity,  if  the  same 
are  misapplied  fraudulently,  the  defendant  is  subject  to  arrest, 
and  by  section  288,  if  he  might  have  been  arrested  under  sec- 
tion 179,  an  execution  against  his  body  may  be  issued. 

The  rules  applicable  to  executions  as  they  existed  before  the 
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Code,  are  continued  in  force  by  section  291.  It  never  was 
necessary  to  obtain  an  order  for  the  arrest  of  a  defendant  on 
execution.  Nor  is  that  rule  changed  by  anything  in  the  Code. 
The  plaintiff  issuing  the  process  is  responsible,  and  if  it  is  unrea- 
sonably issued  the  defendant  is  relieved  on  motion,  and  has 
redress  by  an  action. 
The  order  at  special  term  was  proper,  and  should  be  affirmed. 


DAVIS  a.  HAFFNER. 

New  York  Common  Pleas  ;   General  Term,  July,  1855. 

The  Act  to  reduce  several  laws  relating  to  the  city  of  New  York  into  one  act,  passed 
in  1813.  (2  Rev.  Stats.,  342),  was  not  repealed  by  the  General  Repealing  Act  con- 
tained in  the  Revised  Statutes. 

Section  147  of  the  first-named  Act,  relating  to  bonds  of  constables  in  the  city  of 
New  York,  is  still  in  force. 

The  bond  thereby  directed  should  be  made  to  the  Mayor,  &c ,  of  the  city,  and  can 
only  be  prosecuted  after  judgment  against  the  constable,  and  after  leave  is  ob- 
tained on  motion  made  in  the  Court  of  Common  Pleas,  in  open  court. 

A  bond  in  the  form  prescribed  in  the  Revised  Statutes,  (2  Rev.  Stats.,  346,  <J  21). 
relating  to  towns,  and  made  to  the  People,  is,  therefore,  not  to  be  sustained  as  a 
statute  security. 

Held,  that  a  judgment  recovered  on  a  constable's  bond  in  the  name  of  the  party 
alleged  to  have  been  aggrieved  by  the  act  of  the  constable,  and  in  a  suit  brought 
without  leave  of  court,  and  without  a  previous  judgment  against  the  constable, 
must  be  reversed. 

Appeal  from  a  judgment  of  the  Marine  Court. 

This  was  an  action  brought  against  the  bondsmen  of  a  con- 
stable to  recover  the  amount  of  a  judgment  for  not  returning 
an  execution  within  the  time  required  by  law. 

Upon  the  trial  it  was  objected  that  the  bond  was  void  by 
reason  of  not  having  been  given  according  to  the  statute — 
and  also  that  leave  had  not  been  given  to  prosecute  the  bond. 
The  objections  were  overruled  in  the  court  below,  and  judg- 
ment rendered  for  the  plaintiff;  from  which  the  defendants 
appealed. 

H.  V.  Vultee,  for  appellant. 
Bliss  &  Wells,  for  respondent. 
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WOODRUFF,  <J. — There  is  nothing  in  the  return  herein  to  show 
that  there  was  any  variance  between  the  summons  and  the 
complaint,  and  no  such  objection  was  raised  on  the  trial.  Such 
objection  is  purely  technical :  it  was  waived  by  appearing  and 
pleading  the  merits. 

The  other  ground  of  appeal  is  of  graver  importance.  It  is 
insisted  that  the  bond  of  the  defendant,  given  to  secure  the 
faithful  performance  of  the  duties  of  the  defendant  Kruger  as 
constable  of  the  second  ward,  is  not  in  conformity  with  the 
requirements  of  the  statute,  and  therefore  is  not  valid  as  a 
statute  bond  ;  and  that  if  the  bond  be  valid,  no  action  can  be 
sustained  thereon  unless  the  plaintiff  first  obtain  judgment 
against  the  constable  himself,  nor  unless  leave  to  prosecute  the 
bond  is  first  obtained  from  the  judge  or  judges  of  the  Court 
of  Common  Pleas  upon  motion  in  open  court. 

Upon  the  revision  of  our  statutes  in  1813,  the  law  in  rela- 
tion to  the  election  of  constables  in  the  various  towns  in  the 
State  generally,  and  the  bond  they  should  give,  and  the  manner 
in  which  such  bonds  should  be  filed  and  approved,  was  passed, 
(2  Rev.  Laws,  126)  ;  and  by  the  same  revision,  "The  Act  to 
reduce  several  laws  relating  particularly  to  the  city  of  New 
York  into  one  Act,"  was  also  passed  (2  Rev.  Laws,  312),  sec- 
tion 117  of  which  provides  specially  for  the  bond  to  be  exe- 
cuted by  every  constable  elected  or  appointed  to  the  office  of 
constable  in  the  city  of  New  York.  The  two  acts  stand  to- 
gether, one  relating  to  constables  in  the  towns  in  the  State 
generally,  and  the  other  relating  to  the  city  of  New  York  par- 
ticularly. They  are  wholly  different,  and  wholly  inconsistent 
with  each  other,  and  cannot  have  effect  in  the  same  place. 
The  general  law  has  no  application,  therefore,  to  the  city  of 
New  York.  The  particular  statute  passed  with  especial  refer- 
ence to  the  city  of  New  York,  controls  the  city,  and  effectually 
overcomes  any  reasoning  founded  upon  the  suggestion,  that 
wards  in  the  city  are  to  be  taken  as  included  in  the  word  towns 
in  the  general  act. 

On  the  revision  of  1828,  the  general  law  in  relation  to  towns 
was  in  substance  re-enacted,  and  the  act  relating  to  the  city  of 
New  York  was  left  unrepealed,  (1  Rev.  Stats.,  346,  §  21 ;  3 
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Rev.  Stats.,  129),  so  that  the  two  laws  remained  in  full  force 
(so  far  as  relates  to  such  bonds)  as  before. 

Again,  on  an  examination  of  Title  third  of  Chapter  eleven, 
Part  first  of  the  Revised  Statutes  (1  Rev.  Stats.,  343),  in  which 
section  21  of  article  second  is  found,  it  will  be  seen  that  few, 
if  any,  of  its  provisions  are  applicable  at  all  to  this  city. 

The  "  Act  to  reduce,"  &c.,  above  referred  to,  being  in  full 
force,  provides  that  the  bond  to  be  executed,  with  surety  or 
sureties  by  any  constable,  shall  be  given  to  the  Mayor,  Alder- 
men and  Commonalty  of  the  city,  in  the  penal  sum  of  five 
hundred  dollars,  and  be  delivered  to  the  Mayor,  who  shall 
judge  of  and  determine  the  competency  of  the  sureties  and 
file  the  bond  with  the  clerk  of  the  city  and  county.  And  in 
case  of  any  recovery  by  any  person  aggrieved,  against  any 
such  constable,  it  shall  be  lawful  for  the  judge  or  judges  of  the 
Mayor's  court,  (now  for  this  purpose  the  Court  of  Common 
Pleas),  upon  motion  in  open  court,  and  upon  showing  that  such 
recovery  has  been  had,  and  that  the  judgment  at  the  time  of 
such  motion  is  unsatisfied,  to  order  the  bond  to  be  put  in  suit ; 
and  when  judgment  thereon  is  obtained,  the  said  court  shall 
upon  motion  in  open  court  direct  so  much  to  be  levied  thereon 
as  will  pay  the  debt  or  damages  recovered  by  the  party 
aggrieved,  with  costs,  and  to  be  paid  to  such  party ;  and  the 
act  provides  for  further  levy  upon  recovery  of  other  judg- 
ments against  such  constable  upon  like  motion. 

The  bond  upon  which  the  present  action  was  brought,  is 
framed  in  accordance  with  section  21  of  the  statute  relating  to 
towTns,  above  referred  to  (IRev.  Stats.,  346),  incorporating  there- 
in the  farther  provision  relating  to  distress  for  rent  in  this  city, 
(2  Rev.  Stats.,  501,  §  4)  and  in  relation  to  militia  fines,  (1  Laws 
of  1847,  205,  ch.  205,  §  39). 

It  is  a  bond  to  the  people  of  the  State,  and  not  to  the  Mayor, 
&c.,  of  this  city.  It  is  approved  by  a  supervisor,  and  not  by 
the  Mayor.  It  is  in  the  sum  of  $1000,  and  not  of  $500.  It  is 
not,  therefore,  the  bond  required  by  the  act  relating  to  this 
city,  and  can  therefore  find  no  support  as  a  statutory  security. 

Under  that  act,  the  sureties  are  not  liable  to  the  action  until 
after  judgment  recovered  against  the  constable  and  leave  to 
prosecute  has  been  obtained,  and  that  statute  contemplates  a 
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recovery  when  had,  to  be  in  the  name  of  the  Mayor,  &c.,  of 
this  city,  for  the  full  amount  of  the  penalty,  whereupon  a  levy 
can  be  made  from  time  to  time  of  the  amounts  which  may 
successively  be  recovered  by  persons  aggrieved  by  the  act  or 
default  of  the  constable. 

And,  moreover,  if  this  bond  does  not  in  substance  conform 
to  the  statute,  as  clearly  it  does  not,  then,  regarding  it  as  a 
voluntary  bond,  there  is  no  warrant  for  bringing  an  action 
thereon  in  the  name  of  the  party  aggrieved ;  although  it  has 
been  repeatedly  held  that  a  suit  may  be  brought  on  the  under- 
taking required  in  the  act  relating  to  towns  before  referred  to 
in  the  name  of  the  party  aggrieved,  that  is,  because  such  un- 
dertaking has  the  sanction  of  the  statute  itself,  and  operates 
for  the  benefit  of  the  party  aggrieved  in  any  form  amounting 
to  a  substantial  compliance  with  the  statute. 

It  appears  to  us  remarkable  (if  it  be  true,  as  we  are  in- 
formed,) that  bonds  like  the  present  have  come  into  general 
use  in  this  city,  unless  there  is  some  statute  on  the  subject 
modifying  the  provisions  of  the  act  relating  to  the  city  of  New 
York  in  this  respect.  In  the  multitude  of  special  statutes  in 
force  relating  to  this  city,  we  might  reasonably  have  expected 
counsel  who  rely  upon  this  bond  and  seek  to  uphold  this  judg- 
ment, to  aid  us  by  pointing  us  to  the  statute,  if  any  can  be 
found,  warranting  the  taking  of  such  a  bond,  and  prosecuting 
it  without  first  obtaining  judgment  against  the  constable,  and 
without  leave,  and  in  the  name  of  this  plaintiff.  We  are  con- 
strained to  say,  that  we  have  not  been  able  to  find  such  a 
statute,  and  if  we  err  in  holding  the  "  Act  to  reduce,"  &c.,  to 
be  still  applicable  to  constables'  bonds  in  this  city,  it  will  be 
for  the  want  of  such  aid,  and  not  from  the  want  of  diligent 
examination  with  the  expectation  of  finding  some  law  which 
has  led  to  the  adoption  of  this  form  of  bond,  when  the  bond 
prescribed  by  such  act  had  been  in  use  for  very  many  years, 
and  down  to  a  recent  period. 

Our  conclusion,  under  these  circumstances,  is,  that  the  act 
in  relation  to  the  city  of  New  York,  so  far  as  relates  to  such 
bonds  (§  147),  is  still  in  force,  and  that  this  judgment  cannot 
be  sustained. 
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New-York  Common  Pleas ;  General  Term,  September,  1855. 
ACTION  ON  NOTE. — EVIDENCE. — COMPETENCY  OF  ENDORSEE. 

Where  two  joint  makers  of  a  note  and  two  joint  endorsers  of  a  note  are  sued  in  one 
action,  the  makers  are  good  witnesses  for  the  endorsers,  and  the  endorsers  for  the 
makers  ;  but  their  evidence  is  not  available  for  each  other  when  jointly  liable. 

Appeal  from  a  judgment  of  the  Marine  Court. 

This  action  was  brought  by  A.  T.  Finn  against  G.  W.  Gustin, 
R.  G.  Hutchins,  A.  H.  Gustin  and  Rebecca  M.  Snyder,  upon  a 
note  made  by  A.  II.  Gustin  and  Snyder,  who  were  partners,  by 
their  firm  name  of  A.  II.  Gustin  &  Co.,  payable  to  G.  W.  Gustin 
and  Rushmore,  also  partners,  in  their  firm  name  of  G.  W.  Gus- 
tin &  Co.,  and  by  them  endorsed.  There  was  judgment  against 
the  defendants  generally  for  the  amount  claimed,  and  they 
appealed.  The  exceptions  relied  upon  appear  in  the  opinion. 

E.  R.  Bogardus,  for  appellants. 
W.  C.  Barrett,  for  respondent. 

INGRAHAM,  F.  J. — The  defendants  are  prosecuted  in  one 
action,  as  the  makers  and  endorsers  of  a  promissory  note. 

The  defence  was  want  of  consideration  and  usury. 

Upon  the  trial  of  the  cause,  the  defendants'  counsel  offered 
one  of  the  endorsers,  who  was  also  a  defendant,  as  a  witness  for 
his  co-endorser  and  also  for  the  maker,  and  proposed  to  prove 
by  him  that  the  makers  received  no  consideration  for  the  note, 
and  also  the  usury,  as  charged  in  the  answer.  The  judge  ex- 
cluded the  testimony  from  this  witness,  on  the  ground  that  the 
evidence  tended  to  establish  a  defence  of  which  the  co-defend- 
ant could  not  separately  avail  himself. 

lie  was  afterwards  suffered  to  testify  as  to  the  want  of  consi- 
deration received  by  the  maker,  but  not  as  to  the  usury. 

Another  endorser  was  called  for  the  same  purpose,  and  the 
testimony  excluded  because  it  wrould  inure  to  his  own  benefit. 
One  of  the  makers  of  the  note  was  then  offered  as  a  witness 
for  the  endorsers,  and  he  was  excluded  for  the  same  reason. 

Before  the  adoption  of  the  Code,  and  after  the  passage  of  the 
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statute  allowing  all  parties  to  a  note  to  be  joined  in  one  action 
as  defendants,  it  was  always  permitted  to  call  any  of  the  par- 
ties as  witnesses  for  their  co-defendants,  except  in  case  of  a 
joint  liability.  Thus  an  endorser  was  always  a  good  witness 
for  the  maker,  and  a  maker  for  the  endorser,  notwithstanding 
they  were  all  sued  as  parties  to  the  note,  except  in  those  cases 
where  they  were  excluded  on  the  ground  of  interest. 

They  were  admissible  for  each  other,  although  co-defendants, 
in  all  cases  where  the  testimony  was  admissible  if  the  parties 
had  been  sued  separately.  This  right  was  secured  by  statute. 
(2  Rev.  Stats.  352.  Miller  v.  McCagg,  4  Hill,  35). 

The  Code  has  made  no  change  in  this  rule,  except  to  abolish 
the  objection  which  existed  as  to  interest  in  a  witness,  and 
has  thereby  extended  instead  of  limited  the  rule  above  stated. 

The  ground  of  objection  on  the  part  of  the  court  below, 
seems  to  be  that  the  co-endorser  or  co-maker  could  derive  bene- 
fit from  the  evidence  to  be  given.  This  is  not  so.  Two  classes 
of 'defendants  were  embraced  in  one  action,  two  makers,  and 
two  endorsers  on  the  same  note ;  either  of  the  makers  was 
admissible  as  a  witness  for  the  endorsers,  and  either  of  the  en- 
dorsers for  the  makers. 

The  evidence  was  to  be  confined  by  the  court  to  the  party 
who  had  a  right  to  its  admission.  The  testimony  of  an  endor- 
ser was  no  more  available  to  his  co-endorser  than  to  himself; 
and  a  verdict  upon  such  evidence  might  have  been  rendered 
for  the  makers,  and  against  the  endorsers.  These  questions 
were  fully  discussed  in  the  opinion  of  Mr.  Justice  Parker,  in 
Beal  u.  Finch,  (1  Kern.  128) ;  although  as  that  was  a  case  of 
tort,  it  was  not  necessary  to  explain  those  provisions  as  relating 
to  contract.  There  is  nothing  in  section  397  of  the  Code  aifect 
ing  this  rule.  That  section  provides  that  a  party  may  be  exa- 
mined on  behalf  of  his  co-plaintiff  or  co-defendant,  as  to  any 
matter  in  which  he  is  not  jointly  interested,  and  as  to  which  a 
separate  verdic*  can  be  rendered.  The  rule  as  I  have  above  stated 
it,  fully  complies  with  this  provision.  As  to  the  defendant 
whom  the  defendant  offered  as  a  witness  was  jointl}T  liable,  the 
evidence  is  not  admissible ;  as  to  the  others,  it  is ;  and  the  ver- 
dict must  be  regulated  accordingly.  In  both  cases,  the  court 
below  erred,  and  the  judgment  must  be  reversed. 
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Supreme  Court,  fourth  District;  Special  Term,  October,  1855. 
COMPLAINT  FOE  LIBEL. — INDUCEMENT. — SPECIAL  DAMAGE. 

The  complaint  in  an  action  for  libel  consisting  in  words  not  on  their  face  libelous, 
must  distinctly  aver  the  extrinsic  fact  on  which  plaintiff  relies  to  show  the  alleged 
libelous  character  of  the  words  complained  of;  and  it  is  not  sufficient  that  this 
fact  is  alleged  by  way  of  inuendo. 

The  complaint  in  such  case,  must  also  show  that  the  defendant  had  actual  know- 
ledge of  the  particular  extrinsic  fact  relied  on ;  and  it  is  not  sufficient  to  allege 
that  the  words  were  published  "  falsely  and  malicwusly." 

The  complaint  must  also  show  special  damage. 

Demurrer  to  a  complaint. 

This  was  an  action  of  libel,  brought  by  Joseph  W.  Cald- 
well against  Henry  J.  Raymond,  Fletcher  Harper,  Jr.,  and 
Edward  B.  Wesley,  proprietors  and  publishers  of  the  New 
York  Daily  Times.  The  article  complained  of  was  an  ordinary 
ad  vehement  of  marriage  which  was  as  follows : — 

"  Married  :--Joseph  W.  Caldwell  to  Elizabeth  Ehle,  late  of 
New  York." 

To  the  original  complaint  in  the  action,  the  defendants  de- 
murred, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiff  then  served  an 
amended  complaint ;  which,  after  averring  that  defendants 
were  th$  proprietors  of  the  newspaper  in  which  the  advertise- 
ment appeared,  was  as  follows  : 

*  "  That  said  defendants  intending  and  maliciously 
contriving  to  injure  the  said  plaintiff  in  his  good  name,  fame, 
and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace  with  and  among  his  neighbors  and  other  good  and 
worthy  citizens,  and  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  citizens,  that  said  plaintiff  had  been  and 
was  guilty  of  the  offences  and  misconduct  hereinafter  men- 

13 


194:  ABBOTTS'  PRACTICE  REPORTS. 

Caldwell  a.  Raymond. 

tioned  to  have  been  committed  by  him,  the  said  defendants 
did  on  the  30th  day  of  June,  1855,  carelessly,  negligently, 
falsely,  and  maliciously  compose  and  publish  and  cause  to  be 
published  in  the  said  newspaper,  of  and  concerning  the  said 
plaintiff,  a  false,  scandalous,  malicious,  and  defamatory  libel, 
containing  among  other  things  the  false,  scandalous,  mali- 
cious, and  defamatory,  and  libelous  matter  following,  of  and 
concerning  the  said  plaintiff,  that  is  to  say,  "Married,  Joseph 
W.  Caldwell,"  said  plaintiff  meaning,  "  to  Miss  Elizabeth 
Ehle,  late  of  New  York,"  meaning  a  public  prostitute  known 
by  that  name.  That  said  Elizabeth  Ehle  is  and  was  a  public 
prostitute,  and  well  known  to  be  so,  thereby  intending  to 
charge  that  said  plaintiff  had  been  guilty  of  marrying  a  pros- 
titute. By  means  of  me  committing  of  said  grievances  by 
the  said  defendants,  the  said  plaintiff  has  been  and  still  is 
greatly  injured  in  his  good  name  and  fame  and  credit,  and 
brought  into  public  scandal,  infamy  and  disgrace  with  and 
among  his  neighbors,  and  other  good  and  worthy  citizens,  to 
the  damage  of  said  plaintiff  of  five  thousand  dollars." 

To  this  amended  complaint  also,  the  defendants  demurred ; 
assigning  the  same  ground  as  before.  The  demurrer  was 
argued  at  the  Plattsburgh  Special  Term. 

Abbott  Brothers,  for  defendants. 
G.  Smith,  for  plaintiff. 

JAMES,  J. — On  the  argument  of  this  demurrer  the  defend- 
ants' counsel  insisted  that  the  publication  set  forth  in  the  com- 
plaint had  no  injurious  or  defamatory  meaning,  and  urged  the 
following  as  the  grounds  why  the  complaint  was  insufficient 
and  defective. 

1.  The  extrinsic  fact,  by  means  of  which  the  plaintiff  seeks 
to  show  the  words  libelous,  viz. :  that  Elizabeth   Ehle  was  a 
public    prostitute — should    be   distinctly   and   independently 
averred  in  the  complaint,  so  that  the  defendants  can  traverse 
the  allegation. 

2.  The  complaint  should  have  averred  that  the  extrinsic 
fact  relied  on  was  known  to  the  defendants  at  the  time  of  tho 
publication. 
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3.  The  complaint  should  have  averred  special  damage. 

I.  That  the  publication,  on  its  face,  bore  no  injurious  or  de- 
famatory meaning,  will  not  be  disputed ;  and  it  is  a  well  settled 
rule  in  pleading  in  actions  of  this  character,  that  when  the 
words  used  by  the  defendant  do  not,  of  themselves,  convey 
the  meaning  which  the  plaintiff  would  attribute  to  them,  and 
such  meaning  results  only  from  some  extrinsic  matter  or  fact, 
such  extrinsic  matter  or  fact  must  be  alleged  in  the  complaint, 
and  proved  on  the  trial.  It  was,  therefore,  necessary  for  the 
plaintiff  in  this  case,  distinctly  to  aver  the  extrinsic  fact  upon 
which  he  relied,  to  make  the  publication  libelous. 

It  is  insisted  that  this  has  not  been  done,  arid  that  the  ex- 
trinsic matter  is  only  suggested  by  v?a,y  of  inuendo.  If  the 
defendants  are  right  in  this,  then  the  complaint  is  defective,  be- 
cause it  is  not  enough  to  allege  by  way  of  innendo,  distinct  and 
independent  averments  in  aid  of  the  charge,  and  to  rely  upon 
such  inuendo  to  authorize  the  jury  to  determine  the  character 
of  the  charge.  An  inuendo  does  not  enlarge  the  matter  set 
forth  in  the  other  portions  of  the  complaint;  it  is  only  expla- 
natory of  the  matter  already  charged,  and  does  not  extend  the 
sense  of  the  words  beyond  their  natural  import,  unless  accom- 
panied by  a  distinct  averment  or  colloquium,  or  other  intro- 
ductory allegation  to  which  it  may  properly  have  reference. 
(1  Saund.  243,  n.  4.)  The  rule  in  this  case  has  not  been  changed 
by  the  Code.  Section  164  only  dispenses  with  the  allegation 
of  extrinsic  facts  showing  the  application  of  the  words  to  the 
plaintiff.  When  a  publication  can  be  determined  as  libelous 
only  by  reference  to  extrinsic  facts,  the  existence  of  such  facts 
must  now,  as  formerly,  be  averred  in  the  complaint.  (Pike 
vs.  Yan  Worrner,  5  How.  Pr.  R.,  171 ;  6  Ib.  99;  Fry  vs. 
Bennett,  5  Sand.,  54).  The  only  portion  of  the  complaint  in 
this  action  which  suggests  any  extrinsic  matter  or  fact,  calcu- 
lated to  render  the  publication  objectionable,  is  that  which 
states  that  the  defendants  published  "  the  libelous  matter  fol- 
lowing of  and  concerning  the  said  plaintiff,"  that  is  to  say, 
"  Married,  Joseph  W.  Caldwell,"  (said  plaintiff  meaning),  "  to 
Miss  Elizabeth  Ehle,  late  of  New  York,"  (meaning  a  public 
prostitute  known  by  that  name),  that  said  Elizabeth  Ehle  is 
and  was  a  public  prostitute,  and  well  known  to  be  so,  thereby 
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intending  to  charge  tbat  said  plaintiff  has  been  guilty  of  mar- 
rying .a  prostitute?''  The  pleader  may  have  intended  the  last 
sentence  as  an  averment  of  the  extrinsic  fact,  but  it  cannot  be 
so  treated.  To  give  it  the  character  of  a  distinct  averment  it 
would  be  necessary  to  supply  the  words,  "  And  the  said  plain- 
tiff further  avers."  In  that  case  it  would  not  make  sense,  and 
besides  the  averment  of  the  extrinsic  fact  would  follow  the 
inuendo,  while  the  rule  of  pleading  is  uniform  that  such  aver- 
ments must  precede  the  inuendo.  To  make  the  passage  bear 
any  connected  sense  whatever  the  whole  must  be  treated  as  an 
inuendo,  and  read  thus :  "  Married,  Joseph  W.  Caldwell  (said 
plaintiff  meaning),  to  Miss  Elizabeth  Ehle,  late  of  Xew  York, 
(meaning  a  public  prostitute  known  by  that  name,  and  that  said 
Elizabeth  Ehle  is  and  was  a  public  prostitute,  and  well  known 
to  be  so,  thereby  intending  to  charge  that  said  plaintiff  had 
been  guilty  of  marrying  a  prostitute)."  There  being  no  dis- 
tinct averment  of  the  extrinsic  fact  from  which  it  is  sought  to 
make  the  publication  libelous,  the  complaint  is  defective  and 
the  demurrer  well  taken. 

II.  The  second  point  is,  "  that  the  complaint  should  have 
averred  that  the  extrinsic  fact  relied  on  was  known  to  the  de- 
fendants at  the  time  of  the  publication."  It  contains  no  such 
averment.  I  have  heretofore  said  that  this  publication,  of  it- 
self, contains  no  injurious  meaning  towards  the  plaintiff.  Mar- 
riage is  lawful,  and  the  law  does  not  imply  that  parties  to  such 
contracts  are  persons  of  bad  character,  and  no  presumption  of 
constructive  malice,  or  malice  in  law,  can  arise  from  the  bare 
publication  of  such  a  marriage  notice.  Presumption  of  malice 
can  only  arise  when  the  publication,  on  its  face,  is  capable  of 
conveying  an  injurious  meaning,  or  producing  an  injurious 
effect.  Every  man  is  presumed  to  foresee  and  intend  all  the 
mischievous  consequences  that  may  justly  be  expected  to  flow 
from  his  voluntary  acts. 

The  cases  of  constructive  malice  are  exclusively  such  as 
involve  words  capable  of  bearing  in  themselves  a  libelous 
meaning.  The  law  in  such  cases  reasonably  presumes  that 
the  defendant  meant  to  say  exactly  what  he  did  say.  But  the 
law  presumes  no  more  than  this ;  and  when  a  hidden  defama- 
tory meaning  is  sought  to  be  attributed  to  words  in  themselves 
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innocent,  and  on  their  face  containing  no  such  sense,  by  ex- 
trinsic facts  outside  and  independent  of  the  publication  itself, 
the  knowledge  of  such  facts  must  be  shown  by  averment 
and  proof  to  have  existed  in  the  breast  of  the  defendant  at 
the  time  of  publication.  This  principle  is  substantially  held 
in  Smith  vs.  Ashley,  (11  Mete.  367),  and  Dexter  vs.  Spear,  (4 
Mas.,  115).  A  publisher  may  be  liable  for  the  publication 
of  an  article  clearly  libelous,  which  was  inserted  in  his  paper 
without  his  knowledge  or  consent ;  but  not  when  he  is  not 
shown  and  cannot  be  presumed  to  have  known  that  the  article 
was  intended  to  bear  an  injurious  meaning.  It  is  true  that  it 
is  averred  that  the  defendants  published  the  words  "  falsely 
and  maliciously,"  but  that  is  not  sufficient  when  the  ex- 
trinsic fact  relied  on  to  make  the  publication  libelous  is 
independent  of  the  words  published  ;  in  such  cases  the  pleader 
should  bring  home  to  the  defendant  a  knowledge  of  that 
fact. 

III.  The  defendants'  third  point  is,  that  the  plaintiff  should 
have  averred  special  damage.  This  he  has  not  done.  The 
law  in  this  State  is  now  well  settled,  that  when  the  court  can 
discern  an  injurious  meaning  in  the  plain  and  natural  purport 
of  the  publication  itself,  some  damage  is  to  be  presumed  ;  but 
when  the  words  are  not,  in  their  natural  and  obvious  construc- 
tion, injurious,  the  plaintiff  must  aver  and  prove  special 
damage.  It  was  so  held  in  Cooper  vs.  Stone,  (2  Den.  299),  and 
followed  in  Bennett  vs.  "Williamson,  (4  Sand.,  60).  In  the 
former  case,  the  Chancellor,  in  delivering  the  opinion  of  the 
court,  said  :  "  To  sustain  a  private  action  for  the  recovery  of 
a  compensation  in  damages  for  a  false  and  unauthorized  pub- 
lication, the  plaintiff  in  such  action  must  either  aver  and  prove 
that  he  has  sustained  some  special  damage  from  the  publica- 
tion of  the  matter  charged  against  him,  or  the  nature  of  the 
charge  itself  must  be  such,  that  the  court  can  legally  presume 
he  has  been  degraded  in  the  estimation  of  his  acquaintances, 
or  of  the  public,  or  has  suffered  some  loss,  either  in  his  pro- 
perty, character  or  business,  or  in  his  domestic  or  social  rela- 
tions, in  consequence  of  the  publication  of  such  charge."  There 
is  nothing  in  the  nature  of  the  publication  set  forth  in  this  com- 
plaint, from  which  the  court  can  legally  presume  that  any  of 
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the  consequences  above  set  forth  would  flow.   Special  damage 
should  have  been  averred. 

Judgment  for  the  defendants  on  demurrer,  with  leave  to 
plaintiffs  to  amend,*  on  payment  of  costs. 


ST.  JOHN  a.  GRIFFITH. 

Supreme  Court,  First  District ;  Special  Term,  October,  1855. 
CONTRACT  BY  AGENT. — UNDISCLOSED  PRINCIPAL. 

Whether  under  the  Code,  an  action  at  law,  on  a  contract  made  by  an  agent  in 
his  own  name,  but  in  fact  on  behalf  of  an  undisclosed  principal,  may  be  main- 
tained by  the  principal. — Query  1 

Where  there  has  been  a  performance  on  the  part  of  such  principal,  accepted  by  the 
other  contracting  party,  the  principal  will  be  entitled  in  equity  to  a  specific  per- 
formance, notwithstanding  that  the  agent  contracted  in  his  own  name. 

Demurrer  to  complaint. 

This  action  was  brought  by  Thomas  P.  St.  John  against 
William  H.  Griffith,  William  N.  Brown,  Samuel  Moody,  and 
Thomas  Ketchum,  to  compel  the  specific  performance  of  an 
agreement  to  give  a  chattel  mortgage,  alleged  to  have  been 
entered  into  by  Griffith  and  Brown  with  the  plaintiff. 

The  complaint  stated  that  one  Ancel  St.  John,  brother  of 
the  plaintiff,  entered  into  an  agreement  in  his  own  name  with 
the  defendants  Griffith  and  Brown,  by  which  St.  John  sold  to 
them  a  lease  and  fixtures  of  the  Battery  Hotel, — that  in  mak- 
ing this  agreement  Ancel  St.  John  acted  as  the  agent  of  his 
brother,  the  plaintiff, — that  by  the  terms  of  the  agreement  a 
part  of  the  purchase  money  was  to  remain  unpaid,  and  Griffith 
and  Brown  were  to  give  a  chattel  mortgage,  as  collateral  secu- 
rity for  the  payment  of  such  part, — that  pursuant  to  the  agree- 
ment, Ancel  St.  John  procured  for  Griffith  and  Brown  a  lease 
conformable  to  the  agreement,  which  they  accepted  in  perform- 
ance of  it, — that  they  were  put  in  possession  of  the  leasehold 
premises,  and  the  fixtures  were  delivered  to  them, — that  the 
sum  of  $2,750,  part  of  the  purchase  money  of  the  lease  and 

*  No  amendment  was  made  by  plaintiff. 
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fixtures  remained  still  unpaid. — that  Griffith  and  Brown  had 
refused  to  give  a  chattel  mortgage  as  agreed  upon — that  since 
the  making  of  the  agreement,  Griffith  and  Brown,  with  a  view 
of  defrauding  the  plaintiff,  had  made,  endorsed  and  delivered 
to  the  other  defendants,  Moody  and  Ketchurn,  two  promissory 
notes, — that  Griffith  and  Brown  had  fraudulently  confessed 
judgment  to  Moody  and  Ketchum  upon  the  notes, — and  that 
execution  had  been  issued  on  this  judgment,  and  levied  on  the 
property  sold  by  the  plaintiff  to  Griffith  and  Brown. 

Complaint  then  prayed  that  the  judgment  and  execution 
might  be  set  aside  so  far  as  the  property  sold  by  the  plaintiff 
to  Griffith  and  Brown  was  concerned,  and  that  a  specific  per- 
formance of  the  agreement  of  Griffith  and  Brown  to  give  a 
chattel  mortgage,  might  be  decreed. 

The  defendant  first  moved  to  strike  out  certain,  portions  of 
the  complaint,  including  the  allegation  that  Ancel  St.  John 
acted,  in  making  the  agreement,  as  the  agent  of  the  plaintiff. 
This  motion  was  denied.  (See  1  Ante,  39.) 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Mr.  Sanxay  and  Mr.  Stevente  for  the  defendants. — I.  The 
agreement  appears  upon  its  face  to  be  entered  into  by  Ancel 
St.  John.  Its  words  are,  "  This  agreement  made  by  and  be- 
tween Ancel  St.  John,  party  of  the  first  part,  and  William 
Griffith  and  William  N.  Brown  parties  of  the  other  part ;"  and 
it  is  signed  by  Ancel  St.  John  in  his  own  name.  It  cannot  by 
construction  or  interpretation,  nor  can  it  by  parol  proof,  be 
shown  to  have  been  made  on  behalf  of  the  plaintiff. 

II.  No  action  will  lie  in  the  name  of  the  principal,  on  u 
written  contract  made  by  his  agent  in  his  own  name,  although 
the  defendants  may  have  known  the  agent's  character.  (The 
United  States  v.  Parmalee,  1  Paine  C.  C.  7?.,  252;  Newcombe 
v.  Clarke,  1  Den.,  226 ;  Turney  v.  Bedford  Ins.  Co.,  8  Md- 
calf,  348 ;  Harp  v.  Osgood,  2  Hill,  216 ;  Dunlaps  Paley's 
Agency,  324,  note,  p.  324,  note  ;  Evans  v.  Wills,  12  Wend.,  324  ; 
Williams  v.  Christie,  10  How.  Pr.  E.,  12.) 
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J.  V.  Loomis,  for  the  plaintiff. — I.  If  the  plaintiff  was  the 
actual  owner  of  the  property  sold,  and  Ancel  St.  John  acted  in 
fact  only  as  agent,  then  the  action  must  be  brought  in  the 
name  of  the  plaintiff,  not  in  the  name  of  the  agent.  (Voor- 
hies1  Code,  81,  §  1 11.)  This  was  always  the  rule  in  equity,  and 
is  now  adopted  by  the  Code.  (Wallace  v.  Easton,  5  How. 
Pr.  R.,  99  ;  Hallenbeck  v.  Van  Valkenburgh,  75.,  281.  Voor- 
hies1  Code,  §  111,  note.)  And  this  action  is  in  principle  an 
equity  proceeding.  (1  Abbott's  Pr.  7?.,  39.) 

II.  Although  a  contract  has  been  executed  under  seal  by 
an  agent  whose  authority  was  by  parol  only,  yet,  if  the  con- 
tract would  have  been  good  if  executed  without  a  seal,  the 
seal  may  be  disregarded,  and  the  agreement  will  enure  as  a 
simple  contract.     (Lawrence  v.  Taylor,  5  Hill,  107.) 

III.  The  only  legal  consequence  of  non-disclosure  of  his 
principal  by  an  agent  is,  that  the  agent  will  be  held  personally 
liable  on  the  contract  as  well  as  the  principal.     Where  goods 
are  bought  by  an  agent  for  an  undisclosed  principal,  the  latter 
when  discovered  is  liable.    (Beebe  v.  Roberts,  12  Wend.,  413.) 
Or  the  principal  may  come  forward  in  such  case  and  sue  the 
seller  for  a  breach  of  warranty.     (Duke  of  Norfolk  v.  Worthy, 
1  Campb.,  337;  Edda  v.  Reed,  3  II.,  338;  Langstreth  v.  Ton- 
lin,  3  Stark.,  N.  P.  G.,  339 ;  Stanton  v.  Camp,  4  Barb.,  294.) 

IV.  By  demurring,  the  defendants  admit  the  allegation  that 
the  plaintiff  was  principal  and  Ancel  St.  John  his  agent,  and 
thus  admit  the  cause  of  action. 

CLERKE,  J. — It  is  unnecessary  to  consider  what  would  be  the 
force  of  the  first  objection  taken  on  this  demurrer,  were  the 
case  before  me  an  action  at  common  law  claiming  damages 

O  O 

for  a  breach  of  the  contract.  The  question  presented  for  con- 
sideration in  the  present  case  is  not  whether  on  the  face  of  the 
contract,  and  relying  on  its  express  language  alone  for  the  true 
relation  of  the  plaintiff  and  the  defendants  Griffith  and  Brown, 
these  defendants  would  be  liable  to  the  plaintiff,  but  whether 
in  this  action,  seeking  the  equitable  interposition  of  the  Court, 
the  complaint  discloses  enough  to  show  that  independently  of 
the  contract,  the  defendants  have  recognized  the  plaintiff  as  a 
principal  in  whose  behalf  Ancel  St.  John  acted,  and  that  they 
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have  availed  themselves  of  its  benefit  so  as  to  preclude  them, 
at  least  in  equity,  from  disputing  their  liabilities  to  the  plain- 
tiff. The  complaint  shows  that  although  the  contract  was 
made  and  signed  in  the  name  of  Ancel  St.  John  alone,  instead 
of  Thomas  P.  St.  John,  the  plaintiff,  and  that  the  name  of  the 
latter  does  not  appear  at  all  in  it,  yet  it  is  averred  that  it  was 
made  on  behalf  of  the  plaintiff,  by  Ancel  St.  John,  as  his  agent, 
that  by  this  contract  a  lease  of  the  Battery  Hotel  was  sold  and 
transferred  to  defendants,  Griffith  and  Brown,  together  with 
all  the  furniture  and  fixtures  contained  in  the  hotel,  that  the 
agent  thereupon  procured  for  them  a  lease  in  the  terms  specified 
in  the  contract,  and  that  this  was  accepted  ly  them  as  perform- 
ance of  i^  that  they  were  put  in  possession,  that  the  furniture 
and  fixtures  were  delivered  to  them,  that  they  having  promised 
by  the  contract  to  give  a  chattel  mortgage  on  the  furniture 
and  fixtures  as  security  for  the  payment  of  $2,T50,  part  of  the 
purchase  money,  Ancel  St.  John,  as  agent  of  the  plaintiff, 
soon  after  he  put  the  defendants  in  possession,  demanded  of 
them  this  mortgage,  which  they  refused ;  but,  on  the  contrary, 
for  the  purpose  of  defrauding  the  plaintiff,  contrived  with  the 
other  defendants,  Moody  and  Ketchum,  that  a  judgment  should 
be  recovered  by  the  latter  against  them,  for  their  own  benefit, 
and  in  order  that  the  furniture,  &c.,  may  not  be  made  liable 
for  their  debts. 

Although  the  complaint  might  have  been  drawn  with  more 
definiteness  and  certainty,  it  discloses  enough  to  make  the  de- 
fendants Griffith  and  Brown  liable.  Were  there  no  written 
contract  at  all,  they  would  be  liable  in  an  action  of  this  nature 
on  the  facts  which  it  presents.  There  was  not  only  &  part  per- 
formance of  the  contract  by  these  defendants,  but  a  whole 
performance  of  it  by  the  plaintiff;  and  can  they  now,  after 
enjoying  its  benefits,  in  answer  to  a  demand  addressed  to  the 
equity  of  this  court,  say,  that  they  contracted  with  Ancel  St. 
John,  and  although  they  have  possessed  themselves  of  the  pro- 
perty of  Thomas  P.  St.  John,  they  are  not  to  secure  him  in  the 
payment  of  the  money,  which  they  promised  to  give  for  it.  If 
ever  there  was  a  case  entitled  to  the  intervention  of  the  equi- 
table jurisdiction  of  the  Court,  it  is  a  case  of  this  kind. 

As  I  have  already  said,  were  there  no  written  agreement,  a 
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parol  agreement  under  such  circumstances  would  be  enforced. 
In  the  language  of  an  excellent  elementary  writer  on  this  sub- 
ject, I  may  say,  "  in  exercising  this  authority  (enforcing  parol 
contracts  under  certain  circumstances)  the  Court  may  at  first 
appear  to  decide  in  opposition  to  the  statute  of  frauds,  but  it 
is  to  be  observed,  that  if  one  party  to  such  an  agreement  per- 
mit the  other  to  proceed  in  fulfilling  his  part  of  it  upon  the 
faith  of  deriving  those  advantages  which  he  contemplated,  and 
the  former  should  be  allowed  afterwards  to  set  up  the  statute, 
as  the  means  of  avoiding  the  completion  on  his  part,  and  of 
committing  an  injury  towards  the  latter,  who  had  confided  in 
him  for  his  own  benefit,  it  is  obvious  that  the  statute  instead 
of  being  the  means  of  preventing,  might  operate  as  an  encou- 
ragement to  fraud."  (Jeremy's  l£quity,  435.)  The  present  is 
a  much  stronger  case,  for  here  was  a  written  contract,  in  the 
name,  to  be  sure,  of  the  agent,  but  the  acts  stipulated  to  be 
done  by  the  agent  were  afterwards  accepted  by  the  defendants, 
from  the  principal.  He  executed  to  them,  or  assigned  to  them, 
the  lease,  and  delivered  to  them  his  furniture  and  fixtures. 

The  second  objection  is  no  less  untenable.  The  complaint 
indeed  seeks  to  have  the  judgment  recovered  by  Moody  and 
Ketchum  set  aside,  but  this  is  not  as  a  distinct  independent 
form  of  redress,  but  as  relief  subordinate  and  ancillary  to  the 
main  purpose  of  the  action, — namely,  that  Griffith  and  Brown 
may  be  compelled,  according  to  their  promise,  to  give  the  chattel 
mortgage  clear  of  the  fraudulent  lien  of  the  other  defendants, 
on  the  furniture  and  fixtures. 

Judgment  for  plaintiff,  unless  the  defendants  answer  within 
ten  days,  and  pay  ten  dollars  costs. 
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'      Lt 
New  York  Common  Pleas ;  Special  Term,  July,  18557"^, 

BILL  OF  EXCEPTIONS. — PRACTICE  IN  CASE  or  DEATH  OF  PARTY. 

After  decision  upon  a  case  made  with  leave  to  turn  the  same  into  a  bill  of  excep- 
tions,  no  exceptions  can  be  taken  but  such  as  appear  in  the  case. 

Where  a  defendant  dies  after  the  argument  of  an  appeal  and  before  the  decision , 
and  the  judgment  of  affirmance  is  thereupon  entered,  nunc  pro  tune,  as  of  a  day 
before  his  death,  the  thirty  days  limited  by  rule  18  for  turning  the  case  into  a  bill 
of  exceptions,  do  not  begin  to  run  until  the  personal  representatives  of  the  de- 
ceased are  made  parties  to  the  suit. 

The  plaintiff  may  proceed  to  collect  his  judgment,  and  the  representatives  must  at 
their  peril  cause  themselves  to  be  made  parties,  or  the  judgment  must  be  en- 
forced against  them. 

Motion  that  defendants  be  prohibited  from  turning  a  case 
made  into  a  bill  of  exceptions,  and  from  incorporating  into 
their  bill  of  exceptions,  certain  exceptions  which  they  had 
proposed  to  insert. 

M.  S.  Brewster,  for  the  motion. 

H.  B.  Cowles,  and  Charles  Jones,  opposed. 

WOODRUFF,  J. — After  the  trial  of  this  action  before  a  refe- 
ree, a  case  was  made  containing  leave  to  turn  the  same  into  a 
bill  of  exceptions,  and  an  appeal  was  taken  (from  the  judg- 
ment entered  on  the  report  of  the  referee)  to  the  general  term 
of  this  Court.  After  the  argument  of  the  appeal,  and  while 
the  court  had  the  same  under  advisement,  the  appellant  Ray- 
mond, on  the  23d  day  of  March,  1854,  died.  Afterwards,  on 
April  1st,  1854,  the  decision  of  the  general  term  was  given, 
by  which  the  judgment  was  affirmed  provisionally,  that  is  to 
say,  provided  the  plaintiff  would  remit  a  portion  of  the  amount 
due,  which  was  done  on  or  about  April  8d,  1854,  and  a  written 
notice  of  such  remission  was  served  on  the  attorneys  who 
had  appeared  for  the  deceased  defendant  in  the  action,  and 
the  judgment  of  affirmance  was  entered  on  the  6th  of  the 
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same  month,  and  by  the  order  of  the  Court  on  such  affirmance, 
this  judgment  was  entered  as  of  a  previous  day,  in  the  life- 
time of  said  Raymond. 

On  the  4th  day  of  the  same  month,  administration  of  the 
goods,  «fcc.  of  the  deceased  defendant  was  granted  to  the  above 
named  defendants,  Gregory,  &c.  And  on  March  31st,  1855, 
the  plaintiff  presented  to  the  administrator  his  claim  for  the 
amount  of  the  judgment  as  thus  affirmed,  accompanied  by  an 
affidavit  which  contained  a  statement  of  the  recovery  of  the 
judgment,  and  that  the  appeal  therefrom  to  the  general  term 
was  decided  on  at  April  1,  1854,  and  judgment  of  affirmance 
for  the  amount  fixed  by  the  general  term  was  entered  on 
April  6,  1854,  and  duly  docketed. 

Thereafter,  on  June  18th,  1855,  the  administrators  applied  for 
and  obtained  an  order  that  the  suit  be  revived  in  their  names 
for  the  purposes  of  an  appeal  to  the  Court  of  Appeals,  and  for 
that  purpose  making  them  parties  defendant  in  the  place  of 
their  said  intestate ;  and  on  the  same  day,  a  proposed  bill  of 
exceptions  was  served  on  their  behalf,  on  the  plaintiff's  attor- 
ney. 

The  plaintiff's  attorney,  therefore,  submits  the  present  motion, 
in  which  he  seeks  to  "  prohibit  the  defendant  from  turning 
the  aforesaid  case  into  a  bill  of  exceptions,  and  from  incorpo- 
rating into  any  bill  of  exceptions,  the  proposed  exceptions  thus 
served  upon  him  ;"  and  the  motion  is  mainly  urged  upon  two 
grounds : — 

first.  That  it  is  too  late  now  to  turn  the  case  into  a  bill  of 
exceptions. 

Second.  That  the  proposed  exceptions  do  not  appear  in  the 
case  as  made,  and  the  defendants  are  too  late  to  take  new 
exceptions,  (Code,  §  §  268  &  272),  the  ten  days  limited  there- 
for, having  long  since  elapsed ;  that  the  only  exceptions 
which  can  now  be  presented  by  bill,  are  those  which  appear 
by  the  case  itself,  that  being  turned  into  a  bill  of  exceptions 
pursuant  to  the  leave  given. 

I  am  decidedly  of  opinion,  that  the  plaintiff's  attorney  is 
correct  in  his  view  of  this  second  proposition.  The  defendant 
had  by  section  268,  ten  days  after  written  notice  of  the  judg- 
ment, to  make  a  case,  or  to  except  to  the  decision  of  the  re- 
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feree,  or,  if  leave  be  given,  to  make  a  case  with  liberty  to  turn 
that  case  with  all  the  exceptions  appearing  thereon  into  a  bill 
of  exceptions.  I  know  of  no  reason  why  the  making  of  a  case 
should  operate  to  enlarge  the  time  for  making  a  bill  of  excep- 
tions, except  according  to  the  very  tenor  of  the  leave  reserved 
in  the  case  for  that  purpose,  and  that  leave  is  not  a  leave  to 
take  exceptions  in  the  future,  but  to  convert  the  case  (made 
for  the  purpose  of  reviewing  the  report  of  the  referee,  and 
which  embraces  his  ruling  upon  the  law  as  well  as  his  finding 
upon  the  evidence)  into  a  bill  that  shall  exhibit  the  exceptions 
already  taken,  and  which  alone  is  suited  to  the  purposes  of  an 
appeal  to  the  court  of  last  resort.  It  would  seem  from  the 
provisions  of  rule  18,  that  the  bill  of  exceptions  made  up  from 
the  case  is  to  be  settled  by  one  of  the  judges  of  the  Court,  and 
if  so,  the  case  must  serve  as  the  guide  of  the  judge  in  settling 
the  exceptions. 

The  application  of  this  view  of  the  subject  to  the  present 
action  however,  is  to  be  made  hereafter,  when  the  exceptions 
come  to  be  settled.  If  the  exceptions,  as  proposed,  are  not 
such  as  were  duly  taken,  the  plaintiff  will  properly  raise 
his  objections  thereto  by  way  of  amendment,  and  not  by 
motion  to  prohibit  the  defendants  from  proposing  the  excep- 
tions and  offering  them  for  settlement. 

So  far,  therefore,  as  this  motion  rests  upon  the  ground  that 
the  defendants  propose  now  to  insert  in  their  bill  some  excep- 
tions which  do  not  arise  in  the  case,  the  plaintiff  has,  I  think, 
mistaken  the  mode  of  raising  the  objection,  since  it  is  conceded 
that  the  objection  is  not  applicable  to  all  the  exceptions  pro- 
posed. 

The  first  ground  of  the  motion  above  stated,  rests  upon  the 
provisions  of  rule  18,  by  which  it  is  provided  that  "  when  a 
party  shall  be  entitled  to  turn  a  case  into  a  special  verdict  or 
exceptions,  he  shall  have  thirty  days  after  notice  of  the  deci- 
sion thereon  to  prepare  and  serve  such  special  verdict  or  ex- 
ceptions." 

The  decision  of  this  Court  in  general  term  upon  this  case,  was 
pronounced  April  1,  1854,  and  notice  thereof  was  served  upon 
the  attorneys  who  had  represented  the  intestate  in  his  life-time, 
on  the  4th  of  the  same  month.  And  on  March  31,  1855,  the 
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present  defendants,  administrators,  &c.  who  already  had  actual 
knowledge  of  the  decision,  were  served  with  the  plaintiffs' 
claim  against  the  estate  of  their  intestate,  containing  written 
notice  of  the  affirmance  of  the  judgment  by  such  general 
term. 

By  the  death  of  the  defendant  the  authority  of  his  attorneys 
ceased  ;  he  was  no  longer  in  court.  And  had  his  presence  as  a 
party  been  necessary,  the  plaintiff  must  after  his  death  have 
caused  his  representatives  to  be  made  parties  before  any  step 
in  the  cause  could  be  taken.  He  could  not  have  brought  the 
appeal  to  argument  after  the  death  of  the  defendant  without 
causing  the  administrators  to  be  brought  in.  But  the  appeal 
having  been  brought  to  argument,  heard,  and  submitted  to  the 
Court  for  determination,  it  was  competent  and  proper  in  con- 
formity with  the  well-settled  practice  heretofore  prevailing, 
that  the  Court  should  award  judgment  (if  need  be)  as  of  the 
day  on  which  the  cause  was  in  fact  submitted  to  them,  or  of 
any  subsequent  day  before  the  death  of  the  defendant.  For 
all  purposes  for  which  the  actual  presence  of  the  defendant  in 
Court,  either  in  person  or  by  attorney,  was  necessary,  he  was 
there  ;  all  that  remained  was  for  the  Court  to  declare  their 
decision  and  award  judgment  accordingly.  This  practice, 
originally  adopted  to  avoid  the  effect  of  the  abatement  of  the 
suit,  wrought  no  inconvenience  or  injustice,  and  made  the 
record  consistent  with  the  theoretical  presumption  and  formal 
requirement,  that  the  parties  are  before  the  Court  in  all  stages 
of  its  action  in  the  cause.  Indeed  the  late  Supreme  Court  in 
Springsted  #.  Jayne,  (4  Cow.  423,)  appear  to  have  gone  much 
further,  and  to  have  held  that  after  verdict,  a  motion  for 
a  new  trial  may  be  brought  to  argument  by  the  plaintiff's 
counsel,  although  the  plaintiff  died  before  judgment  and  before 
the  motion  for  a  new  trial  was  noticed.  (Ames  a.  Webber,  10 
Wend.,  575.)  They  clearly  recognize  in  that  case  the  author- 
ity of  the  attorney  to  act  for  the  deceased*  plaintiff,  though 
administration  had  not  been  granted ;  and  it  has  been  held 
that  where  one  gave  a  warrant  of  attorney  to  confess  j  udg- 
ment  and  died  before  the  judgment  was  entered,  the  judg- 
ment entered  thereon  was  regular,  (Andrews  v.  Showell, 
Raym.,  18.) 
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But  the  latter  case  evidently  proceeds  upon  the  idea  that  a 
warrant  of  attorney  to  confess  a  judgment,  founded  on  sufficient 
consideration  is  not  revocable;  and  in  the  former  case,  the 
attorney  for  the  deceased  plaintiff  assumed  to  act,  and  the  court 
were  of  opinion,  that  the  defendant  could  be  in  no  wise  preju- 
diced by  having  his  own  motion  for  a  new  trial  heard,  and 
treating  all  things  as  if  the  plaintiff  were  still  alive  until  the 
question  as  to  the  new  trial  was  decided.  I  very  much  doubt 
that  had  the  plaintiff's  attorney  declined  acting,  the  defendant 
could  have  proceeded  in  the  action  adversely  to  the  intestate, 
without  some  order  requiring  the  representatives  of  the  deceas- 
ed to  be  notified,  or  that  the  court  would  have  allowed  the  suit 
to  proceed  after  such  new  trial  was  ordered. 

The  general  rule  is,  I  think,  that  the  death  of  the  defendant 
operates  as  a  revocation  of  the  power  of  his  attorneys  ;  and  if  it 
becomes  necessary  for  the  plaintiff  to  take  any  step  to  affect 
the  rights  of  his  representatives,  he  must  cause  them  to  be 
brought  in.  This  seems  to  me  much  the  most  convenient  and 
rational  conclusion  in  respect  to  the  application  of  Rule  18, 
above  referred  to.  To  hold  that  where  a  party  dies  while  his 
appeal  is  under  consideration,  his  representatives  must,  upon 
notice  to  their  intestate's  attorney,  cause  a  case  to  be  turned 
into  exceptions  in  thirty  days,  would  often  be  not  only  incon- 
venient but  impracticable;  and  to  hold  the  attorney  bound 
after  the  death  of  his  client  to  do  anything  towards  further  liti- 
gation unless  upon  due  retainer  by  such  representatives,  would 
be  unjust  to  him. 

And  be  it  observed  that  this  view  of  the  subject  does  not 
prevent  the  plaintiff's  taking  any  measures  for  the  enforcement 
of  his  judgment,  or  the  collection  of  the  amount  due  thereon, 
which  the  law  furnishes  to  him  as  against  the  estate  of  the  de- 
ceased;  and  if  the  administrators  wish  to  litigate  further,  they 
must  within  the  time  allowed  for  appealing,  place  themselves 
in  a  situation  in  which  they  can  prosecute  their  appeal. 

On  that  subject  it  appears  to  me  a  little  remarkable,  that 
although  the  Revised  Statutes  provided  in  terms  for  the  bring- 
ing of  writs  of  error  "by  the  party  against  whom  the  judg- 
ment complained  of  was  rendered,"  and  "in  case  of  his  death, 
by  his  executors  or  administrators,"  and  in  certain  cases  "  by 
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the  heirs  or  devisees  of  the  deceased,"  the  legislature  by  the 
Code  of  procedure,  after  abolishing  writs  of  error  substituted 
appeals  in  all  cases,  have  defined  the  person  who  may  appeal 
in  the  brief  terms — "Any  party  aggrieved"  may  appeal,  &c., 
(§  325).  If  "  party"  in  the  Code  is  to  be  taken  in  the  sense  in 
which  it  is  used  in  the  Revised  Statutes,  there  would  seem  to 
be  no  right  given  to  executors  and  administrators,  &c.,  to  ap- 
peal in  any  case.  I  think,  however,  it  must  be  taken  in  a  more 
comprehensive  sense  to  mean  any  person  aggrieved ;  but  yet  a 
person  who  stands  in  the  relation  of  a  party  to  the  action,  and 
in  this  sense  to  imply  when  considered  in  connection  with  sec- 
tion 121,  that  the  administrators  or  executors  must  first  cause 
themselves  to  be  made  parties  for  the  purposes  of  the  appeal, 
and  this  is  in  conformity  with  the  former  Chancery  practice  to 
which  our  present  appeals  are  clearly -analogous. 

And  this  view  of  the  subject  suggests  the  remaining  inquiry 
whether  the  notice  of  claim  served  on  the  administrators  in  this 
case,  was  such  a  notice  as  by  Rule  18,  limited  their  right  to 
turn  the  case  into  exceptions.  Laying  out  of  view  the  fact, 
that  this  notice  of  claim  was  presented  for  the  purpose  of  collec- 
tion from  the  administrator,  and  in  pursuance  of  the  advertise- 
ment under  the  order  of  the  Surrogate  for  the  presentation  of 
claims,  and  the  argument  of  counsel  founded  thereon,  that  it 
was  a  paper  prepared  not  as  a  proceeding  in  the  action,  but  for 
a  totally  different  purpose,  the  question  remains,  was  it  in  any 
form  a  service  upon  a  party  within  the  meaning  of  Rule  18, 
so  as  to  set  the  thirty  days  to  running  against  him.  This  ques- 
tion is  closely  allied  to  another,  which  arises  under  section  332 
of  the  Code,  which  provides  that  the  appeal  to  the  general  term 
must  be  taken  within  thirty  days  after  written  notice  of  the 
judgment  or  order  shall  have  been  given  to  the  party  appeal- 
ing. The  time  limited  for  an  appeal  to  the  Court  of  Appeals, 
must  be  taken  within  two  years  after  the  judgment.  What 
relief,  if  any,  persons  who  were  entitled  under  the  Revised  Sta- 
tutes to  bring  writs  of  error,  or  prosecute  appeals  from  the 
Court  of  Chancery,  but  under  disability,  can  have  under  the 
Code  after  the  expiration  of  two  years,  or  whether  the  repre- 
sentatives of  such  person  can  have  any  appeal  after  that  time 
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in  case  of  his  death',  it  would  be  interesting  to  inquire.  (See 
2  Eev.  Stats.  595;  §§  22,  23,  24.  Ib.  605,  §  78). 

But  it  will  be  observed,  that  the  two  years  begins  to  run  with 
the  judgment  entered  in  the  lifetime  of  the  party ;  and  it 
would  seem  that  for  this  purpose  the  administrators  must  take 
notice  of  the  judgment  at  their  peril.  The  thirty  days  limited 
by  section  332,  begins  to  run  with  the  service  of  written  notice 
of  the  judgment  given  to  the  party  appealing.  Now,  if  a  no- 
tice to  an  administrator  of  a  judgment  recovered  against  his 
intestate,  operates  to  limit  the  right  of  appealing  to  the  general 
term,  I  perceive  no  reason  for  not  giving  the  like  construction 
to  rule  18,  and  holding  that  the  like  notice  given  of  a  decision 
of  the  general  term  operates  to  limit  the  right  of  the  adminis- 
trator to  turn  a  case  made  by  his  intestate  into  a  bill  of  excep- 
tions. 

The  term  "  party  appealing,"  must  be  taken  to  mean  the  party 
in  whom  is  the  right  to  appeal  ;  for  until  an  appeal  is  in  fact 
brought,  there  is  in  strictness  no  party  appealing ;  if  the  words 
are  to  be  taken  literally,  there  could  be  no  notice  served  on  the 
party  appealing  which  should  limit  his  right  to  appeal.  But 
whether  the  word  party  in  this  section  is  to  be  taken  for  "person ;" 
and  so  the  section,  being  read  as  if  it  said,  thirty  days  after  ser- 
vice of  written  notice  on  the  person  in  whom  is  this  right  of 
appeal,  implies  also  that  such  person  shall  be  a  party  to  the  ac- 
tion, is  the  question  bearing  on  this  inquiry,  and  I  think  it  not 
free  from  doubt.  I  have  already  suggested  that  the  words 
"  party  aggrieved"  in  section  325,  should  be  taken  in  a  sense 
comprehensive  enough  to  embrace  the  representatives  of  the 
deceased  party  to  the  suit :  and  the  same  view  should,  I  think, 
be  applied  to  section  332  ;  and  so  also,  as  I  think,  the  adminis- 
trator before  he  can  appeal  (as  above  suggested),  should  cause 
himself  to  be  made  a  party  for  that  purpose ;  the  plaintiff  on 
the  other  hand,  wishing  to  proceed  by  notice  to  limit  the  right 
of  appeal,  should  cause  the  administrator  to  be  made  a  party 
under  section  121.  This  construction  seems  to  me  most  consis- 
tent, and  best  calculated  to  protect  all  interests,  and  to  preju- 
dice no  one.  The  plaintiff' s  proceedings  are  in  no  wise  stayed 
by  this  view  of  the  subject ;  and  if  his  cause  is  in  a  situation 

in  which  it  is  important  for  him  to  fix  a  limit  to  further  litiga- 
VOL.  II.— 14 


210  ABBOTTS'  PRACTICE  REPORTS. 


Beach  a.  Gregory. 


tion,  he  can  take,  the  proper  steps  for  that  purpose,  or  other- 
wise proceed  to  collect  his  judgment,  and  leave  the  representa- 
tives of  the  deceased  to  cause  themselves  to  be  put  into  a  con- 
dition to  appeal,  if  they  think  it  advisable  to  do  so. 

In  Miller  v.  Gunn,  (I  How.  Pr.  12.,  159),  Justice  Harris  de- 
clines saying,  that  the  terms  "  any  party  aggrieved,"  are  not 
broad  enough  to  authorize  an  appeal  by  the  representatives  of 
the  deceased,  without  their  first  being  made  parties  to  the  suit. 
But  he  deems  it  clearly  more  orderly  for  such  parties  before 
appealing,  to  be  made  parties  under  section  121.  The  point 
may  be  doubtful,  but  I  incline  to  hold,  that  it  is  essential  to  the 
due  conduct  of  the  action,  and  the  proper  record  of  the  pro- 
ceeding, that  it  should  be  done;  and  in  my  opinion,  the  same 
view  should  be  applied  to  rule  IS,  affecting  directly  one  of  the 
steps  in  the  action,  without  which  no  appeal  would  be  of  any 
avail. 

In  view  of  the  novelty  of  the  questions  raised  on  the  motion, 
and  the  obscurity  which  hangs  over  the  subject,  I  should  have 
felt  constrained,  had  my  conclusion  been  different,  to  give  the 
defendant  indulgence  on  the  ground  that  his  counsel  had  mis- 
taken the  practice,  the  rule  being  a  rule  of  the  court  which  we 
have  power  to  relax :  but  after  consideration,  I  am  of  opinion, 
that  the  time  for  turning  the  case  into  exceptions,  within  the 
proper  construction  of  that  rule  had  not  elapsed  when  the  pro- 
posed exceptions  were  served. 

The  motion  must  be  denied,  and  under  the  circumstances,  I 
think  the  costs  of  the  motion,  $10,  should  abide  the  final  event 
of  the  suit. 
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BROWER  a.  PEABODY. 

Court  of  Appeals  ;  September  Term,  1855. 

BURDEN  OF  PROOF. — CONVERSION. 

Where  the  plaintiff  in  an  action  for  conversion  proved  title  to  the  goods  down  to 
the  time  when  they  came  into  the  hands  of  the  defendant,  and  the  defendant  re- 
lied upon  an  apparent  title  in  another  party  from  whom  he  took  in  good  faith, — 
Held,  that  the  burden  of  proof  was  on  the  defendant  to  show  such  title  in  the 
party  through  whom  he  claimed,  as  would  sustain  his  defence. 

Appeal  from  a  judgment  of  the  Supreme  Court,  in  the  first 
district,  affirming  a  judgment  entered  upon  the  report  of  a 
referee. 

This  case  was  before  the  general  term  of  the  Supreme  Court 
in  November,  1854 ;  and  the  argument  and  opinions  rendered 
are  reported  in  18  JBarb.,  599.  The  facts  will  be  found  fully 
stated  in  that  report.  They  were  briefly  as  follows.  The 
plaintiffs,  John  Brower  and  Jacob  Grain,  made  an  agreement 
with  one  of  the  defendants,  Thomas  E.  Lovett,  to  sell  to  the 
firm  of  Thomas  E.  Lovett  &  Co.,  in  which  he  was  a  partner, 
fifty  barrels  of  potashes,  for  $1657  08,  to  be  paid  on  delivery. 
Lovett  engaged  freight  for  the  goods  in  the  ship  Fidelia,  for 
Liverpool.  The  plaintiffs  sent  the  goods  to  the  vessel  by  their 
carman,  who  took  receipts  for  them  in  the  usual  form,  and 
gave  them  to  the  plaintiffs.  Lovett  being  in  the  office  of  the 
plaintiffs  and  seeing  the  receipts  on  Brower's  desk,  stole  them, 
and  carried  them  away.  On  the  same  day  he  presented  them 
to  the  owners  of  the  vessel  and  procured  a  bill  of  lading  in 
his  own  name.  He  then  drew  a  bill  of  exchange  against  the 
shipment,  and  assigned  the  bill  of  lading  to  one  Hasluck,  who 
advanced  funds  to  him  upon  it,  in  good  faith.  The  defendant 
Peabody,  the  master  of  the  ship,  refused  to  deliver  the  goods 
to  the  plaintiffs,  but  delivered  them  to  the  holders  of  the  bill 
of  lading,  in  Liverpool. 

The  referee  found  these  facts,  and  he  further  found  that  it 
was  the  commercial  usage  in  New  York,  to  deliver  bills  of 
lading  to  any  person  who  produces  the  ship's  receipts,  without 
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reference  to  the  names  mentioned  in  the  receipts,  and  without 
requiring  endorsement.  The  receipts  are  by  usage  regarded 
as  mere  memoranda  from  which  to  make  out  the  bills  of  lad- 
ing. He  also  found,  as  conclusions  of  law,  that  the  plaintiffs 
were  bound  to  know  this  usage,  and  that  they  were  therefore 
chargeable  with  negligence  in  not  having  given  immediate 
notice  to  Peabody,  or  to  the  owners  or  agents  of  the  vessel, 
that  the  receipts  had  been  stolen.  He  therefore  reported  that 
Peabody  was  entitled  to  judgment  in  his  favor  for  costs,  and 
that  the  plaintiffs  were  entitled  to  judgment  against  the  other 
defendants,  Lovett,  and  Bethune  his  partner. 

The  plaintiffs  appealed  from  the  judgment  in  favor  of  Pea- 
body.  The  Supreme  Court  at  general  term  affirmed  the  judg- 
ment, on  the  ground  that  the  conduct  of  the  plaintiffs  in  send- 
ing the  goods  to  the  vessel,  pursuant  to  Lovetfs  contract  of 
affreightment,  was  calculated  to  beget  the  belief  that  Lovett 
was  the  owner  of  the  goods;  and  the  plaintiffs  were  in  fault 
in  not  correcting  this  impression,  without  delay,  as  soon  as 
they  discovered  the  receipts  had  been  stolen. 

The  plaintiffs  appealed  to  the  Court  of  Appeals. 

Francis  Byrne  and  James  W.  Gerard,  for  appellants. — I. 
There  was  no  delivery  of  the  ashes  to  the  defendants,  "  Lovett 
&  Co.,"  under  the  contract,  although  they  were  put  on  board 
of  the  vessel  designated  by  them ;  the  property  and  possession 
therefore  remained  in  the  appellants,  they  having  obtained 
receipts  in  their  own  name,  &c.  (C kitty  on  Contracts,  427; 
Craven  v.  Kyder,  2  Marshall,  127,  S.  C.,  6  Taunt.,  433,  Holt, 
100;  Meredith  v.  Meigh,  22  Eng.  Law  &  Ey.  R.,  91 ;  Palmer 
v.  Hand,  13  Johns.,  434 ;  Jones  v.  Bradner,  10  Barb.,  193; 
Fram  Joe  v.  Thompson,  3  Moore's  Indian  Appeals,  422.)  And 
the  referee  does  not  find  that  there  was  any  delivery  of  the 
property  to  Lovett  &  Co.  (Ewen  v.  Smith,  2  Cl.  &  Fin.,  Ilouse 
of  Lords,  309.) 

II.  Obtaining  goods  with  an  original  intent  not  to  pay  for 
them  when  delivered,  is  a  larceny  of  the  goods.  It  may  be 
put  to  the  jury  anitno  furandi.  (Barb.  Or.  Tr.,  2  ed.,  157 ;  Rex 
v.  Pratt,  R.  &  M.  C.  C.  R.,  250;  Rex  v.  Gilbert,  /&.,  185; 
White  v.  Garden,  5  Eng.  Law  &  Jfy.  R.,  379.) 
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III.  The  respondent  had  no  right  to  give  bills  of  lading,  ex- 
cept to  the  appellants,  or  to  a  person  having  a  lawful  right  to 
the  goods  and   lawful  possession  of  the  receipts.     (Jones  v. 
Bradner,  10  Barb.,  200 ;  Rack  v.  Hatfield,  5  Barn.  &  A.,  632 ; 
Zachrisson  v.  Ahman,  2  /Sand.,  68 ;  Everett  v.  Coffin,  6  Wend., 
603.) 

IV.  The  receipts  having  been  stolen,  the  right  of  the  appel- 
lants to  the  possession  of  the  goods  cannot  be  affected  by  the 
felony,  the  doctrine  of  "market  overt"  not  being  the  law  here. 
("Wheelwright  v.  De  Peyster,  1  Johns,  471 ;  Ash  v.  Putnam,  1 
Hill,  302 ;  Andrews  <o.  Dietrich,  14  Wend.,  31 ;  20  II.,  21 ; 
Carow  v.  Hoffman,  22  II.,  285,  294,  318 ;  Peabody  v.  Fenton, 
3  Barb.    Ch.  R.,  451 ;  Robinson  v.  Dauchey,  3  Barb.,  20 ; 
Mo  wry  v.  Walsh,  8   Cow.,  238  ;    Saltus  v.  Everett,  20  JVend., 
277,  281;  15  Ib.,  476.)     And  such  receipts  were  the  same  in 
law  as  the  goods.     (Pollock  v.  National  Bank,  3  &&£.,274; 
Zachrisson  v.  Ahman,  2  Sand.,  8.  C.  R.,  68,  supra /  2  Rev. 
Stats.,  4  ed.,  863  §  66.) 

Y.  Receipts  for  goods  are  not  of  a  higher  character  than 
bills  of  lading  drawn  to  order  and  endorsed,  (if  so  high),  yet 
in  this  country,  bills  of  lading,  as  contracts,  possess  no  negoti- 
able properties.  They  convey  to  the  holder  on  a  transfer  no 
greater  right  than  he  would  acquire  by  the  delivery  of  the 
goods  they  represent.  The  defendant  Peabody  could,  there- 
fore, have  defended  against  his  bill  of  lading  by  showing  that 
the  receipts  on  which  it  was  issued  were  feloniously  obtained. 
(Bates  v.  Stanton,  1  Doer.,  79 ;  King  v.  Rathbon,  6  Wharf., 
418).  In  England  the  highest  right  ever  accorded  on  the 
transfer  of  a  bill  of  lading  is  in  the  case  of  Lickbarrow  v.  Ma- 
son, where  it  was  held  that  a  person  who  advanced  on  a  bill 
of  lading  delivered  by  the  consignor  to  the  consignee,  could 
take  the  goods  as  against  the  consignor  who  claimed  to  stop 
them  in  transitu.  (1  Smith's  heading  Cases,  ed.  1852,  746, 
et  seq.,  notes ;  Dows  v.  Cobb,  12  Barb.,  314;  Gurney  v.  Bel- 
wood,  3  Ellis  &  Black,  633.)  The  cases  show  that  an  advance 
on  a  stolen  bill  of  lading,  or  a  bill  of  lading  obtained  on  stolen 
receipts,  though  in  the  hands  of  a  third  person  for  value,  would 
convey  no  greater  right  than  if  the  advance  had  been  made 
on  the  property  itself.  The  case  is  much  weaker  for  Peabody, 
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as  he  is  a  mere  receiver  of  the  stolen  receipts,  on  which  he  gave 
out  a  bill  of  lading,  and  not  as  in  the  case  above  put,  the 
holder  of  a  bill  of  lading. 

VI.  The  appellants  never  having  "entrusted"  the  receipts 
nor  parted  with  the  title  or  possession  of  the  property  to  Lov- 
ett,  and  he  not  being  either  factor  or  agent  of  the  appellants, 
he  could  not  by  his  fraud  and  felony  transfer  to  the  assignees 
of  the  bills  of  lading  (although  they  advanced  thereon  l)ona 
fide,}  any  title  to  the  goods  or  to  the  bills  of  lading.)     Hat- 
field  v.  Phillips,  14  Mees  &  W.,  665,  S.  C.,  12,  01.  &  Fin.,3±3  ; 
Palmer  v.  Hand,  13  Johns.,  434 ;  Williams  v.  Merle,  11  Wend., 
80;  2  Kent's  Comm.,  7  ed.,  374  ;  Saltus  v.  Everett,  20   Wend., 
267 ;  /&.,  476  ;  Covill  v.  Hill,  2  Seld.,  374,  Laws  of  1830,  §  3 ; 
Zaclmsson  v.  Ahman,  2  Sand.,  68.) 

VII.  The  respondent  detained  the  goods  and  refused    to 
deliver  them  to  the  appellants,  or  to  sign  bills  of  lading  there- 
for.    No  lien  or  bond  was  claimed,  but  in  the  pleadings  the 
respondent  puts  himself  on  his  absolute  rights,  and  the  denial 
of  the  claim  of  the  appellants  was  placed  on  the  ground  that 
respondent  had  signed  bills  of  lading,  and  was  bound  to  deliver 
to  persons  other  than  the  appellants ;  he  is,  therefore,  confined 
in  his  defence  to  the  grounds  of  refusal   assigned  at  the  time 
of  demand.     (Van  Buskirk  v.  Purinton,  2  Hall,  561  ;  Saltus 
v.  Everett,  20    Wend.,   267;    Winter  v.   Coit,  3  Seld.,  293; 
Holbrook  v.  Wright,  24  Wend.,  169). 

VIII.  The  custom  proved  is  not  a  lawful  custom,  and  the 
appellants  cannot  be  deprived  of  their  property  by  the  same. 
No  custom  can  control  a  general  rule  of  law,  especially  one 
arising  on  the  sale  of  chattels.    (Ostrander  v.  Brown,  15  Johns., 
9  ;  Hurton  v.  Locke,  5  Hill,  437 ;  Bowen  v.  Newell,  4  Seld.t 
190,  2   Oreenl.  Ev.,  §  249;    Woodruff  v.  Merchants'  Bank, 
25  Wend.,  673  ;  S.  C.,  6  Hill,  174). 

Samuel  Beardsley  for  respondent. — I.  The  referee  did  not 
find  any  demand  made  by  the  plaintiffs  upon  the  defendant 
Peabody,  for  a  delivery  of  the  potashes  in  question  to  them, 
or  any  refusal  by  him  to  make  such  delivery  ;  and,  therefore, 
no  right  of  action  against  him  was  shown. 

II.  The  exception  taken  by  the  plaintiffs  to  the  ruling  of  the 
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referee  in  matters  of  law,  was  general,  and  raises  no  particular 
question  which  can  be  examined  by  this  court.  The  exception 
should  have  stated  the  particular  point  excepted  to,  as  is  re- 
quired in  excepting  to  the  charge  of  .a  judge.  (Code  1851,  § 
272,  268 ;  Jones  v.  Osgood,  2  Seld.,  233,  and  cases  there  cited.) 

III.  Where  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to  occa- 
sion the   injury  must  sustain  the   loss.     (Lupin   v.  Marie,  2 
Paige,  172 ;  Root  v.  French,  13  Wend.,  572). 

IV.  This  principle  applies  where  property  is  agreed  to  be 
sold  by  a  contract  fraudulent  on  the  part  of  the  purchaser, 
said  property  being  delivered  pursuant   to  the  contract,  or 
where  the  sale  and  delivery  are  conditional ;  for  in  such  cases, 
although  the  sale  and  delivery  do  not,  as  between  vendor  and 
vendee  transfer  the  right  of  property  to  the  latter,  if  the  vendee 
makes  sale  of  the  property  to  a  bona  fide  purchaser  for  value, 
or  induces  a  person  bona  fide  to  incur  some  liability  or  enter 
into  some  engagement  upon  the  assurance  and  belief  that  the 
person  to  whom  said  property  had  been  so  sold  and  delivered 
was  the  true  owner  thereof,  the  original  seller,  as  to  said  bona 
fide  party,  has  no  right  or  remedy,  for  his  right  to  the  pro- 
perty is  paramount  to  that  of  the  original  owner.     (White  v. 
Garden,  5  Eng.  L.  &  E.  R.,  379;  Eoot  v.  French,  13  Wend.. 
570 ;  Buffington  v.  Gerish,  15  Mass.,   156 ;  Haggerty  v.   Pal- 
mer, 6  Johns.  Ch.  7?.,  437;  Chapman  v.  Lathrop,  6  Conn.,  110, 
and  note ;  De  Wolf  v.  Babbett,  4  Mas.,  289 ;  Keeler  v.  Field, 
1  Paige,  312 ;  Lupin  v.  Marie,  2  Jb.,  169 ;  Rowley  v.  Bigelow, 
12  Pick.,   307  ;    Hoffman  v.  Noble,  6  Mete.,   68 ;  Young  v. 
Grote,   4   Bing.,   253;   Pringle   v.   Phillips,    5   Sand.   &    C. 
R,  157). 

Y.  This  case  falls  directly  within  the  principle  which  has 
been  stated.  1.  The  plaintiffs  agreed  to  sell  the  defendants 
Lovett  &  Bethune,  the  potashes  for  $1657  08,  "  to  be  paid  in 
cash  on  the  delivery  of  the  potashes."  2.  Lovett  &  Bethune 
thereupon  agreed  with  the  owners  of  the  ship  of  which  the 
defendant,  Peabody,  was  master,  for  the  freigh^  of  said  pro- 
perty to  Liverpool  in  said  ship.  3.  The  plaintiffs,  in  pursuance 
of  said  agreement  to  sell,  sent  the  property  on  board  said  ship, 
thereby  delivering  the  same  to  Lovett  <fc  Bethune.  4.  The 


216  ABBOTTS'  PRACTICE  REPORTS. 

Brower  a.  Peabody. 

delivery  was  completed  on  the  morning  of  9th  of  October, 
1850 ;  after  which,  and  on  that  day,*Lovett  procured  of  the 
defendant,  Peabody,  a  bill  of  lading  for  said  property,  which 
he,  on  the  same  day,  assigned  to  one  Hasluck,  who  advanced 
upon  said  security  $1453  33.  5.  In  giving  said  bill  of  lading 
and  in  making  said  advance,  the  defendant,  Peabody,  the 
owners  of  the  ship,  and  said  Hasluck,  all  acted  in  good  faith, 
having  no  reason  to  suspect  fraud.  6.  The  delivery  of  the 
property  by  the  plaintiffs  being  completed  on  the  9th  of  said 
October,  they  had  then  a  right  to  call  on  Lovett  &  Bethune 
to  pay  or  return  the  property ;  and  had  they  done  so  at  the 
time  when  said  delivery  was  completed,  no  difficulty  would 
have  occurred,  for  no  bill  of  lading  would  have  been  given  or 
money  advanced  ;  but  Lovett  &  Bethune  were  not  called  on  to 
pay  until  the  10th  of  October,  after  all  the  mischief  had  been 
done.  7.  It  is  unnecessary  to  advert  to  the  facts  found  by  the 
referee,  which  show  the  negligence  with  which  the  plaintiffs 
acted  in  transacting  this  business,  and  that  every  thing  on  the 
part  of  Peabody  and  the  owners  of  the  ship  was  done  in  the 
usual  course  of  business : — e.  q.  the  usage  and  custom  to  give 

i/O  O 

bills  of  lading  to  any  person  who  produces  the  ship's  receipts, 
as  Lovett  did  in  this  instance, — the  neglect  of  the  plaintiffs 
to  give  notice  when  the  property  was  sent  on  board  the  ship 
not  to  make  any  bill  of  lading  to  Lovett  &  Bethune  until  the 
property  had  been  paid  for, — the  neglect  to  give  any  notice 
whatever  to  the  owners  of  the  ship,  or  to  the  defendant  Pea- 
body,  until  two  or  three  days  after  the  delivery  of  the  pro- 
perty on  board  ship,  although  such  notice  might  have  been 
given  in  ten  minutes, — the  negligence  in  not  calling  on  Lovett 
&  Bethune  for  payment  until  the  day  following  the  day  when 
the  delivery  was  completed.  These  facts  are  not  required  to 
make  out  a  defence  in  this  case,  for  the  sale  and  the  delivery 
of  the  property  to  the  purchasers  was  enough  to  enable  them 
to  deal  with  the  property  as  owners  thereof,  with  parties  act- 
ing lona  fide  in  respect  thereto. 

VI.  The  owners  of  the  ship  were  bound  by  their  bill  of 
lading  to  deliver  the  potashes  in  Liverpool ;  and  as  to  them, 
and  Peabody.  their  agent,  the  plaintiffs  had  no  right  to  the 
property. 


NEW-YORK.  217 


Brower  a.  Peabody. 


GARDINER,  C.  J. — There  was  no  delivery  of  the  property, 
the  subject  of  this  suit,  to  Lovett  &  Co.,  the  fraudulent  pur- 
chasers. The  terms  of  the  contract  were  cash  upon  delivery, 
and  there  is  no  allegation  or  proof,  that  the  agreement  was 
modified  or  changed  in  the  slightest  particular.  Under  this 
agreement,  as  the  referee  finds,  the  fifty  barrels  of  potashes 
were  delivered,  not  to  the  purchasers,  but  on  board  the  ship 
of  which  the  defendant  Peabody,  was  master,  and  receipts 
were  taken,  as  the  answer  alleges,  in  the  name  of  the 
plaintiffs.  The  answer  of  Peabody  states,  "  that  the  receipts 
so  given  contained  a  statement  of  the  receipt  in  good  order 
from  the  said  John  Brown  on  board  the  ship  Fidelia,  of  the 
said  fifty  casks  of  potashes,  describing  them  by  their  marks ;" 
— and  in  reference  to  the  usage,  he  avers  "  that  the  receipts 
for  the  goods  and  merchandise  so  delivered  on  board  such 
ship,  are  given  by  the  master  of  the  ship  or  his  agent  to  the 
person  delivering  the  same,  and  that  bills  of  lading  are  not 
given  to  the  individuals  who  have  engaged  freight  therefor, 
nor  to  any  other  person  except  on  the  production  and  surren- 
der of  said  receipts  to  the  master  or  his  agent,  and  upon  such 
production  and  surrender,  bills  of  lading  are  forthwith  given." 
Looking  at  the  acts  of  the  plaintiff  in  the  light  of  the  contract 
and  the  custom  thus  established,  it  is  manifest,  that  there  was 
no  intention  to  deliver  the  property  to  Lovett  &  Co.,  and  that 
the  owners  never  for  an  instant  parted  with  the  possession  of 
the  ashes,  but  placed  them  on  shipboard  in  their  own  names, 
and  took  and  retained  in  their  custody,  the  evidences  of  their 
title  furnished  by  the  defendant,  which  gave  them  the  absolute 
control  of  the  property,  and  bound  the  ship's  master  to  ex- 
ecute or  withold  the  bills  of  lading  according  to  their  direc- 
tion. To  call  this  a  delivery  to  Lovett  &  Co.,  or  a  general 
delivery,  is  a  palpable  misnomer. 

Stopping  here,  we  find  the  property  in  the  ashes  unchanged. 
They  were  subsequently  demanded  of  the  defendant,  who  re- 
fused to  recognize  the  right  of  the  plaintiffs  and  disposed  of 
them  in  Liverpool,  by  the  orders  of  other  persons ;  the  onus 
then  devolves  upon  the  defendant  to  establish  a  legal  right 
thus  to  interfere  with  the  property  of  the  plaintiffs  without 
their  consent,  and  against  their  own  wishes.  He  relies  upon 
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the  fact  that  the  receipts  were  on  the  same  day  presented  at 
the  office  of  the  owners  of  the  ship  by  Lovett,  who  procured  a 
bill  of  lading  in  his  own  name,  and  in  the  same  sentence  the 
referee  finds  that  the  receipts  were  stolen  from  the  office  of 
the  plaintiff. 

The  act  of  Lovett  through  which  the  defendant  is  compelled 
to  make  title,  was  a  felony  for  which  he  could  have  been  in- 
dicted and  convicted,  under  section  66  of  the  article  "  of 
robbery,  embezzlement,  and  larceny"  (2  Rev.  Stats.,  679).  If 
the  custom  or  usage  which  lies  at  the  foundation  of  the  de- 
fence, is  valid,  the  receipts  were  property,  and  the  value  oi 
the  commodity  affected,  as  transferable  by  the  instrument, 
would  be  deemed  the  value  of  the  article  so  stolen,  (Ib.  466.) 
An  argument  is  unnecessary  to  prove  that  a  title  thus  derived 
cannot  be  urged  to  the  prejudice  of  the  true  owner.  The 
familiar  principle  is  thus  stated  in  Saltus  v.  Everett  (20  Wend., 
279.)  "  property  in  things  movable  can  only  pass  from  the 
owner  by  his  own  act  and  consent,  except  in  those  cases,  when 
such  owner  has  by  his  own  direct  voluntary  act  conferred 
upon  the  person  from  whom  the  bonafide  vendee  derives  title, 
the  apparent  right  of  property  as  owner,  or  of  disposal  as 
agent."  No  fact  is  found  or  exists  in  this  case,  to  make  it  an 
exception  to  the  general  rule.  The  receipts,  although  recog- 
nized as  prima,  facie  evidence  of  property  in  the  thing 
receipted  for,  in  those  who  have  them  in  possession,  do  not, 
it  is  presumed,  enter  into  the  currency,  and,  like  bank  notes,  be- 
come the  property  of  a  bonafide  holder. 

It  is  said  that  nothing  but  the  receipts  were  stolen ;  the 
ashes  were  untouched.  The  defendant  converted  the  property, 
and  this  act,  apparently  unauthorized  andtortious,  he  justifies 
under  evidences  of  title  stolen  from  the  possession  of  the 
owners.  It  seems  to  have  been  forgotten  that  the  plaintiffs 
are  not  required  to  prove  a  negative,  but  the  defendant  must 
in  some  way  show  affirmatively  a  transfer  of  the  property  in 
bar  of  the  action. 

No  reliance  was  placed  upon  the  facts  occurring  subsequent 
to  the  commission  of  the  felony,  by  the  learned  counsel  for  the 
respondent.  They  can  have  no  influence  upon  the  decision. 
It  mav  be  true  as  a  matter  of  fact,  what  the  referee  seems  to 
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have  found  as  a  conclusion  of  law,  that  the  plaintiffs  would 
have  acted  more  wisely  by  giving  immediate  notice  to  the 
ship  owners,  instead  of  pursuing  the  thief  and  reclaiming  their 
property,  but  an  error  of  judgment  of  this  sort,  if  it  was  one, 
cannot  divest  them  of  their  property  or  create  a  title  in  the 
defendant. 
The  judgment  should  be  reversed. 


CHURCHILL  a.  MARSH. 
New  York  Common  Pleas ;  General  Term,  September,  1855. 

MARINE  COURT. — JURISDICTION  TO  GRANT  ATTACHMENT. — SEAL 
REQUISITE  TO  PROCESS. 

It  seems,  that  the  acts  of  1852  and  1853,  extending  the  jurisdiction  of  the  Marine 
Court  so  as  to  permit  a  recovery  to  the  amount  of  $500,  also  extended  the  power 
of  that  Court  to  issue  an  attachment  against  the  property  of  a  non-resident,  when 
the  amount  claimed  does  not  exceed  that  sum. 

An  attachment  against  property,  issued  out  of  the  Marine  Court,  must  be  issued 
under  the  seal  of  the  Court,  and,  if  not  so  sealed,  and  the  defendants  do  not  appear 
in  the  action,  (although  they  come  into  Court  to  object  to  the  proceedings,)  the 
Court  do  not  in  virtue  of  the  attachment,  or  the  summons  founded  thereon  and  not 
personally  served,  acquire  any  jurisdiction  of  the  defendant,  and  their  judgment, 
founded  on  such  unsealed  attachment,  by  default,  must  be  reversed. 

Appeal  from  a  judgment  of  the  Marine  Court. 

This  was  an  action  brought  in  the  New  York  Marine  Court, 
by  William  Churchill,  Jr.,  against  Joseph  B.  Marsh  and  Cor- 
nelius G.  Van  Deusen,  for  the  recovery  of  $229  91,  due  on  a 
promissory  note  made  by  defendants  to  the  plaintiff.  The  ac- 
tion was  commenced  by  an  application  to  one  of  the  justices 
of  the  court,  February  9,  1855,  for  an  attachment  against  the 
property  of  the  defendants  as  non-resident  debtors,  under  the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors,  (Laws  of  1831,  ch.  300).  A  warrant  of  attachment, 
returnable  February  12,  was  accordingly  issued  ;  which,  how- 
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ever,  did  not  appear  by  the  papers  on  the  appeal,  to  have 
been  issued  under  the  seal  of  the  court. 

Upon  the  warrant  of  attachment  the  following  return  was 
made. 

"  By  virtue  of  the  within  attachment,  I  did,  on  the  9th  day 
of  February,  1855,  attach  and  take  the  property  of  the  de- 
fendants which  I  found  at  No.  82  Broadway,  and  at  the  same 
time  I  served  a  true  copy  of  said  original  and  also  a  copy  of 
the  inventory  which  is  hereunto  annexed,  on  the  person  in 
whose  possession  I  found  the  property  of  the  defendants." 

(Here  followed  the  inventory). 

C.  F.  WATTS,  Constable. 

On  the  return  day  the  defendants  appeared  by  their  counsel, 
Mr.  Warren  G.  Brown,  for  the  special  purpose  of  objecting 
to  the  jurisdiction.  The  principal  objections  taken  were  in 
substance  as  follows : 

1.  That  the  court  had  no  jurisdiction  to  grant  an  attach- 
ment for  more  than  $100. 

2.  That  the  attachment  was  void 'for  want  of  a  seal. 

3.  That  the  return  did  not  state,  whether  the  attachment 
was  or  was  not  personally  served. 

The  court  overruled  these  objections.  Subsequently  by  order 
of  the  presiding  justice,  the  constable  was  allowed  to  amend 
his  return,  by  the  addition  of  the  following  words.  "  And 
that  I  did  not  serve  the  same  on  either  of  the  defendants." 

The  defendants  failing  to  appear  generally  in  the  cause,  the 
justice  ordered  a  short  summons  to  be  issued,  returnable  the 
16th  of  February.  Return  thereof  having  been  made  that 
after  diligent  search  the  defendants  could  not  be  found,  and 
that  copy  service  only  had  been  made,  the  justice  proceeded 
on  the  return  day  of  the  summons  to  take  proof  of  the 
plaintiffs'  case.  Mr.  Brown  was  present  in  court  on  the  return 
of  the  summons,  and  during  the  inquest,  but  did  not.  appear 
for  the  defendants  at  that  stage  of  the  case.  Upon  the  evi- 
dence offered  by  plaintiff,  the  justice  rendered  judgment  in 
his  favor  for  the  amount  claimed,  witli  interest  and  costs. 

The  defendants'  counsel  then  formally  appeared  for  them 
in  the  cause,  and  moved  for  a  stay  of  execution  to  enable 
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him  to  bring  an  appeal  upon  the  objections  before  urged. 
This  was  the  present  appeal. 

Tyler  &  Brown,  for  appellants. — I.  The  Marine  Court  has 
no  jurisdiction  to  grant  an  attachment  for  over  $100.  The  Code 
(§§  53,  65),  gives  the  court  jurisdiction  over  various  causes  of 
action  both  as  to  debt  and  damages.  But  subdivision  4  of  sec- 
tion 53,  gives  jurisdiction  in  "  an  action  commenced  by  attach- 
ment of  property  as  now  provided  by  statute,"  to  $100  debt  or 
damages ;  making  a  plain  distinction  between  the  recovery  of 
a  debt  or  damages,  and  the  special  remedy  by  "  attachment  of 
property."  The  same  distinction  is  taken  in  the  Kevised  Sta- 
tutes, (2  Rev.  Stats.,  3  ed.  324).  By  the  acts  extending  the 
jurisdiction  of  the  Marine  Court,  (Laws  of  1852,  647;  1853, 
1165),  the  jurisdiction  is  extended  to  the  recovery  of  8500  ;  but 
these  acts  do  not  extend  the  preliminary  and  special  remedy  of 
attachment,  which  is  no  part  of  the  "recovery;"  and  the 
attachment  of  property  at  the  beginning  of  a  suit  is  an  extra- 
ordinary remedy  not  to  be  extended  by  implication.  More- 
over, the  attachment  purports  upon  its  face,  to  be  issued 
"  according  to  the  provisions  of  the  Act  to  abolish  imprison- 
ment for  debt,  and  to  punish  fraudulent  debtors."  (Laws  of 
1831  ch.  300).  Now,  by  the  provisions  of  that  Act,  the  autho- 
rity to  grant  attachments  is  expressly  limited  to  claims  of  $100 
or  less,  (§§  34,  47). 

II.  There  was  no  seal  to  the  attachment,  and  this  is  a  fatal 
objection.    The  Act  to  reduce  several  laws  relating  to  the  city 
of  New  York  into  one  Act,  (2  Rev.  Laws  of  1813,  370,  §  111), 
provides,  that  all  process  to  be  issued  out  of  the  Marine  Court, 
"  shall  be  sealed  with  the  seal  of  the  said  court ;"  and  the  Act 
of  1852,  (§10),  provides  for  such  seal.     And  if  a  seal  is  neces- 
sary, it  must  affirmatively  appear  that  there  was  one.     This 
does  not  appear,  but  the  contrary. 

III.  The  original  return  of  the  constable  did  not  confer  juris- 
diction, because  it  did  not  state  specifically  as  required  by  sec- 
tion 36  of  the  non-imprisonment  act,  whether  a  copy  was  or 
was  not  personally  served  on  the  defendant.     If  any  amend- 
ment to  the  return  was  made,  it  was  made  after  the  objection 
of  defendant's  counsel  was  overruled,  and  the  counsel  had  left 
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the  court.  "When  a  party  appears  specially  to  raise  an  objec- 
tion, and  the  objection  is  overruled,  and  he  then  leaves,  as  in 
this  case,  the  court  has  no  right  subsequently  to  deprive  him 
of  the  benefit  of  the  objection  by  an  amendment. 

Barnard  &  Parsons,  for  respondents. — I.  The  first  two  ob- 
jections raised  against  the  validity  of  the  warrant  cannot  be 
sustained ;  they  would  apply  as  well  to  all  original  process  for 
the  commencement  of  actions  in  the  Marine  Court,  as  to 
attachments. 

II.  The  purpose  of  the  provision  requiring  that  the  return  of 
an  attachment  shall  state  whether  it  was  personally  served,  is 
only  for  the  purpose  of  enabling  the  court  to  know  whether  a 
short  summons  is  necessary  to  give  jurisdiction  of  the  person 
of  defendants,  which  jurisdiction  they  would  have  in  case  of 
personal  service  of  the  attachment.  In  this  case  a  short  sum- 
mons was  issued,  and  served  according  to  statute ;  hence  the 
proceedings  would  have  been  entirely  regular,  had  no  amend- 
ment been  made.  The  original  return,  coupled  with  the  sub- 
sequent proceedings,  was  sufficient. 

BY  THE  COURT. — WOODRUFF,  J.  I  am  much  inclined  to  the 
opinion,  that  section  9,  of  the  Act  of  April  17,  1852,  (Laws  of 
1852,  ch.  389),  and  section  2  of  the  Act  of  July  21,  1853, 
(Laws  of  1853,  ch.  617),  by  which  it  is  provided,  that  in  all 
cases  where  the  jurisdiction  of  the  Marine  Court  is  now  limited, 
"  so  that  there  can  be  no  recovery  therein  for  a  larger  amount 
than  $100,"  (Act  of  1852),  "  the  jurisdiction  is  hereby  extended, 
BO  that  in  such  cases  the  recovery  of  either  party  may  hereafter 
be  to  the  amount  of  $500,"  operated  to  enlarge  the  jurisdiction 
of  that  court  in  issuing  attachments  against  non-resident  debt- 
ors, as  well  as  other  process. 

Before  the  Code  was  enacted,  that  court  had,  under  the  pro- 
visions of  section  33  of  the  non-imprisonment  Act,  (Laws  of 
1831,  396 ;  ch.  300,  as  amended  by  ch.  377  of  Laws  of  1840), 
power  to  issue  an  attachment  against  a  non-resident  defendant, 
without  any  limitation  in  terms  as  to  the  amount  of  the  claim. 
The  limitation  consisted  in  the  want  of  jurisdiction  where  the 
sum  due  or  thing  demanded  exceeded  $100.  Section  53  of  the 
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Code  confers  civil  jurisdiction  on  that  court  (see  also  §  65),  in 
various  actions  specified,  and  no  others,  viz. : — An  action  aris- 
ing on  contract  for  the  recovery  of  money  only,  "  if  the  sum 
claimed  do  not  exceed  one  hundred  dollars."  An  action  for 
damages,  &c.,  &c.  *  *  "  if  the  damages  claimed  do  not  ex- 
ceed one  hundred  dollars."  An  action  for  a  penalty  "  not  ex- 
ceeding one  hundred  dollars."  An  action  commenced  bv 
attachment  of  property  as  now  provided  by  statute,"  if  the  debt 
or  damages  claimed  do  not  exceed  $100 ;"  and  so  on  in  various 
other  actions,  if  the  sum,  debt,  amount,  or  damages  claimed, 
"  does  not  exceed  $100." 

It  is  now  argued  that  the  acts  of  1852  and  1853,  which  re- 
move the  limitation  of  the  amount  which  may  be  recovered 
to  $100,  and  extend  the  jurisdiction,  "  so  that  there  may  be  a 
recovery  to  the  amount  of  $500,"  do  riot  extend  the  power  to 
issue  an  attachment  to  cases  where  the  amount  claimed  ex- 
ceeds $100. 

If  this  be  so,  then  it  does  not  give  jurisdiction  of  an  action 
arising  on  contract,  where  the  amount  claimed  exceeds  $100. 
Nor  of  any  of  the  actions  mentioned  in  section  53,  in  which 
the  jurisdiction  is  limited  by  the  amount  of  debt  or  damages 
claimed,  for  this  limitation  is  in  the  same  words  applied  to 
each  action  of  which  jurisdiction  is  conferred. 

The  suggestion  amounts  to  this,  "  Although  the  jurisdiction 
is  extended  so  that  there  may  be  a  recovery  to  the  amount  of 
$500,  yet  there  is  110  jurisdiction  if  the  amount  claimed  exceeds 
$100." 

I  need  hardly  say  that  this  would  be  an  insensible  and  con- 
tradictory construction  which  we  should  not  adopt  unless  com- 
pelled to  do  so.  The  better  reading  of  the  laws  of  1852  and 
1853  is,  that  all  restrictions  now  existing  are  removed  so  that 
there  may  be  a  recovery  to  the  amount  of  $500  in  all  cases  of 
which  heretofore -the  Court  had  jurisdiction  to  the  amount  of 
$100.  And  this  being  the  true  meaning  of  these  acts,  it  fol- 
lows that  so  far  as  the  limitations  in  section  53,  to  actions 
where  the  amount  claimed  did  not  exceed  $100,  impeded  or 
prevented  a  recovery  of  a  larger  sum,  they  are  abrogated. 
And  the  result  is,  that  the  jurisdiction  embracing  a  right  of 
recovery  to  the  extent  of  $500,  carries  with  it  a  right  in  the 
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plaintiff  to  claim  a  recovery  to  that  extent.  And  the  power 
of  the  Court  to  issue  an  attachment  against  a  non-resident 
under  section  33  of  the  act  of  1830,  having  no  limitation  in 
terms,  and  none  by  implication,  except  the  limit  to  the  Court's 
jurisdiction,  the  attachment  in  this  case  was  legally  issued. 

As  to  the  alleged  defect  in  the  constable's  return,  I  think  it 
is  groundless.  He  did  return  upon  whom  he  did  serve  the  at- 
tachment and  inventory,  so  that  it  appeared  by  the  return  that 
he  did  not  serve  it  on  the  defendants.  This  was  sufficient 
without  the  amendment,  and  if  an  amendment  was  necessary, 
I  think  the  Court  might  permit  it  to  be  made. 

The  remaining  question  is,  whether  the  Court  acquired  any 
jurisdiction  by  the  issuing  and  service  of  an  attachment,  not 
having  a  seal,  or  whether  it  is  now  necessary  that  process*  out 
of  the  Marine  Court  shall  be  sealed  with  the  seal  of  that 
Court. 

By  section  107  of  the  Act  of  1813,  (2  Rev.  Laws,  382,)  it  is 
provided,  that  the  Marine  Court  "  shall  have  a  seal  to  be  de- 
vised by  the  justices  thereof.  By  Section  111  of  the  same  act, 
it  is  enacted,  among  various  other  tilings,  that  "  all  process  to 
be  issued  out  of  the  said  Court  shall  be  *  *  *  sealed  with  the 
seal  of  the  said  Court." 

In  1849,  it  was  enacted  that  the  above  section,  107,  of  the 
Act  of  1813,  be,  and  the  same  was  thereby  repealed,  (Laws  of 
1849,  200,  §  7.)  Although  this  last  act  did  not  in  terms  repeal 
section  111  of  the  Act  of  1813,  it  did,  by  section  16,  provide  that 
all  acts  and  parts  of  acts,  inconsistent  with  the  act  of  1849, 
were  repealed.  The  result  was,  that  so  much  of  section  111, 
of  the  Act  of  1813,  as  required  that  process  should  be  sealed, 
was  repealed,  because,  and  only  because,  the  Court  having 
thereafter  no  seal,  compliance  with  that  requirement  was  im- 

*  In  an  action  brought  in  the  Marine  Court  subsequent  to  this  decision,  by  Micah 
J.  Lyman  against  Josiah  Perham  and  others,  as  makers  and  endorsers  of  a  promis- 
sory note,  Mr.  Lyman  Abbott  appeared  for  the  defendant,  Perham.  for  the  purpose 
of  objecting  to  the  validity  of  the  summons  served  upon  him,  on  the  ground  that  it 
was  not  issued  under  seal.  He  contended  that  the  decision  of  the  Common  Pleas 
in  Churchill  v.  Marsh,  above,  was  applicable  to  summons  equally  with  attachment. 
The  objection  was  sustained.  We  understand  that  since  these  two  decisions  all 
process  of  the  Marine  Court  is  uniformly  issued  under  seal. 


NEW- YORK.  225 


Churchill  a.  Marsh. 


possible.  But  by  Act  of  1852,  (Laws  c/1852,  649,  §  10,)  the 
Common  Council  of  New  York  are  required  to  provide  a  seal, 
#  *  -*  a  which  seal  shall  be  the  seal  of  the  said  Court."  This 
provision  being  affirmative  in  its  character,  not  only  repealed 
the  repealing  Act  of  1849,  so  far  as  that  Act  had  deprived  the 
Marine  Court  of  a  seal,  but  to  that  extent  revived  section  107 
of  the  Act  of  1813.  It  is  no  longer  therefore  impossible  to 
comply  with  the  requirements  of  section  111,  and  that  section 
being  before  only  repealed  by  necessary  construction,  is  in  my 
opinion  revived  by  the  restoration  of  a  seal  to  the  Court.  The 
case  might  perhaps  have  been  otherwise,  if  section  111  had  been 
in  terms  repealed  by  the  legislature,  but  such  repeal  was  only 
by  inference,  from  the  fact  that  the  seal  was  taken  away,  and 
in  its  restoration  the  reason  fails,  and  the  provision  revives. 
An  affirmative  act  of  the  same  import  as  a  repealed  statute  is, 
per  sc,  a  repeal  of  the  repealing  act  (1  Bl.  Com.,  89,  4  Sac. 
Air.,  647-8,)  that  is,  if  a  statute  which  has  been  repealed  be 
afterwards  revived,  the  repealing  statute  becomes  of  no  force. 
And  by  a  repeal  of  a  repealing  statute,  the  original  statute  is, 
to  the  extent  of  such  repeal,  revived.  (Wheeler  v.  Roberts, 
7  Cow.,  536 ;  1  Bl.  Com.,  90 ;  4  Bac.  Air.,  638,  Tit.  Stat.  D. 
2  Inst.,  686 ;  1  Coke.,  7.)  And  this  is,  I  apprehend,  clearly 
true,  when  the  repealing  statute  only  operated  constructively, 
as  the  Act  of  1849  did  upon,  section  111,  above  mentioned.  I 
think,  therefore,  the  attachment  in  this  case  should  have  been 
issued  under  the  seal  of  the  Court. 

This  is  a  substantive  and  not  merely  technical  objection. 
It  impeaches  the  very  act  by  which  jurisdiction  is  to  be  ac- 
quired over  the  defendants  and  rests  on  the  non-compliance 
with  a  statute  requisite.  Had  the  defendants  appeared 
and  pleaded  to  the  merits,  the  objection  would  have  been 
waived ;  but  having  come  in  only  to  object  to  the  jurisdiction 
upon  this  and  other  grounds  alleged  as  errors  or  irregularities 
in  the  process,  they  waived  nothing. 

It  is  not  enough  to  say  that  the  process  was  not  void,  but 
only  voidable,  as  was  said  of  a  venire  and  of  an  execution 
wanting  a  seal,  (Jackson  v.  Brown,  4  Cow.,  550.  The  People 
v.  Dunning,  1.  Wend.,  16.)  There  the  court  had  acquired  juris- 
diction of  the  parties  and  of  the  subject  of  the  action, 
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and  such  defects  were  in  those  cases  deemed  by  the  Su- 
preme Court  amendable.  Here  a  Court  of  limited  juris- 
diction must  pursue  the  very  means  of  acquiring  jurisdiction 
prescribed  by  the  statute.  And  besides,  the  objection  was 
taken,  and  well  taken,  and  the  court  could  not  utterly  disre- 
gard it. 

I  think  we  are  constrained  to  reverse  the  judgment. 

DALY,  J.  concurred. 

INGRAHAM,  F.  J.  dissented.  I  concur  in  the  opinion  of 
Judge  Woodruff,  except  as  to  the  necessity  of  a  seal  to  the 
attachment  when  issued  by  the  Marine  Court. 

Section  107  of  the  Act  of  1813,  confers  upon  the  court  the 
right  to  have  a  seal  for  the  court. 

Section  7  of  the  Act  of  1849,  relating  to  the  Marine  Court 
(Laws  of  1849,  199,)  repeals  section  107  above  referred  to, 
and  thereafter  the  court  had  no  seal ;  and  the  same  section 
conferred  upon  the  justices  chosen  by  that  act,  all  the  powers 
theretofore  possessed  by  the  justices  of  that  court. 

Section  16,  of  the  same  act,  repealed  all  provisions  of  laws 
inconsistent  with  the  provisions  of  the  said  act. 

So  much  therefore,  of  the  Act  of  1813,  as  required  attach- 
ment from  the  Marine  Court  to  be  under  seal,  was  repealed 
by  that  act  as  being  inconsistent  with  the  provisions  taking 
away  the  seal  of  the  court. 

The  Act  of  1852,  (Laws  of  1852,  647.)  which  restored  to 
^ihe  court  a  seal,  did  not  revive  the  old  provision  of  the  Act 
of  1813,  which  required  attachments  to  be  under  seal.  That 
provision  having  been  repealed  by  the  Act  of  1847,  conld  not  be 
revived  except  by  legislative  enactment,  or  the  repeal  of  the 
Act  of  1847 ; — neither  of  which  has  taken  place. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed. 
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New  York  Common  Pleas  ;  General  Term,  /September,  1855. 
PROMISSORY  NOTE. — PKOPER  EVIDENCE  OF  TRANSFER. 

Where  a  note  is  made  payable  to  a  corporation  and  endorsed  by  a  pers»n  who  adds 
to  his  name,  Treasurer,  &c. ;  parol  proof  that  he  is  such  officer,  is  not  sufficient 
evidence  of  liis  authority  to  transfer  such  note. 

Appeal  from  the  judgment  of  the  District  Court  of  the  city 
of  New  York,  for  the  fourth  district. 

This  was  an  action  brought  by  Francis  M.  Knight  and  Moses 
Powell,  upon  a  note  made  by  the  defendant  Leopold  Lang,  and 
payable  to  the  order  of  The  Franklin  Marine  Insurance  Com- 
pany. It  was  given  by  the  defendant  for  a  premium  on  a 
policy  of  insurance  issued  to  him  by  the  company.  It  was 
endorsed,  "  Knight  &  Powell  or  order.  M.  Powell,  Treasurer 
of  Franklin  Marine  Insurance  Company." 

On  the  trial  the  plaintiff  introduced  a  witness  who  testified 
that  M.  Powell  was  Secretary  of  the  Franklin  Insurance  Com- 
pany, and  manager  of  its  pecuniary  affairs.  The  defendant 
objected  that  there  was  no  evidence  that  Powell  was  author- 
ized to  endorse  the  note  ;  but  the  objection  was  overruled.  It 
further  appeared  that  the  plaintiffs  were  the  firm  of  Knight 
and  Powell,  and  that  the  M.  Powell  who  endorsed  the  note  to 
the  plaintiffs  was  the  Moses  Powell  who  was  plaintiff.  Th'e 
defendant  introduced  evidence  to  show  a  good  defence  to  the 
note,  as  against  the  Franklin  Insurance  Company. 

The  justice  rendered  judgment  for  the  plaintifis  and  the  de- 
fendants appealed. 

Williams  c&  Bernard,  for  appellants. 
Willard  &  Anderson,  for  respondents. 

INGIIAIIAM  F.,  J. — The  defendant  is  sued  as  maker  of  a  note 
given  and  made  payable  to  the  Franklin  Marine  and  Fire  In- 
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snrance  Co.  The  note  was  not  endorsed  by  the  Company,  but 
was  transferred  by  an  endorsement.  "  M.  Powell,  Treasurer 
of  Franklin  Marine  and  Fire  Insurance  Company." 

Parol  proof  was  offered  and  received  under  objection,  that 
Powell  was  the  secretary  of  the  company,  and  the  pecuniary 
manager  of  the  business.  No  other  evidence  was  given  of  the 
authority  of  Powell  to  transfer  the  note  to  the  plaintiff. 

There  was  no  evidence  that  Powell  was  the  treasurer,  none 
that  he  had  authority  to  transfer  the  note,  and  none  that  he 
was  an  officer  of  the  company  except  by  parol. 

This  evidence  was  not  sufficient  to  show  a  valid  transfer  of 
the  paper.  The  authority  of  a  secretary  or  treasurer  of  a 
corporation  does  not  necessarily  vest  such  officer  with  power 
to  sell  and  dispose  of  the  assets  of  the  corporation  at  his  pleas- 
ure. Such  authority  may  and  ought  to  be  shown  by  proof  of 
the  authority  from  the  resolutions  of  the  board  of  directors, 
or  by  a  similar  course  of  dealing,  sanctioned  by  the  directors 
in  previous  cases.  But  the  mere  endorsement  of  a  promissory 
note  by  an  officer  of  the  Company  is  not  sufficient  to  show 
that  such  transfer  is  valid. 

I  forbear  to  connect  with  this  point  the  fact  that  such  trans- 
fer is  made  to  a  firm  of  which  the  officer  appears  to  have  been 
a  member,  but  with  that  additional  fact  in  evidence,  I  have 
no  hesitation  in  saying  that  more  evidence  of  the  authority  of 
the  endorser  should  have  been  required,  before  the  plaintiff 
could  recover. 

Judgment  reversed. 
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JOHNSON  a.  WILLIAMS.— WILLIAMS  a.  JOHNSON. 

Supreme  Court,  First  District;  Special  Term,  November,  1855. 
Original  and  Cross  Suits. 

CONTINUANCE  OF  ACTIONS. — LEAVE  OF  COURT. 

Leave  of  the  court  to  continue  an  action  under  §  121  of  the  Code,  is  equally  neces- 
sary, whether  the  continuance  is  sought  before  or  after  the  expiration  of  the 
year. 

Petition  for  leave  to  continue  actions. 

These  were  two  suits,  the  one  brought  by  Parmenus  Johnson 
against  Denison  Williams,  the  other  a  cross  suit  between  the 
same  parties.  They  were  commenced  originally  in  the  late 
Court  of  Chancery,  and  were  continued  to  the  filing,  in  1841, 
of  a  decree  for  an  account,  interlocutory  to  a  final  decree. 
The  account  was  never  taken.  In  1850  the  suits  were  revived 
in  the  Supreme  Court,  but  no  further  proceedings  taken.  In 
March,  1853,  Denison  Williams  died  intestate,  and  Joseph  D. 
Williams,  the  present  petitioner,  was  appointed  his  adminis- 
trator. 

Joseph  D.  Williams  now  petitioned  the  Court,  setting  forth 
the  above  facts,  for  leave  to  continue  the  actions  as  the  repre- 
sentative of  Denison  Williams,  or  to  continue  them  upon  a 
supplemental  complaint  in  his  own  name. 

N.  Comstock,  Jr.,  for  the  petitioner. 
Slosson  &  Schell,  for  Parmenus  Johnson. 

CLERKE,  J. — As  more  than  one  year  has  elapsed  since  the 
death  of  Denison  Williams,  the  actions  cannot  be  continued 
without  filing  a  supplemental  complaint  as  prescribed  by  sec- 
tion 121  of  the  Code.  From  the  language  of  the  same  section 
it  is  evident  that  the  permission  of  the  court,  on  motion,  to 
continue  the  action,  must  be  obtained,  whether  the  continuance 
of  it  is  sought  within  or  after  the  expiration  of  the  year. 

These  actions  are  to  be  continued  on  filing  a  supplemental 
complaint.  No  costs. 


230  ABBOTTS'  PRACTICE  REPORTS. 

Hasewell  a.  Penman. 


HASEWELL  a.  PENMAN. 

Supreme  Court,  First  District ;  Special  Term,  November,  1855. 
SUPPLEMENTARY   PROCEEDINGS. — DEATH  OF  JUDGMENT  DEBTOR. 

Where  an  order  for  the  examination  of  persons  alleged  to  be  indebted  to  a  judgment 
debtor  was  made,  and  it  appeared  upon  the  appearance  of  the  parties  for  exami- 
nation, that  the  debtor  was  dead  at  the  time  when  the  order  was  made, — Held, 
that  the  proceedings  were  abated  by  his  death. 

Application  to  discharge  certain  parties  from  examination 
on  proceedings  supplementary  to  execution. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court. 

Schell  and  Hutchins,  for  the  application. 

C.  jy.  Potter,  opposed. — I.  The  proceedings  are  supple- 
mental and  ancillary  to  execution,  not  independent  in  any  way, 
and  are  designed  to  help  out  the  execution.  Where  the  exe- 
cution debtor  dies  after  execution  issued,  it  binds  the  property 
•which  was  his  at  his  death,  and  proceeds  in  all  respects  as  if 
he  were  alive,  (2  Cowerfs  Treatise,  514  ;  Tidd's  Pract.,  915 ; 
1  Cowen,  334,  note  5,  Osborn  v.  Moss,  7  Johns,  161).  And 
there  is  no  reason  why  proceedings  intended  as  ancillary  to 
execution  should  not  proceed  in  the  same  way. 

II.  The  proceeding  is  one  solely  for  discovery.     No  notice 
to  the  defendant  is  necessary,  by  statute,  except  when  specially 
directed  by  the  court  for  the  protection  of  his  rights.     If  this 
should  prove  to  be  a  case  in  which,  were  the  defendant  ulive, 
he  ought  to  have  notice,  the  notice  can  be  given  his  represent- 
atives and  the  purpose  of  the  statute  thus  be  entirely  fulfilled. 

III.  Death  is  ill  law  but  a  legal  transfer  of  a  man's  property 
to  his  representatives,  subject  to  his  liabilities.     If  a  debtor 
after  execution  issued  should  transfer  all  his  property  in  that 
wise,   such   a  proceeding   as  this  would   not   abate   it,   but, 
if  proper,  notice  would  be  required  to  be  given   to  his  as- 
signee.     Death    only   abated    suits    because    there   was    no 
person  before  the  court  to  give  judgment  against.     Even  had 
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the  statute  required  defendant  to  be  made  a  party  to  this 
examination,  inasmuch  yet  as  this  is  a  proceeding,  (supple- 
mental to  execution),  in  the  original  action,  the  death  of  the 
party  would  not  abate  it,  but  it  would  proceed  on  substitution 
of  his  proper  representatives.  (Code,  §  121).  But  by  statute 
this  is  solely  an  ex-parte  and  distinct  proceeding  against 
creditors  for  discovery  only,  not  effecting  in  any  wise  defend- 
ant's rights,  and  to  which  he  is  no  accessory  party.  Its  object 
is  not  to  affect  the  title  to,  or  take,  property,  but  simply  to  put 
plaintiff  in  the  way  of  finding  it.  (Codey  §  294 ;  Kemp  v. 
Harding,  4  How.  Pr.  R.,  179). 

IV.  In  any  event  it  is  not  for  the  creditors  to  make 
objection. 

MITCHELL,  J. — Judgment  was  recovered  in  this  action,  in 
King's  County,  against  the  defendant,  on  November  29,  1854, 
and  an  execution  was  issued  thereon  in  King's  County,  and 
returned  before  January  16,  1855.  On  the  last  mentioned 
day,  an  order  for  A.  Hughes,  Andrews,  Shepard,  and  others 
to  appear  before  the  county  judge  of  King's  County,  and 
answer  whether  they  had  property  of  the  defendant,  was  made, 
and  was  served  on  Hughes.  He  did  not  attend,  and  a  like 
order  was  issued  and  served  on  him  and  Andrews,  returnable 
May  14,  1855.  By  consent  the  examination  was  adjourned  to 
May  22,  and  again  to  June  4,  when  Andrews  failed  to  attend  ; 
he  was  afterwards  partially  examined. 

It  now  appears  that  the  defendant  died  on  May  6,  1855, 
and  Hughes  swears  that  he  has  no  property  belonging  to  the 
defendant  or  his  estate,  and  that  he  is  not  indebted  to  his 
estate  in  any  way.  The  proceedings  to  examine  the  parties 
in  this  district  were  commenced  in  September  last,  after  the 
death  of  the  defendant.  It  also  appears  that  no  order  was 
ever  taken  out  to  compel  the  defendant  to  answer  as  to  his 
property,  and  no  injunction  ever  served  on  him,  he  residing 
and  being  in  North  Carolina. 

The  object  of  the  examination  under  this  proceeding,  is, 
either  to  obtain  the  discovery  of  property  liable  to  execution, 
and  subject  it,  to  the  execution  or  control  of  a  receiver,  or  to 
obtain  the  discovery  of  choses  in  action  and  to  have  them 
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collected  by  assignment  from  the  defendant,  or  through  a 
receiver,  or  by  order  applied  to  the  satisfaction  of  the  judg- 
ment. 

A  judgment  creditor's  bill  would  abate  by  the  death  of  the 
defendant,  so  far,  that  the  action  could  not  be  continued  until 
his  representatives  should  be  made  defendants.  Various  pro- 
visions were  made  in  the  Revised  Statutes,  to  prevent  such  an 
abatement  of  the  suit  as  would  require  the  plaintiff  to  begin 
his  action  anew,  arid  to  enable  him  to  proceed  in  the  revived 
action  against  substituted  parties ;  and  the  same  thing  is 
accomplished  by  section  121  of  the  Code.  But  neither  the 
Revised  Statutes  nor  the  Code  allow  proceedings  before  the 
court  or  a  judge,  to  be  continued  and  prosecuted  after  the 
death  of  a  sole  defendant,  until  his  representatives  are  brought 
in.  If  process  has  been  delivered  to  an  officer  like  the  sheriff, 
and  he  has  obtained  by  relation,  or  in  fact,  in  the  life  time  of 
the  judgment  debtor,  a  lien  on  goods  by  the  receipt  of  the  pro- 
cess, he  may  proceed  and  sell,  because  he  acquires  a  special 
property  in  the  goods,  which  the  subsequent  death  cannot  take 
away.  But  it  is  different  when  an  action  or  a  proceeding  in 
the  nature  of  an  action  is  to  be  prosecuted  before  a  judge. 
There  nothing  can  be  done  until  the  representatives  of  the 
decedent  be  brought  in. 

In  this  case,  the  inquiry  is  not  to  discover  property  liable  to 
an  execution,  but  choses  in  action  which  the  execution  could 
not  touch,  and  which  can  be  reached  only  by  an  actual  suit, 
or  by  this  proceeding  which  is  a  substitute  for  a  suit  in  equity. 
It  was  said  this  proceeding  was  ancillary  to  the  execution. 
It  can  be  called  so  only  when  the  object  of  it  is  to  obtain  a 
disclosure  of  property  liable  to  execution.  The  language  of 
the  Code  is  more  proper;  the  proceeding  is  supplementary  to 
the  execution,  not  a  mere  handmaid  or  assistant  to  the  execu- 
tion in  its  regular  duties,  but  a  further  proceeding  in  court 
to  supply  the  defect  in  the  execution,  and  to  gain  furthur  relief 
which  the  execution  could  not  give. 

The  proceedings  against  the  debtor  of  the  judgment  debtor 
is  under  section  294  of  the  Code,  and  must  be  founded  upon 
an  affidavit  that  the  person  to  be  cited  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him,  and  the  judge  may 
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in  his  discretion  require  notice  to  be  given  to  any  party  to  the 
action.  Then  by  section  297  the  judge  may  order  any  pro- 
perty due  to  the  judgment  debtor,  to  be  applied  towards 
satisfaction  of  the  judgment,  or  (§  298),  may  appoint  a  receiver 
of  the  property  of  the  judgment  debtor.  If  the  judgment 
debtor  is  dead,  the  judge  cannot  give  notice  to  him,  although 
he  may  determine  that  it  is  not  proper  to  examine  his  alleged 
debtor  without  the  presence  of  his  representatives,  and  he  has 
no  authority  to  make  those  representatives  parties  to  the  pro- 
ceeding. He  cannot  then  give  the  notice  which  he  may  deem 
essential  to  do  justice,  and  which  section  294  intended  he 
should  in  such  case  give.  The  property  ceases  to  be  the 
property  of  the  judgment  debtor  on  his  death.  The  judge 
then,  on  such  death  occurring,  has  no  jurisdiction  to  issue  the 
order  or  to  examine  the  persons  cited,  as  they  are  not  indebted 
to  the  deceased,  nor  to  make  any  order  after  such  examination, 
for  he  can  only  order  the  property  of  the  judgment  debtor  to 
be  applied  towards  satisfaction  of  the  judgment,  or  a  receiver 
to  be  appointed  of  it. 

Whenever  such  circumstances  occur  that  an  examination  can- 
not result  in  any  right  to  make  the  order  for  which  the  exami- 
nation is  intended,  then  the  right  to  the  examination  ceases ; 
the  examination  is  not  for  the  sake  of  discovery  merely,  it  is 
granted  only  as  the  foundation  for  relief  to  be  granted  by  the 
judge  ordering  the  examination. 

If  the  orders  made  in  King's  County  have  given  a  lien,  that 
lien  will  probably  be  saved  in  an  action,  but  this  proceeding 
was  unauthorized  in  this  district,  as  the  defendant  was  dead 
when  it  was  commenced,  and  it  would  have  been  abated  had 
he  died  after  it  was  commenced. 

The  parties  cited  are  therefore  discharged  from  any  further 
examination. 
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TEN  BROECK  a.  SLOO. 

(Supreme  Court,  First  District ;  Special  Term,  November,  1855. 

SUPPLEMENTARY  PROCEEDINGS. — WHAT  13  "  PROPERTY." 

It  seems  that  a  right  of  action  in  a  judgment  debtor  to  recover  damages  for  a  mere 
tort,  can  not  be  reached  by  his  creditor  by  means  of  supplementary  proceedings. 

But  a  right  of  action  upon  contract  to  recover  damages  which  will  be  the  subject 
of  computation  only,  is  "  property,"  within  (j  292,  as  that  term  is  denned  in 
<J$  463  and  464  ;  and  may  be  reached  through  a  receiver. 

Motion  to  vacate  an  order  appointing  a  receiver. 

George  D.  Sargent,  for  the  motion. 
W.  E.  Curtis,  opposed. 

MITCHELL,  J. — The  defendant  is  a  judgment  debtor,  and  on 
proceedings  supplementary  to  execution,  he  disclosed  that  he 
had  an  annuity  of  $25,000,  to  continue  for  some  five  years, 
and  an  interest  in  a  steamship  company  under  a  contract  un- 
der which  he  claims  that  the  amount  now  due  to  him,  either 
in  money  or  in  vessels,  is  over  one  million  of  dollars.  This 
last  right  is  being  prosecuted  by  him,  now,  in  the  United 
States  courts  ;  and  he  there  also  claims  that  the  defendants  are 
accountable  to  him  for  still  larger  sums  for  their  misfeasance 
or  malfeasance  in  relation  to  that  contract.  A  receiver  was 
appointed  as  well  of  this  annuity,  as  of  the  defendant's  rights 
under  that  contract.  The  defendant  moves  to  vacate  the 
order,  and  it  has  been  ably  argued  that  neither  the  Code  nor 
the  judgment  creditor's  bill  is  intended  to  reach  all  manner  of 
actions,  but  only  such  as  admit  of  a  strict  numerical  computa- 
tion. It  may  be  that  they  do  not  reach  any  action  for  a  tort, 
or  for  any  wrong  or  injury  which  is  not  founded  on  contract, 
and  in  which  damages  could  not  be  ascertained  except  through 
the  intervention  of  a  jury.  (Davenport  v.  Ludlan,  3  C.  R.,  66). 
But  the  action  in  the  United  States  Court  is  a  suit  in  equity, 
and  is  founded  on  a  contract  only,  and  in  it  nothing  can  be  re- 
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covered  except  the  precise  sum  which  this  defendant  will  show 
that  he  would  have  obtained  if  the  defendants  in  that  suit  had 
fully  carried  out  their  agreement.  Nothing  like  punitive 
damages  will  be  given. 

The  Code  (§  292)  requires  the  judgment  debtor,  if  execution 
is  returned  unsatisfied,  "  to  appear  and  answer  concerning  his 
property," — and  if  the  execution  is  only  issued,  and  it  appears 
that  he  has  property  which  he  unjustly  refuses  to  apply  to- 
wards satisfaction  of  the  judgment,  he  must  also  answer  as  to 
the  same,  and  by  section  298,  the  judge  may  by  order  appoint 
a  receiver  of  the  property  of  the  judgment  debtor,  in  the  same 
manner,  and  with  the  like  effect,  as  if  the  appointment  was 
made  by  the  court  according  to  section  244.  By  section  244 
a  receiver  may  be  appointed  \vhen  an  execution  has  been  re- 
turned unsatisfied,  and  the  judgment  debtor  refuses  to  apply 
his  property  in  satisfaction  of  the  judgment,  and  also  in  such 
other  cases  as  were  then  previously  provided  by  law,  or  were 
according  to  the  previously  existing  practice,  except  as  other- 
wise provided  in  the  Code.  It  was  in  conformity  with  the 
former  practice  always  to  appoint  a  receiver  of  the  judg- 
ment debtor's  property,  when  property  was  discovered  on  a 
judgment  creditor's  bill  which  could  not  be  reached  by  the 
execution,  and  the  judgment  debtor  did  not  apply  it  to  the 
satisfaction  of  the  judgment.  This  appointment  is  therefore 
sanctioned  by  section  244. 

As  to  what  is  meant  by  "  property"  in  these  sections,  the 
Code  itself  determines  the  question.  In  sections  462,  463, 
464,  it  defines  "  real  property,"  when  used  in  that  act,  as  co- 
extensive witli  "  lands,  tenements,  and  hereditaments," — per- 
sonal property  as  including  "  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt,"  and  property  as  including 
both  real  and  personal  property.  The  words  choses  in  action 
might  be  broad  enough  to  include  even  actions  for  damages 
for  tort,  were  it  not  that  they  probably  have  never  been  re- 
garded strictly  as  property,  nor  as  assignable,  and  were  it  not 
also  for  the  associates  of  these  words.  But  neither  of  these 
reasons  will  apply  to  a  right  of  action  founded  on  a  contract, 
and  in  which  nothing  can  be  recovered  except  profits  actually 
made,  or  which  would  have  been  made  but  for  the  fault  of  the 
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parties  who'  are  accountable.  That  right  is  property  which 
will  pass  to  executors,  and  which  may  be  assigned,  and  is  recov- 
erable without  leaving  the  amount  to  the  discretion  of  a  jury. 

The  plaintiffs  judgment  is  about  eleven  thousand  dollars ; 
the  annuity  has  been  assigned  by  the  defendant  to  the  extent 
of  $6,000  per  annum.  He  is  willing  to  give  orders  for  the 
annuity  as  it  shall  accrue  ;  but  the  plaintiffs  right  is  to  have 
the  annuity  itself  secured  to  him  until  he  be  paid.  If  he 
chooses  to  take  an  assignment  of  an  interest  on  that  annuity, 
payable  out  of  any  arrears  thereon,  and  out  of  the  first  instal- 
ments hereafter  to  accrue,  sufficient  to  pay  his  judgment,  with 
interest,  the  defendant  must  assign  it  to  him.  If  he  will  not 
be  contented  with  that,  or  the  defendant  will  not  make  an 
assignment,  the  order  appointing  the  receiver  of  both  proper- 
ties must  stand,  but  with  modifications  which  may  be  neces- 
sary to  prevent  a  sacrifice  of  the  defendant's  property,  to  the 
injury  of  his  creditors  as  well  as  of  himself.  It  has  been  held 
that,  under  the  Code,  the  judge  cannot  require  any  assignment, 
but  can  only  appoint  the  receiver,  and  leave  him  then  to  sue 
under  the  title  derived  from  his  office  merely.  In  this  case  it 
might  abate  the  suit  in  the  United  States  Court,  to  direct  an 
assignment  by  the  defendant,  of  the  cause  of  action  under 
prosecution  in  that  court ;  but  it  probably  will  not  cause  any 
difficulty  to  leave  the  receivership  as  it  is.  The  receiver 
therefore  may  be  expressly  instructed  not  to  sell,  assign, 
or  in  any  way  dispose  of  the  annuity,  or  the  claim  or  suit, 
without  the  special  leave  of  the  court,  on  a  notice  of  at  least 
ten  days  to  both  parties  in  this  suit,  or  to  their  attorneys, — 
and  not  to  interfere  in  the  conducting  of  the  suit  brought  by 
the  defendant,  unless  ordered  by  the  court,  after  like  notice, 
and  on  its  appearing  to  the  court  that  such  interference  is 
necessary, — and  the  defendant  should  be  enjoined  from  com- 
promising or  compounding  that  suit,  and  from  making  any 
assignment  or  other  disposition  of  it,  or  of  the  rights  claimed 
in  it,  or  of  the  annuity,  without  further  order  of  the  court,  on 
like  notice,  until  the  plaintiffs  judgment  and  interest  be  fully 
paid. 

The  defendant  should  pay  the  costs  of  this  motion,  $10,  and 
also  $25  costs  on  supplementary  proceedings. 
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FIGANIERE  a.  JACKSON. 

New   York  Common  Pleas ;  At  Chambers,  November,  1855. 
APPEALS  IN  MARINE  COURT. — ENTRY  OF  JUDGMENT. 

An  appeal  lies  from  any  judgment  rendered  at  the  special  term  of  the  New  York 

Marine  Court,  to  the  general  term.* 
In  the  Marine  Court  judgment  can  only  be  entered  by  the  clerk,  upon  the  direction 

of  the  justice  who  tries  the  cause. 
Where  the  general  term,  on  appeal  from  judgment  on  a  verdict,  ordered  a  new  trial 

unless  plaintiffs  should  elect  to  reduce  their  verdict, — Held,  that  a  judgment  of 

dismissal  of  the  complaint  for  plaintiff's  failure  to  elect,  was  irregular. 

Motion  to  vacate  a  docket  of  a  judgment  of  the  Marine 
Court,  a  transcript  of  which  had  been  filed  in  the  county 
clerk's  office. 

In  January,  1855,  the  plaintiffs,  Caesar  Henry  De  La  Figa- 
niere,  and  Guilhelme  J.  De  La  Figaniere,  recovered  a  verdict 
in  this  action,  which  was  for  a  trespass,  for  $450  damages. 

Judgment  was  entered  on  this  verdict  for  $480  43  damages 
and  costs.  From  this  judgment  the  defendant  appealed  to  the 
general  term  of  the  Marine  Court.  The  plaintiffs,  meanwhile, 
filed  a  transcript  of  their  judgment  with  the  county  clerk. 
The  defendants  prosecuted  their  appeal,  and  an  order  was 
made  therein  by  the  general  term,  granting  a  new  trial,  unless 
the  plaintiffs  should  elect  to  reduce  their  judgment  to  $250. 
The  order  specified  no  time  within  which  such  election  should 
be  made.  The  plaintiffs  omitting  to  make  any  election,  the 
defendant  procured  an  order  from  one  of  the  justices  of  the 
court,  requiring  them  to  make  such  election  within  three  days, 
or  in  default  thereof,  that  their  complaint  be  dismissed.  On 
their  default  so  to  do,  an  order  was  made  dismissing  their  com- 
plaint. 

*  See  the  decision  of  the  Supreme  Court  to  the  same  effect,  reported  Ante  126, 
where  the  name  of  one  of  the  plaintiffs  is  erroneously  stated  as  Henry  S.  The  de- 
cision at  special  term  was  affirmed  at  the  general  term,  in  November  following.  See 
Post  240. 
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The  defendant  now  moved  to  vacate  the  docket  of  the  judg- 
ment with  the  county  clerk. 

Wakeman  &  Lotting,  for  the  motion. 
C..N.  Black,  opposed. 

DALY,  J. — This  is  an  application  to  vacate  the  transcript  of 
a  judgment  entered  up  in  the  Marine  Court.  The  cause  was 
tried  in  the  court  below,  before  a  single  justice  and  a  jury, 
and,  a  verdict  having  been  found  for  the  plaintiffs,  judgment 
was  entered  up  by  the  justice,  in  manner  and  form  as  pre- 
scribed by  the  statute.  (IJKev.  Laws  of  1813,  386,  §123). 
From  this  judgment  the  defendant  appealed  to  the  general 
term  of  the  Marine  Court,  and  the  general  term  ordered  a 
new  trial,  unless  the  plaintiffs  should  elect  to  reduce  the 
amount  of  the  judgment.  This  the  plaintiffs  refused  to  do. 
Whereupon  one  of  the  justices  made  an  order  that  the  plain- 
tiffs make  the  election  in  writing,  under  the  order  of  the  gen- 
eral term,  and  serve  notice  thereof  upon  the  defendant  within 
three  days  after  service  of  notice  of  the  order  ;  which  the 
plaintiffs  having  omitted  to  do,  their  complaint  was  dismissed. 

It  is  insisted  that  no  appeal  lay  to  the  general  term  in  the 
case,  and  that  the  order  made  by  it,  granting  a  new  trial,  with 
the  proceedings  subsequent  thereto,  were  void,  and  that  the 
judgment  still  remains  -in  full  force  and  effect.  It  is  claimed 
that  the  general  term  have  no  power  under  the  act  of  1853, 
(Laws  ofl&oS,  1165),  to  review  anything  but  the  decision  of 
a  single  justice  opening  a  default;  but  it  has  been  repeatedly 
held  upon  motions  in  this  court  that  such  is  not  the  construc- 
tion of  the  statute — but  that  an  appeal  lies  from  any  judg- 
ment rendered  by  a  single  justice.  An  appeal  lies,  in  the 
language  of  the  statute,  from  a  judgment  entered  upon  the 
direction  of  a  single  justice,  "to  the  general  term,"  in  the 
same  manner,  and  with  the  like  effect  as  appeals  in  the  Su- 
preme Court  from  a  decision  by  a  single  judge  "  to  the  gen- 
eral term."  The  meaning  of  this  is  very  plain.  In  the  Su- 
preme Court  a  judgment  may  be  entered  upon  the  decision  of 
a  single  justice,  without  a  jury,  from  which  an  appeal  lies 
directly  to  the  general  term,  (§  348),  and  when  the  trial  is  \r~ 
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a  jury,  the  clerk  enters  the  judgment  in  conformity  with  the 
verdict,  unless  a  different  direction  is  given  by  the  court 
(§  261).  But  the  statutes  organizing  the  Marine  Court  give 
the  Clerk  no  power  to  enter  judgment  in  conformity  with  the 
verdict  of  the  jury.  He  is  authorized  to  docket  or  register 
judgment,  but  the  court  must  give  judgment.  (Rev.  Laws, 
383,  §110,  387,  §  123).  The  justice  before  whom  the  trial  is 
had,  with  or  without  a  jury,  must,  in  every  case,  give  judg- 
ment, and  the  clerk  must  docket  the  judgment,  in  conformity 
with  the  entry  or  minute  made  by  the  justice.  As  every 
judgment  in  the  Marine  Court  is  entered  upon  the  direction 
of  the  justice  who  tries  the  cause,  the  provision  of  the  statute 
of  1853,  that  appeals  are  to  be  brought  in  the  same  manner 
and  with  the  like  effect  as  appeals  in  the  Supreme  Court  from 
the  decision  of  a  single  justice  to  the  general  term,  is  plain 
and  obvious.  The  party  appeals  from  the  judgment  entered 
by  direction  of  the  justice  of  the  Marine  Court  as  he  would 
appeal  from  a  judgment  entered  by  direction  of  a  single  jus- 
tice of  the  Supreme  Court.  The  mode  of  procedure  in  both 
cases  is  the  same,  and  as  an  appeal  in  the  Marine  Court  is  to 
have  the  like  effect,  the  general  term  of  that  court  has  all  the 
powers  in  reviewing  the  judgment  which  the  general  term  of 
the  Supreme  Court  would  have  in  the  case  pointed  out.  They 
may  order  a  new  trial,  or,  as  respects  the  appeal  and  in  every 
stage  of  it,  do  whatever  the  Supreme  Court  might  do  in  any 
case  of  an  appeal  from  the  decision  of  a  single  judge  of  the 
court  to  the  general  term.  The  order  of  the  general  term  was 
defective  in  not  pointing  out  within  what  time  the  plaintiff 
should  elect.  But  no  time  having  been  named,  it  was  compe- 
tent, as  it  would  have  been  in  the  Supreme  Court,  for  a  single 
justice  to  make  an  order  that  the  plaintiff  should  elect  within 
a  reasonable  time,  and  if  he  failed  to  do  so,  to  order  that  the 
cause  be  set  down  for  trial,  when,  if  the  plaintiff  failed  to 
appear  and  prosecute  the  case,  judgment  of  default  might 
have  been  rendered  against  him.  This,  it  appears,  was  not 
done,  but  the  justice  dismissed  the  complaint  upon  the  plain- 
tiff's refusing  to  elect.  This  he  had  no  authority  to  do.  The 
extent  of  the  decision  of  the  general  term  was  to  order  a  new 
trial  if  the  plaintiff  would  not  consent  to  reduce  the  amount 
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of  the  judgment.  The  general  term  did  not  order  that  the 
complaint  should  be  dismissed  if  the  plaintiff  failed  to  elect 
•whether  he  would  have  a  new  trial  or  reduce  the  judgment; 
but  that  the  judgment  should  be  reversed  if  he  did  not  con- 
sent to  reduce  it  to  $250,  and  a  new  trial  ordered.  Under 
that  decision,  though  the  plaintiff  refused  to  elect,  he  was  still 
entitled  to  have  the  cause  tried  over  again  ;  of  which,  it  ap- 
pears, he  was  deprived  by  the  justice  dismissing  his  complaint 
because  he  refused  to  elect  whether  or  not  he  would  reduce 
the  amount  of  the  judgment.  This,  however,  does  not  affect 
this  motion.  The  cause  is  yet  pending  and  undetermined,  and 
this  motion  vacating  the  transcript  of  the  judgment  must  be 
granted. 


THE  PEOPLE  on  the  relation  of  FIGANIERE  a.  THE   JUS- 
TICES OF  THE  NEW  YORK  MARINE  COURT. 

Supreme  Court,  First  District ;  General  Term,  November,  1855. 
APPEALS  IN  MARINE  COURT. — MANDAMUS. 

An  appeal  lies  to  the  general  term  of  the  Marine  Court,  from  any  and  all  judgments 
entered  in  that  court  by  direction  of  a  single  judge,  whether  the  cause  was  tried 
with  or  without  a  jury. 

Appeal  from  an  order  at  special  term  denying  an  application 
for  a  mandamus. 

The  case  before  the  special  term  is  reported  Ante,  126,* 
where  the  facts  will  be  found  sufficiently  stated, 

C.  N.  Black,  for  the  appellants. 
A.  A.  Phillips,  opposed. 

COWLES,  J. — The  relator  sued  Jackson  in  the  Marine  Court. 
The  cause  was  tried  before  a  jury,  and  verdict  given  for  the 
plaintiff,  upon  winch  judgment  was  entered  by  direction  of  the 

*  See  also,  Figaniere  a.  Jackson,  Ante,  237. 
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justice  before  whom  (with  the  jury)  it  was  tried.  The  defend- 
ant appealed  to  the  general  term  of  the  court,  when  a  new 
trial  was  ordered,  unless  the  plaintiff  consented  to  a  reduction 
of  the  verdict.  Mandamus  is  now  applied  for  to  compel  the 
general  term  to  vacate  that  judgment,  upon  the  ground  that 
an  appeal  only  lies  to  the  general  term  of  that  court  from  a 
judgment  entered  by  direction  of  a  single  justice  opening  a 
default  ;  and  further,  that  no  appeal  lies  to  the  general  term 
from  a  judgment  entered  by  direction  of  a  single  justice,  when 
the  cause  has  been  tried  before  a  jury. 

We  think  that  an  appeal  lies  to  the  general  term  from  any 
and  all  judgments  entered  in  that  court  by  direction  of  a  single 
judge,  and  that  whether  the  cause  was  tried  with  or  without  a 


This  power  is  given  by  section  5,  of  chapter  617,  of  the"  Laws 
of  1853. 

The  language  of  that  section  is  not  as  clear  as  it  might  have 
been,  and  yet  its  intent  cannot  be  misunderstood.  The  ex- 
pression —  "  And  an  appeal  may  be  taken  upon  the  same  from 
a  judgment  entered  upon  the  direction  of  a  single  justice,"  &c., 
refers  to  an  appeal  "  in  all  actions  "  not  to  orders  opening 
defaults.  The  words  above  quoted,  "  upon  the  same,"  as  used 
in  such  section,  are  to  be  read  "  in  the  same,"  and  as  if  that 
part  of  the  section  had  read  thus  :  "  And  an  appeal  may  be 
taken  in  the  same,"  (that  is,  in  all  actions,}  "  from  a  judgment 
entered  upon  the  direction  of  a  single  justice  of  the  said  court," 
&c.  &c. 

But  it  is  urged  that  no  appeal  will  lie  when  the  cause  has 
been  tried  before  a  jury.  This  section  authorizes  appeals  in 
all  actions,  and  the  appeal  is  to  be  taken  in  the  same  manner, 
and  with  LIKE  effect,  as  appeals  in  the  Supreme  Court  from  the 
decision  of  a  single  judge  to  the  general  term. 

In  this  act  of  1853,  there  is  no  limitation  of  the  power  of 
appeal  to  any  particular  class  of  judgments  entered  by  direction 
of  a  single  justice,  as  there  is  by  section  348  of  the  Code,  which 
limits  the  appeal,  in  the  Supreme  Court,  to  those  cases  where 
the  trial  is  by  the  court.  In  the  Marine  Court,  the  power  of 
appeal,  as  conferred  by  section  5,  now  cited,  is  given  in  all  cases, 
whether  tried  before  a  single  justice  or  before  a  jury,  when 
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judgment  is  rendered  by  direction  of  a  single  justice.  The 
manner  in  which  the  appeal  is  to  be  taken,  and  the  effect  such 
appeal  is  to  have,  is  by  this  section  to  be  the  same  as  in  the 
Supreme  Court,  where  the  appeal  is  to  the  general  term  from 
the  decision  of  a  single  judge.  And  upon  such  appeal  being 
taken  from  the  judgment  of  a  single  judge  in  the  Marine  Court 
to  the  general  term,  the  general  terra  of  that  court  may  vacate 
or  modify  the  judgment,  under  exceptions  taken,  or  as  being 
against  the  weight  of  evidence.  The  court  below  had  power 
to  grant  the  new  trial.  The  motion  for  a  mandamus  must  be 
denied ;  but  as  the  question  was  not  free  from  difficulty,  and 
as  a  construction  of  the  statute  was  desirable,  it  will  be  denied 
without  costs  to  either  party. 


CODDINGTON  a.  GILBERT. 

New  York  Superior  Court;  General  Term.,  October,  1855. 
RAILROAD  BONDS. — PROPERTY. — ATTACHMENT. 

Bonds,  made  by  a  railroad  company  and  placed  in  the  hands  of  their  agents  to  be 
sold,  are  not,  either  in  the  hands  of  the  company  or  of  the  agents,  the  property  of 
the  company,  in  such  sense  that  an  attachment  issued  against  the  company  can 
be  levied  upon  them. 

Motion  to  set  aside  a  verdict  taken  subject  to  the  opinion 
of  the  court  at  general  term. 

This  was  an  action  brought  by  Thomas  B.  Coddington 
against  Messrs.  Gilbert,  Coe,  and  Johnson,  bankers,  under  the 
following  circumstances. 

On  the  17th  of  November,  1853,  the  Maysville  &  Lex- 
ington Railroad  Company,  a  foreign  corporation,  created 
under  the  laws  of  Kentucky,  were  indebted  to  the  defendants, 
Gilbert,  Coe,  &  Johnson  in  about  $60,000  upon  an  unsettled 
account  for  moneys  advanced.  As  a  collateral  security  for 
the  payment  of  this  debt,  the  defendants  held  292  second  mort- 
gage six  per  cent,  bonds,  of  the  Maysville  &  Lexington  Rail- 
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road  Company,  of  $1000  each,  (endorsed  in  part  by  the  city 
of  Maysville,  and  in  part  by  the  Louisville  &  Frankfort  Rail- 
road Company),  with  authority  to  sell  the  same  to  an  amount 
sufficient  to  reimburse  and  protect  them  for  the  advances  made 
by  them  for  said  company. 

About  the  26th  of  January,  1854,  the  plaintiff  Coddington, 
having  a  demand  against  the  Maysville  &  Lexington  Rail- 
road company  for  $3027T6^  commenced  an  action  in  this 
court,  and  issued  an  attachment  under  the  Code  to  the  sheriff 
of  the  city  and  county  of  JSTew  York.  About  the  2d  of  Feb- 
ruary, 1854,  the  sheriff  delivered  a  certified  copy  of  the 
attachment  to  the  defendants,  who,  at  the  same  time  gave  the 
sheriff  notice  in  writing,  that  all  the  property  in  their  posses- 
sion of  the  Maysville  &  Lexington  Railroad  Company,  con- 
sisted of  the  bonds  above  described,  and  that  they  held  them 
as  collateral  security  for  advances  as  already  mentioned. 

The  sheriff  did  nothing  further  in  the  matter  until  after 
judgment  and  execution  in  the  action. 

May  19th,  1854,  the  plaintiffs  recovered  judgment  for 
$3174T5^,  against  the  Maysville  &  Lexington  Railroad  Com- 
pany, and  issued  execution  thereon  to  the  sheriff.  The 
sheriff  called  on  the  defendants  and  informed  them  he  had 
the  execution  with  instructions  to  sell  the  bonds.  The  defend- 
ants requested  the  sale  adjourned,  and  said  to  the  sheriff  they 
would  write  the  Maysville  &  Lexington  Railroad  Company 
in  Kentucky.  The  sheriff  adjourned  the  sale  a  week.  In  the 
interval  the  Maysville  &  Lexington  Railroad  Company  paid 
the  demand  of  Gilbert,  Coe,  &  Johnson,  the  defendants,  and 
took  the  bonds. 

The  sheriff  realized  nothing  on  the  execution.  The  plaintiff 
therefore  commenced  this  action,  claiming  (under  the  Code, 
§  237,  subd.^ ;  Laws  </ 1842,  ch.  197,  §  4,  subd.  3),  to  recover 
from  Gilbert,  Coe,  &  Johnson,  double  damages  for  having 
wilfully  withheld  from  the  sheriff,  property  attached. 

Under  the  direction  of  the  justice  who  tried  the  cause,  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court. 

Several  questions  were  raised  upon  the  argument ;  but  the 
only  one  discussed  in  the  opinion,  was: — Whether  the  bonds 
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were  property  of  the  company,  upon  which  the  sheriff  could 
levy  the  attachment? 

Albert  Mathews,  for  defendants. — I.  The  bonds  were  not 
property,  or  liable  to  levy  under  an  attachment  against  the 
Maysville  &  Lexington  Railroad  Company.  Not  having 
been  delivered,  they  had  no  legal  existence  as  obligations  to 
pay  money.  Their  first  inception  could  only  begin  when 
transferred  for  full  value.  The  possession  of  the  bonds 
by  the  defendants,  restricted  by  their  instructions,  consti- 
tuted in  legal  effect  a  mere  power  to  raise  money  in  the 
name  of  the  Maysville  &  Lexington  Railroad  Company, 
for  a  specific  object,  and  to  a  limited  extent,  and  this 
power  was  revocable  upon  payment  of  defendants'  demands. 
(Keutgen  v.  Parks,  2  Sand.,  60 ;  Hall  v.  Wilson,  16  Barb., 
548 ;  Tompkins  v.  Tyson,  /&.,  456  ;  Powell  v.  "Waters,  8  Cow., 
685-r9 ;  Wilson  v.  Little,  2  Comst.  R.,  443). 

IT.  If  the  idea  of  property  was  predicable  of  these  bonds 
in  the  hands  of  the  defendants,  it  could  not  exist  beyond  the 
amount  of  their  demand,  until  after  they  had  delivered  the 
bonds  for  the  full  value,  in  pursuance  of  their  power.  Until 
their  demand  was  paid,  or  the  bonds  were  by  them  delivered, 
no  person  could  interfere  with  the  defendants'  possession  of 
the  bonds,  or  the  paper  on  which  they  were  written,  or  acquire 
any  rights  to  property  therein.  The  bonds  were  in  the  hands 
of  the  agents  of  the  Maysville  &  Lexington  Railroad  Company, 
to  be  delivered  for  value,  with  authority  to  retain  the  proceeds 
to  the  extent  of  their  demand.  As  choses  in  action,  they  had 
no  legal  inception  or  value  until  this  power  was  exercised. 
The  corporation  could  not  compel  its  exercise,  much  less  the 
sheriff.  Their  power  of  sale  was  not  transferable ;  the  instant 
their  demand  was  paid  by  any  person,  the  ]*>wer  of  the 
defendants  ceased,  and  the  notion  of  property  in  the  bonds 
vanished. 

III.  There  was  nothing  due  the  corporation  upon  the  bonds. 
The  corporation  could  not  be  its  own  debtor.  The  defendants 
owed  nothing  to  the  corporation.  There  was  nothing  in  the 
defendants'  hands  belonging  to  the  Maysville  &  Lexington 
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Railroad  Company  subject  to  an  attachment  against  it.    (Maine 
Insurance  Co.  v.  Weeks,  7  Mass.  7?.,  439). 

IV.  If  the  sheriff  had  taken  the  bonds,  either  with  or  with- 
out the  discharge  of  defendants'  demand,  he  could  not  have 
delivered  them  so  as  to  create' a  debt  by  the  corporation  to  the 
holder.     The  corporation  could  not  be  made  a  debtor  against 
its  will,  or  without  its  consent.     The  sheriff  had  no  power  to 
deliver  the  bonds.     Delivery  was  a  part  of  their  execution, 
and  could  be  done  only  by  the  principal  or  the  authorized 
agent.     The  defendants'  possession  of  the  bonds  given  by  the 
Maysville  &  Lexington  Railroad  Company  was  not  a  delivery, 
but  an  authority  to  make  delivery,  conditional,  revocable  and 
personal — not    to  be    delegated  or  transferred...   (Wilson   v. 
Little,  2  Cow.  R.,  443.) 

V.  The  statute  gives  authority  to  the  sheriff,  not  to  sell,  but 
only  to  collect,  choses  in  action  by  action  in  the  name  of  the 
debtor.     How  could  he  prosecute  these  bonds  ?     Not  as  repre- 
senting the  defendants,  for  the    attachment  was  not  against 
them.     Not  as  representing  the  corporation,  for  then  the  obli- 
gor and  obligee  would  be  the  same  party.     Not  as  represent- 
ing himself  or  any  third  person,  as  holders  by  an  independent 
title,  because  none  such  was  ever  created.   (Code,  §§  232,  237 ; 
Parish  v.  Stone,  14  Pick.,  199  ;  Harris  v.  Clarke,  2  Barb., 
100  ;  3  Comst.  B.,  934). 

S.  P.  Nash,  for  plaintiff. — I.  The  defendants  contend  that 
the  bonds,  being  in  the  hands  of  the  obligors,  and  not  yet 
delivered,  were  not  property  liable  to  attachment.  This  point 
is  raised  entirely  upon  allegations  in  the  answer,  and  upon 
assumptions  and  inferences,  and  not  upon  the  evidence.  The 
certificate  of  the  defendants  states,  they  had  in  their  possession 
"  property"  of  the  Maysville  &  Lexington  Railroad  Company  ; 
that  such  property  consisted  of  bonds  "  issued"  under  second 
mortgage,  and  bearing  interest,  and  that  they  held  them  as 
collateral  security  for  moneys  advanced.  They  proved  on  the 
trial,  that  these  bonds  were  guarantied  by  two  other  Kentucky 
corporations;  that  bonds  of  the  same  issue  were  held  by  other 
parties,  and  sold  in  New  York  city,  and  that  the  defendants 
had  authority  to  sell  these  for  their  own  reimbursement.  On 
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this  proof,  the  court  must  hold  that  the  bonds  so  issued,  and 
held  as  property  by  the  defendants  to  secure  advances  made 
on  them,  and  which  they  had  power  to  sell  in  market,  were 
property  in  fact.  It  was  for  the  defendants  who  withheld  the 
bonds  from  the  officer,  and  sent  them  secretly  out  of  the  State, 
to  show  explicitly  what  were  those  facts  which  exempted 
these  securities  from  the  ordinary  incidents  of  property. 

II.  But,  assuming  the  defendants'  position  in  the  case,  the 
bonds  were  still  liable  to  levy  and  sale.  It  is  not  pretended 
that  the  bonds  were  unauthorized.  It  is  to  be  presumed  that 
they  were  valid  as  corporate  obligations.  The  defendants,  at 
any  rate,  so  considered  them  in  their  hands.  As  pledgees, 
they  could  sell  them,  and  the  purchaser  would  have  a  valid 
title.  Defendants'  interest  in  them  could  be  reached  by  their 
creditors,  who  by  legal  process,  could  through  the  officers  of 
the  law,  sell  the  property  and  give  a  good  title  to  the  pur- 
chaser. Any  surplus  on  the  sale  would  belong  to  the  Mays- 
ville  &  Lexington  Railroad  Company,  and  would  be  liable  to 
levy  under  attachment  against  them.  It  seems  preposterous 
to  say,  that  securities  held  here  by  pledgees  with  power  of 
sale,  the  surplus  proceeds  of  which,  on  such  sale$  could  be 
attached  by  process  against  the  pledgers,  are  themselves  ex- 
empt from  levy. 

III.  The  defendants'  position,  that  a  debtor's  own  obliga- 
tions and  liabilities  cannot  be  his  own  property,  is  more  fanci- 
ful than  real.  As  between  debtor  and  creditor  a  debtor's 
property  may  be  considered  as  the  means  of  paying  his  debts, 
whether  consisting  in  fact  of  real  property,  personal  property, 
or  his  own  promise  to  pay  put  into  a  negotiable  shape.  The 
debts  of  an  individual  or  corporation  put  into  negotiable  shape 
and  secured  by  a  specific  appropriation  of  property,  become  in 
law,  and  according  to  the  usage  and  custom  of  business,  pro- 
perty themselves.  (Laws  of  1850,  225,  snbd.  10). 

BY  THE  COURT. — BOSWORTH,  J. — The  bonds  in  question  not 
having  been  issued  by  the  Maysville  &  Lexington  Railroad 
Company,  were  not  properly  in  their  hands  or  in  the  hands  of 
their  agents  in  such  sense  that  any  creditor  of  the  company 
by  attaching  them,  could  enforce  the  obligation  which  their 
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terms  import,  either  by  action  on  the  bonds  or  by  a  foreclosure 
of  the  mortgage  by  which  they  purported  to  be  secured,  or  by 
action  against  the  City  of  Maysville,  or  the  Louisville  & 
Frankfort  Railroad  Company  on  their  respective  guarantees. 

As  well  might  a  creditor  on  attachment  against  his  debtor, 
seize  a  note  made  by  the  debtor,  and  left  with  an  agent  to  be 
negotiated,  but  which  had  not  been  negotiated  at  the  time  of 
such  seizure. 

The  attachment  requires  the  sheriff  to  attach  and  safely 
keep  all  the  property  of  the  Maysville  &  Lexington  Railroad 
Company  within  his  county,  &c. 

The  words  "  property"  as  used  in  the  Code,  included  pro- 
perty real  and  personal,  section  464. 

The  words  "  personal  property"  as  used  in  the  Code  included 
"  money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt,"  section  464. 

The  bonds  were  not  things  in  action  on  which  the  company 
issuing  them  could  maintain  an  action,  nor  were  they  evi- 
dences of  debt  owing  to  the  company.  As  obligations  they 
had  no  validity  and  were  valueless. 

For  the  purpose  of  raising  the  questions  of  law  to  be  passed 
upon  at  the  general  term,  they  were  treated  as  valid  obliga- 
tions, precisely  as  they  would  have  been,  if  they  had  been 
issued  and  negotiated  by  some  other  company,  and  at  the  time 
belonged  to  the  defendants  in  the  attachment.  One  question 
which  it  was  considered  would  arise  for  the  consideration  of 
the  court,  was  whether  bonds  executed  by  a  railroad  company 
and  in  the  hands  of  its  agents  to  be  negotiated  for  it,  could  be 
seized  on  an  attachment  against  the  company,  and  by  such 
seizure  give  to  the  creditor  any  right  to  enforce  the  bonds 
against  the  company,  or  to  enforce  any  claims  against  those 
who  had  guaranteed  the  bonds  for  the  purpose  of  enabling 
the  company  to  negotiate  them  on  better  terms. 

We  are  clearly  of  the  opinion  that  no  such  rights  could  be 
required  by  such  an  attachment. 

The  fact  that  Gilbert,  Coe,  &  Johnson  were  authorized  to 
sell  enough  of  the  bonds  to  reimburse  them  the  amount  the 
company  was  owing  them,  does  not  strengthen  the  plaintiff's 
case.  The  only  property  in  the  bonds  as  obligations  which 
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this  authority  could  create,  was  the  property  of  Gilbert,  Coe, 
&  Johnson.  When  they  were  paid,  the  bonds  so  far  as  relates 
to  the  capacity  of  the  plaintiff  to  proceed  against  and  attach 
them,  were  in  precisely  the  same  condition  as  they  would 
have  been  if  Gilbert,  Coe  &  Johnson,  had  never  been  cre- 
ditors of  the  company,  but  had  at  all  times  held  them  merely 
as  agents  of  the  company,  with  power  to  negotiate  them  for 
the  company. 

The  decision  of  this  point  being  sufficient  to  dispose  of  the 
case,  we  deem  it  unnecessary  to  pass  upon  any  other  of  the 
numerous  questions  discussed  at  the  hearing,  and  which  it 
was  insisted  were  fatal  to  the  plaintiff's  right  to  recover. 

The  verdict  must  be  set  aside  and  the  complaint  dismissed. 


THOMPSON  a.  THE    COMMISSIONERS  OF  THE   CANAL 

FUND. 

Supreme  Court,  First  District,  Special  Term  ;  October,  1855. 

INJUNCTION. — JURISDICTION  OF  STATE  COURTS. — PROCEEDINGS  OF 
THE  GOVERNMENT. 

The  courts  of  this  State  have  no  power  to  restrain  by  injunction,  the  acts  of  officers 
of  the  State  who  are  proceeding  under  authority  of  a  law  of  the  State. 

That  such  law  is  unconstitutional  forms  no  ground  for  granting  such  injunction. 

It  is  only  the  temporary  injunction  which  is  extended  by  the  Code.  It  does  not 
•  enlarge  the  right  to  a  final  injunction,  but  leaves  the  law  on  that  subject  as  it 
stood  before. 

Order  to  show  cause  why  an  injunction  should  not  issue. 

This  was  an  application  by  John  Thompson,  of  New  York 
city,  broker,  for  an  injunction  to  restrain  the  Commissioners  of 
the  Canal  Fund  from  making  a  loan  of  $1,250,000,  for  the 
canal  enlargement,  for  which  they  had  advertised  to  receive 
bids.  The  facts  appear  in  the  opinion. 

Mr.  Van  Vleck,  and  Nicholas  Hill,  for  the  plaintiff,  con- 
tended that  the  act  of  April  14,  1855,  (Laws  of  1855,  970,  ch. 
528),  under  which  the  commissioners  had  advertised  for  the 
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loan  sought  to  be  restrained,  was  unconstitutional,  and  there- 
fore did  not  authorize  the  commissioners  to  make  the  loan 
sought  to  be  restrained. 

Ogden  Hoffman,  {Attorney  General^)  for  the  commissioners, 
replied,  in  defence  of  the  constitutionality  of  the  act. 

W.  Curtis  Noyes,  on  the  same  side,  besides  discussing  the 
constitutionality  of  the  law,  argued  the  following  points  : 

I.  The  complaint  is  not  filed  on  behalf  of  all  the  parties 
interested,  but  by  the  plaintiff  as  an  individual  citizen.     There 
are  other  citizens  equally  interested  with  him,  and  it  is  a  well 
settled  rule  of  law  that  such  a  complaint  must  be  filed  in 
behalf  of  all  interested. 

II.  The  court  has  not  jurisdiction  to   interfere  with   the 
action  of  State  officers  in  execution  of  a  law  of  the  State, 
because  there  may  be  doubt  about  the  constitutionality  of  the 
law. 

MITCHELL,  J. — Plaintiff  is  a  tax-payer  and  inhabitant  of  this 
State,  and  has  been  such  inhabitant  since  1850.  He  loaned  to 
the  State  on  21st  June,  1855,  one  and  a  quarter  million  of 
dollars  under  the  act  of  19th  February,  1855,  (Laws  of  1855, 
ch.  23),  authorizing  such  a  loan.  The  Commissioners  of  the 
Canal  Fund  have  advertised  for  proposals  for  another  loan  of 
one  and  a  quarter  million  of  dollars,  under  the  act  of  April 
14,  1855,  (Laws  of  1855,  ch.  528),  and  the  plaintiff  applies  for 
an  injunction  to  prevent  their  receiving  bids  for  the  loan  or 
issuing  stock  for  it,  or  proceeding  further  to  perfect  the  loan. 
The  action  was  not  instituted  until  the  20th  of  this  month,  and 
was  brought  on  to  argument  on  the  23d,  on  the  notice  to  some 
of  the  parties  of  not  more  than  a  day.  The  importance  of  the 
case,  and  its  novelty, — it  being  an  application  to  prevent  the 
officers  of  the  State  from  complying  with  a  law  passed  by  the 
legislature  and  approved  by  the  Governor  of  the  State — 
required  more  time  for  a  deliberate  and  satisfactory  argument 
or  decision. 

The  plaintiff  does  not  institute  his  action  on  behalf  of  himself 
and  all  others  similarly  interested  or  who  may  come  in  and  be 
made  parties.  He  thus  makes  this  his  own  individual  suit 
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alone,  and  leaves  it  open  to  every  other  individual  in  the  State 
to  institute  a  similar  suit  on  his  own  account.  By  setting  forth 
in  the  complaint  the  loan  made  to  himself  he  shows  an  injury 
peculiar  to  himself,  and  in  which  other  tax-paying  citizens  are 
not  concerned,  and  for  which  his  remedy,  if  he  lias  any,  is  in 
an  action  by  and  for  himself  alone  ;  and  by  setting  forth  that 
he  is  a  tax-paying  citizen,  he  shows  an  injury  common  to  all 
other  tax-paying  citizens,  and  for  which  they  should  unite  in 
one  action.  He  thus,  in  the  same  action,  attempts  to  sue,  as 
representative  of  a  class,  viz.,  all  the  tax-payers,  and  also  in  his 
own  individual  character.  These  are  objections  which  should 
be  corrected  if  the  plaintiff  is  to  proceed  in  this  action. 

The  cases  of  Christopher  v.  The  Mayor,  &c.  of  New  York, 
(13  Barb.  567),  Milhau  v.  Sharp,  (15  Ib.  193),  Stuyvesant  v. 
Pearsall,  15  Ib.  24:4),  and  De  Baumw.  The  Mayor,  &c.  of  New 
York,  (16  Ib.  392),  decided  by  the  Supreme  Court  in  this 
District,  were,  with  others,  referred  to  to  show  that  this  action 
could  be  sustained.  The  points  there  decided  were,  that  a 
municipal  corporation,  when  making  laws  relating  merely  to 
the  conduct  of  those  subject  to  their  jurisdiction,  was  not 
subject  to  the  control  of  the  courts;  but  that  when  attempting, 
even  under  the  form  of  legislation,  fraudulently  to  dispose  of 
the  property  which  is  held  for  the  benefit  of  its  constituents, 
or  to  dispose  of  it  in  contravention  of  law,  it  could  be  restrained 
by  the  Courts.  Every  municipal  corporation  is  the  creature  of 
the  State  legislature  or  subject  to  its  control ;  the  courts  of  the 
State,  therefore,  may  restrain  them  within  the  limits  prescribed 
by  the  legislature,  in  the  same  cases  in  which  they  may  restrain 
any  private  incorporated  company.  There  is  no  reason  why 
the  legislature  should  be  inferred  to  have  intended  to  save  them 
from  the  same  control  of  the  courts  that  individuals  are  liable  to 
when  they  are  disposing  of  property  fraudulently  or  against  law. 
But  a  distinction  is  to  be  made  between  the  acts  of  such  bodies 
and  the  acts  of  the  legislature.  Justice  Strong,  in  Milhau  v.  Sharp, 
(15  Barb.  231),  says:  "There  is  undoubtedly  a  wide  difference 
in  this  respect  between  the  acts  of  the  State  legislature  and  of 
municipal  corporations.  State  laws  are  enacted  by  the  people 
through  their  representatives  in  senate  and  assembly.  They 
act  in  their  sovereign  capacity,  and  are  subject  to  no  further 
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restrictions  than  such  as  result  from  their  accession  to  the  Union, 
their  own  constitution,  and  such  principles  as  are  justly  deemed 
fundamental  in  all  civilized  countries. 

In  some  of  these  cases  the  court  claimed  and  exercised  the 
power  to  enjoin  the  corporation  of  New  York  from  even  passing 
a  law  which  would  dispose  of  the  corporate  property  illegally. 
They  certainly  did  not  claim  the  power  to  enjoin  the  legislature 
from  passing  such  a  law,  or  one  that  would  be  a  violation  of 
the  constitution. 

The  courts  of  the  State  are  recognized  in  the  constitution, 
but  the  extent  of  their  powers  is  prescribed  by  the  legislature. 
The  legislature  could  withhold  entirely  the  power  to  grant  an 
injunction  in  any  case,  and  abolish  it,  or  it  can  grant,  with 
implied  or  express  exceptions,  that  remedy.  It  has  granted 
the  remedy  and  prescribed  the  cases  in  which  it  is  to  be  used. 
The  State  cannot  be  sued  in  its  own  courts  for  any  cause  of 
action.  Can  it  be,  then,  that  it  was  intended  so  far  to  violate 
this  principle  that  its  officers,  when  acting  under  a  law  passed 
by  the  legislature,  should  be  enjoined  from  proceeding  under 
such  law,  because  it  may  be  deemed  to  be  unconstitutional,  or 
for  any  other  reason  ?  An  injunction,  when  allowable,  may 
be  granted  by  any  judge  of  the  court  in  which  the  action  is 
brought,  or  by  a  county  judge.  It  could  not  be  the  intention 
of  the  law  that  whenever  any  single  judge  of  the  Supreme 
Court,  or  any  county  judge,  should  deem  a  law  unconstitutional, 
he  should,  by  injunction,  prevent  the  officers  of  the  State  from 
acting  under  it.  And  above  all,  such  intention  could  not  exist 
in  relation  to  laws  for  raising  revenue  to  pay  for  works  already 
authorized  by  law.  If  so,  the  collection  of  taxes  might  be 
delayed,  because  the  law  under  which  the  collector  was 
proceeding  had  not  been  fully  complied  with,  and  loans 
equally  essential  to  the  support  and  the  credit  of  the  State 
might  be  suspended,  and  subjected  to  the  usual  delays  of  the 
law,  thus  stopping  effectually  the  wheels  of  government.  The 
Court  of  Chancery  refused  to  enjoin  the  collection  of  an  illegal 
assessment,  Morris  v.  Smedley,  (5  John's  Ch.  R.  28),  and  when 
the  chancellor  afterwards  granted  an  injunctidn  in  such  a  case, 
(Meserole  v.  Mayor  of  Brooklyn,  8  Paige,  198),  the  Court 
for  the  Correction  of  Errors  reversed  this  decision,  (26  Wend., 
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132).  These  authorities  have  been  followed  with  like  refusals 
to  interfere  in  the  Court  of  Common  Pleas  and  Superior  Court, 
and  in  the  Supreme  Court  in  this  city.  (See  Wilson  v.  Mayor 
of  New  York,  1  Abbott's  Pr.  R.  4).* 

If  the  Code  has  made  the  temporary  injunction  more  exten- 
sive in  some  respects  than  it  was  formerly,  and  allowed  it  in 
any  besides  equity  cases,  it  is  only  the  temporary  injunction 
which  it  has  so  extended.     That  may  be  granted  whenever  it 
appears  that  the  plaintiff  is  entitled  to  the  relief  demanded  in 
his  complaint,  and  such  relief  consists  in  restraining  the  com- 
mission of  some  act,  the  commission  of  which  would  produce 
injury  to  the  plaintiff;  or  in  another  case  which  need  not  be 
noticed.     This  does  not  enlarge  the  right  to  a  final  injunction, 
but  leaves  the  law  on  that  subject  as  it  stood  before  ;  and  if 
the  law  did  not  formerly  give  such  right,  the  plaintiff  is  not 
now  entitled  to  it,  and  cannot  have  either  the  temporary  or 
final  injunction.     It  was  only  in  equitable  actions  that  such 
relief  was  formerly  granted ;  it  was  never  granted  merely  to 
prevent  an  officer  from  carrying  out  a  law  of  the  State  because 
it  was  deemed  unconstitutional  where  some  equity  was  not  the 
foundation  of  the  bill.     The  case  of  Osborn  v.  The  U.  S.  Bank, 
(9  Wheat.  738),  was  quoted  to  show  that  the  U.  S.  Courts  held 
that  an  injunction  might  be  granted  out  of  their  courts  to 
restrain  State  officers  from  collecting  a  State  tax,  which  was 
unlawful  under  the  laws  of  the  United  States.     The  United 
States  courts,  where  they  have  jurisdiction,  are  above  the 
States — the  State  courts  can  claim   no  such  superiority  over 
their  own  State.    The  bank  then  was  a  plaintiff  asking  pro- 
tection from  an  injury  peculiar  to  itself,  and  on  which  it  alone 
was  injured,  and  the  relief  granted  did  not  interfere  with  the 
revenue  of  the  State,  except  so  far  as  it  was  to  be  raised  from 
the  bank.     The  plaintiff  here  has  no  such  exclusive  right  to 
relief;  he  is  not  solely  interested  in  the  fund  proposed  to  be 
enjoined  as  the  U.  S.  Bank  was ;  the  injunction  would  suspend 
some  of  the  most  important  works  of  the  State ;  and  if  his 


*  See  also,  The  Chemical  Bank  a.  The  Mayor,  &c.  of  New  York,  1  Ante,  79, 
decided  in  the  Supreme  Court,  First  District,  and  The  N.  Y.  Life  Insurance  Co.  a. 
The  Board  of  Supervisors  of  the  City  of  New- York,  decided  in  the  Superior  Court. 
Both  these  cases  sustain  Wilson  a.  The  Mayor. 
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counsel  are  right,  the  loan  to  him  is  subject  to  the  same  objec- 
tion as  the  present  loan.  "Would  it  have  been  a  discreet  exer- 
cise of  the  power  to  grant  an  injunction  to  have  issued  one 
against  him,  while  he  held  the  whole  one  and  a  quarter  million 
of  stock  to  prevent  his  disposing  of  it  ?  But  if  the  U.  S.  courts 
would  grant  an  injunction  in  such  a  case,  our  highest  court  has 
laid  down  a  different  rule  for  our  State  courts,  and  must  be 
obeyed  by  them.  The  people  and  the  plaintiff  are  not  without 
remedy. 

If  the  loan  is  unconstitutional  the  stock  to  be  issued  for  it 
will  be  void — the  State  will  not  be  bound  by  it ;  and  no  in- 
crease of  taxation  will  fall  upon  the  plaintiff.  If  the  State  can 
in  any  constitutional  way  ratify  the  loan,  and  shall  do  so,  it 
must  be  in  such  way  as  to  prevent  the  raising  of  a  larger  sum 
by  loan  than  the  constitution  permits,  and  then  neither  the 
State  nor  the  plaintiff  will  suffer  any  severe  injury. 

It  is  not  expedient  to  express  any  decided  opinion  on  the 
question  whether  the  law  is  valid  or  not — but  it  is  proper  to 
say,  that  from  this  caution  those  who  have  bid  for  the  stock 
are  not  to  draw  an  inference  in  favor  of  the  lawfulness  of  the 
loan,  nor  others  against  it ;  those  interested  are  left  to  form 
their  opinions  as  they  may  be  advised. 

The  motion  for  an  injunction  is  denied,  with  costs  of  the 
motion. 


ORMSBY  a.  BABCOCK. 

New  York  Superior  Court,  Special  Term  •  Noverriber,  1855. 
TAXATION  OF  COSTS. — TERM  FEES. 

Where  a  case  was  set  down  for  a  particular  day,  and  is  not  reached  on  that  or  any 
following  day  in  the  term,  the  prevailing  party  is  entitled  to  a  term  fee,  under     ' 
$  307  of  the  Code,  subdivision  8. 

Application  for  instructions  to  the  clerk. 

Kh 

The  plaintiff  had  obtained  judgment  on  a  demurrer  to  the.  f 

complaint,  and  on  the  taxation  of  his  costs,  claimed  to  be  en- 
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titled  to  three  term  fees,  of  $10  each,  which  the  clerk,  unless 
otherwise  directed  by  the  court,  had  refused  to  allow.  The 
plaintiff,  upon  notice,  applied  for  this  direction. 

Mr.  Peck,  for  plaintiff. 

Mr.  Fullerton,  for  defendant. 

DUEE,  J. — The  question  whether  the  plaintiff  is  entitled  to 
the  term  fees  which  the  clerk  has  declined  to  tax,  depends 
upon  the  construction  to  be  given  to  subdivision  8,  of  section 
307  of  the  Code,  which  gives  to  the  prevailing  party  $10  for 
each  term  at  which  the  cause  is  necessarily  "  on  the  calendar, 
and  not  reached,  or  postponed." 

In  this  case  the  cause  was  regularly  (which  I  presume  is  the 
meaning  of  "necessarily")  on  the  calendar  at  each  of  the  terms 
for  which  the  disputed  fees  are  claimed  ;  at  each,  when  duly 
called  in  its  order  by  the  consent  of  the  parties,  it  was  set  down 
for  trial  on  a  subsequent  day  in  the  same  term,  and  owing  to 
the  precedence  thus  given  to  other  cases  was  not  again  reached. 
Was  it  so  " reached"  giving  a  reasonable  interpretation  to  the 
provisions  of  the  Code,  as  to  bar  the  claim  of  the  plaintiff? 

I  have  consulted  my  brethren,  and  we  are  all  of  opinion  it 
was  not.  It  is  quite  just  that  no  term  fee  should  be  allowed 
when  the  parties  refuse  or  neglect  to  try  the  cause  at  a  term 
for  which  it  is  regularly  noticed,  but  we  do  not  think  that  there 
is  any  such  refusal  or  neglect,  if  before  or  at  the  time  the 
cause  is  reached  in  its  order  on  the  calendar,  it  is  set  down  by 
the  court  at  the  request  of  the  parties  for  trial  on  a  subsequent 
day.  We  are  bound  to  presume  that  the  parties  mean  to  be, 
and  were,  prepared  to  try  the  cause  on  the  appointed  day,  and 
no  laches  is  therefore  imputable  should  it  not  have  been 
reached  on  that  or  any  subsequent  day  of  the  term.  A  term 
fee  is  given  to  compensate  the  labor  and  expense  of  a  prepara- 
tion for  trial,  and  it  ought  never  to  be  denied  to  the  successful 

o 

party  when  there  is  no  reason  to  doubt  that  the  preparation 
was  made,  and  without  his  fault  a  trial  prevented.  When  a 
cause  is  set  down  for  a  particular  day,  it  has  no  place  on  the 
calendar  until  that  day  arrives,  and  until  then  cannot  be  said 
to  have  been  reached.  The  effect  of  transferring  the  cause 
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from  its  first  place  on  the  calendar  to  a  particular  day,  is  pre- 
cisely the  same  as  if,  by  a  special  order,  it  had  been  originally 
noticed  for  that  day. 

The  clerk  will  therefore  be  directed  to  allow  the  term  fees 
which  he  declined  to  tax. 


LIVINGSTON  a.  THE  VIELLE  MONTAGNE  ZINC 
MINING  COMPANY. 

New   York  Superior  Court;  At  Chambers,  November,  1855. 
TAXATION  OF  COSTS. — TERM  FEES. 

There  can  be  no  right  to  term  fees,  until  the  cause  is  actually  at  issue. 

Appeal  to  the  justice  at  chambers  from  the  adjustment  of  the 
costs  by  the  clerk. 

A  copy  of  the  complaint  in  this  action  was  served  on  the 
defendants'  attorneys,  February  7, 1855.  The  plaintiffs'  attor- 
neys extended  the  time  for  the  defendants  to  answer  from  time 
to  time  to  the  30th  day  of  May,  (upon  which  day  the  answer 
was  served),  upon  stipulations  fixing  the  date  of  the  issue,  and 
allowing  the  cause  to  be  put  on  the  calendar.  .The  cause  was 
on  the  calendar  for  April,  May,  and  June.  The  defendants 
prevailed.  The  clerk  allowed  the  defendants  the  term  fees  for 
April  and  May.  From  this  the  plaintiffs  appealed. 

• 

N~.  P.  Rogers,  for  plaintiffs. 

Win.  Henry  Forman,  for  defendants. 

DUER,  J.,  (orally}. — The  defendants  cannot  be  allowed  the 
term  fees  for  April  and  May,  since  had  the  cause  been  reached 
at  either  of  those  terms  it  could  not  have  been  tried.  The 
stipulation  fixing  the  date  of  issue  only  availed  to  give  the 
cause  a  preference  on  the  calendar,  if  when  reached  it  was  in 
a  state  to  be  tried,  but  did  not  give  either  party  any  right  to 
fees  for  a  term  at  which  no  trial  could  be  had.  Even  if  the 
plaintiffs  had  prevailed,  they  would  not  have  been  entitled  to 
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term  fees  for  April  and  May.  A  party  has  no  right  to  term 
fees  until  a  cause  is  actually  at  issue,  whether  the  date  of  the 
issue  be  fixed  by  stipulation,  and  the  cause  be  placed  on  the 
calendar,  or  not. 


THE  PEOPLE  a.  CHRISTIE. 

Supreme  Court,  First  District;  General  Term,  December,  1855. 
JURORS. — WITNESSES. — QUESTIONS  AS  TO  PREJUDICE. 

A  juror  challenged  for  principal  cause  on  a  criminal  trial,  on  the  ground  of  having 
formed  or  expressed  an  opinion  of  the  guilt  of  the  prisoner,  may  be  examined  by 
the  challenging  party,  to  prove  the  challenge. 

What  questions  are  admissible  on  the  examination  of  a  juror  challenged. 

A  witness  may  be  cross-examined  as  to  whether  he  belongs  to  a  secret  society, — 
e.  g.,  the  order  of  United  Americans — with  a  view  to  show  that  the  principles 
and  objects  of  such  society  are  such,  that  his  testimony  is  liable  to  suspicion  of 
unfairness. 

Motion  for  a  new  trial. 

This  was  an  indictment  against  Edward  Christie  and  others. 
The  facts  involved  appear  in  the  opinion. 

MORRIS,  J. — The  defendants  were  jointly  indicted  for  riot, 
committed  in  the  ninth  ward  of  the  City  of  New  York,  on  the 
4th  day  of  July,  1853  ;  the  defendants  pleaded  not  guilty ;  and 
on  the  14th  day  of  December,  1853,  the  issue  of  traverse  so 
joined  came  on  to  be  tried  before  the  Hon.  Francis  K.  Tillou, 
Recorder,  &c. — the  defendants  being  tried  jointly. 

On  the  first  juror,  Samuel  Carson,  being  called,  he  was 
challenged  for  principal  cause  by  the  defendants,  on  the 
ground  of  his  having  formed  or  expressed  an  opinion  of  the 
guilt  of  the  prisoners,  or  some  of  them.  This  challenge  was 
denied  by  the  people,  and  issue  was  thereupon  joined.  The 
defendants'  counsel,  John  McKeon,  offered  the  juror  himself 
as  a  witness  to  prove  the  challenge.  This  was  objected  to 
by  the  people  and  the  objection  sustained  by  the  court,  to 
which  decision  the  defendants'  counsel  excepted. 
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It  was  admitted,  for  the  purpose  of  argument  of  the  chal- 
lenge of  jurors,  that  on  the  4th  day  of  July  last  past,  there 
was  a  procession  of  a  society  called  the  Ancient  Order  of  Hi- 
bernians— a  society  composed  of  Irishmen  and  Roman  Catho- 
lics— that  the  defendants  were  members  of  that  society.  And 
it  was  admitted,  for  the  purpose  of  the  argument  as  to  the* 
challenge  of  jurors,  that  a  portion  of  the  defendants  are  Catho- 
lics and  a  portion  foreigners ;  that  the  alleged  riot  took  placo 
in  the  neighborhood  of  Abingdon  square,  in  the  ninth  ward 
of  the  City  of  New  York,  through  which  the  procession  passed, 
and  that  during  the  riot,  expressions  of  a  hostile  and  insulting 
character  were  used  by  some  of  the  parties  engaged,  as  for  in- 
stance, "  Kill  the  d— d  Irish,"  "  Kill  the  d— d  Popish  sons  of 
b — s,"  "  Kill  the  d — d  Yankees."  It  was  also  contended  by 
the  defendants'  counsel,  for  the  purpose  of  the  challenge  to 
jurors,  that  a  strong  prejudice  existed  among  the  police  and 
inhabitants  of  that  section  of  the  city  against  Irish  and  Roman 
Catholics. 

Several  jurors  were  called  and  rejected ;  some  were  peremp- 
torily challenged ;  one  of  the  jurors  being  called  and  challenged 
to  the  favor,  on  the  ground  that  he  had  a  bias,  prejudice,  or 
impression  against  the  prisoners  or  some  of  them,  triers  were 
appointed  by  Court.  One  juror  so  challenged  for  favor,  was 
rejected  by  the  triers.  James  Black  was  then  called  as  a 
juror,  who  was  challenged  to  the  favor  by  the  defendants' 
counsel,  on  the  ground  that  the  juror  called  had  a  bias,  preju- 
dice, or  impression  against  the  defendants  or  some  one  of 
them. 

This  challenge  was  denied  by  the  people,  and  issue  was 
thereupon  joined.  The  same  triers  as  in  the  former  cases, 
were,  by  consent,  in  this  case  appointed.  The  defendants 
called  as  a  witness  to  prove  the  challenge,  the  juror  so  called, 
who,  after  answering  several  questions  in  relation  to  the  ground 
of  challenge,  was  asked  the  following  question : 

Q.  Have  you  any  bias  or  prejudice  against  Roman  Catho- 
lics? 

To  this  question  the  District  Attorney  objected,  and  con- 
tended that  the  juror  was  not  bound  to  answer,  if  he  thought  it 

would  disgrace  him.     The  Court  sustained  the  objection  of  the 
VOL.  II.— 17 
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District  Attorney,  to  which  decision  the  counsel  for  the  de- 
fendants excepted.  The  Court  thereupon  informed  the  wit- 
ness that  he  was  not  bound  to  answer  the  question,  if,  in  his 
opinion,  the  answer  would  tend  to  disgrace  him ;  to  which  in- 
struction and  decision  the  defendant's  counsel  excepted.  On 
the  question  being  put,  the  juror  declined  to  answer. 

The  defendants  then  moved  the  Court  to  compel  the  juror, 
as  being  witness,  to  answer  the  question,  which  the  Court  re- 
fused to  do. 

To  which  decision  and  refusal  the  defendants'  counsel  ex- 
cepted. 

Timothy  H.  West  was  called  as  a  witness  on  the  part  of  the 
prosecution,  and  testified  as  follows :  That  he  lived  at  IsTo.  23T 
Eighth  avenue ;  was  a  house-carpenter ;  saw  the  procession; 
there  was  a  space  of  twelve  feet  or  more  through  which  the 
stage-driver  passed;  heard  the  expression — "Kill  thed — dson 
of  a  b — ch ;"  after  witness  left  his  son  in  Troy  streety  witness 
returned  to  the  stage ;  he  then  met  a  policeman,  and  told 
him  the  '  Order  of  Hibernians  had  attacked  the  stage-driver 
and  were  about  to  murder  him  on  the  spot ;'  McPherson  went 
in  and  told  them  to  disperse ;  two  men  made  a  pass  at  him ; 
witness  stepped  back  to  Eighth  avenue ;  he  did  not  see  the 
Marshal  at  the  time  of  the  affair  with  the  stage. 

On  being  cross-examined  the  witness  was  asked: 

Q.  Do  you  belong  to  the  Order  of  United  Americans? 

This  question  was  objected  to  by  the  people.  The  objection 
was  sustained  by  the  Court,  and  to  this  decision  the  counsel 
for  the  defendants  excepted.  The  following  question  was  then 
put : 

Q.  Do  you  belong  to  any  Order  ? 

This  question  was  objected  to  by  the  people.  The  objection 
was  sustained,  and  to  which  decision  the  defendants  excepted. 

At  the  foundation  of  American  jurisprudence  is  the  right 
to  be  tried  by  an  impartial,  unprejudiced  jury;  it  is  a  right 
paramount  to  all  others,  and  is  not  to  be  sacrificed  to  the  fear 
or  apprehension  of  wounding  the  feelings  of  others. 

In  this  case,  a  new  trial  should  be  ordered  for  the  following 
errors : 

First.  The  juror,  Carson,  should  have  been  received  as  a 


NEW-YORK.  259 


Teaz  a.  Chrystie. 


witness  to  prove  that  he  had  formed  or  expressed  an  opinion 
of  the  guilt  of  the  prisoners,  or  of  some  of  them. 

The  juror  who  had  formed  an  opinion  and  has  not  expressed 
it,  is  the  only  source  from  which  the  fact  of  the  "  formed  opi- 
nion" can  be  obtained.  There  is  neither  dishonor  nor  disgrace 
attached  to  the  fact  that  a  man  had  formed  an  opinion  upon 
any  subject  which  agitated  public  consideration,  and  there  is 
no  reason  why  the  juror  should  not  be  used  as  a  witness,  to 
prove  the  cause  of  challenge. 

The  prosecution  at  the  trial  did  not  object  that  the  challenge 
assigned  against  this  juror  should  not  have  been  for  principal 
cause,  but  to  the  favor,  and  therefore  cannot  take  such  posi- 
tion here. 

Second.  Under  the  admissions  of  facts  made  by  counsel  as 
the  foundation  of  challenge,  the  Court  erred  in  refusing  to 
compel  the  juror,  Black,  to  answer  the  question,  whether  he 
had  "  any  prejudice  or  bias  against  Roman  Catholics." 

The  question  should  have  been  permitted. 

Third.  The  question  to  the  witness,  West,  whether  he  be- 
longed "  to  the  Order  of  United  Americans,"  should  have  been 
permitted  by  the  Court ;  for  had  it,  by  the  witness,  been  shown 
that  he  did,  and  that  such  order  was  established  with  prejudice 
against,  and  to  oppose  Irish  and  Roman  Catholics,  such  fact 
was  proper  for  the  jury  to  receive,  to  enable  them  to  determine 
how  much,  if  any,  the  witness's  evidence  was  warped  by  the 
principles  of  his  order. 


TEAZ   a.  CHRYSTIE. 

* 

New  York  Common  Pleas,  General  Term  ;  •  October,  1855. 
RE-HEARING  OF  APPEAL. — JUDGMENT  OF  MARINE  COURT. 

A   rehearing  of  an  appeal  will  not  be  granted,  where  no  advantage  could  result 

from  it. 
The  proper  form  of  judgment  in  the  Marine  Court,  in  Mechanics'  Lien  cases. 

Motion  for  re-hearing  of  an  appeal. 

The  proceedings  on  the  appeal  in  this  case,  are  reported, 
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Ante.  109.     The  plaintiff  now  moved  for  a  re-hearing  of  the 
appeal. 

Wm.  R.  Stafford,  for  plaintiffs. 
Wm.  McDermott,  for  defendant  Chrystie. 
A.  7?.  Lawrence,  Jr.,  for  defendants,  the  Mayor,  &c. 

WOODRUFF,  J. — It  would  seem  from  the  language  of  the 
opinion  given  in  the  hearing  of  the  appeal  herein,  that  it  was 
written  under  the  belief  that  the  judgment  rendered  in  the 
court  below,  was  a  judgment  that  the  complaint  be  dis- 
missed. 

It  is  upon  this  supposed  misconception  of  the  nature  of  the 
judgment  that  we  are  now  asked  to  re-hear  the  appeal. 

It  is  quite  obvious,  that  if  under  the  principles  which 
governed  the  decision,  the  judgment  for  the  defendant  was 
correct,  then  no  reason  exists  for  a  reversal,  and  no  advantage 
could  result  from  a  re-hearing. 

First.  So  far  as  the  judgment  in  proceedings  to  foreclose 
mechanics'  liens  is  to  be  rendered  like  similar  judgments  in 
equity,  a  decree  for  the  defendant  is  in  substance  and  effect 
as  it  was  under  our  old  system  in  form,  a  decree  that  the  bill 
be  dismissed  with  costs. 

Second.  When  a  cause  is  finally  submitted  to  the  court  below 
on  proofs,  submitted  on  both  sides,  the  proper  judgment  is  a 
final  judgment  for  the  plaintiff  or  for  the  defendant. 

It  was  formerly  denied  that  a  justice  had  any  power  to 
order  a  non-suit  after  the  cause  had  been  finally  submitted 
upon  the  proofs.  (Elwell  v.  McGuen,  10  Wend.  519,  and  cases 
cited). 

I  think,  therefore,  there  was  no  error  in  the  court  below, 
in  ordering  judgment  for  the  defendants  upon  the  whole 
case. 

The  affidavit  submitted  as  the  ground  of  the  present  mo- 
tion, shows  that  the  trial  was  conducted  on  the  part  of  the 
plaintiff,  under  a  misapprehension  of  what  we  deem  the  rule 
of  law  regarding  the  plaintiff's  right  to  recover,  without  show 
ins  that  he  was  in  some  manner  reinvested  with  the  title  to 

Q 

the  claim,    and    the   affidavit    warrants   the    belief   that   on 
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another  trial  the  plaintiff  might  produce  proofs  which  would 
entitle  him  to  recover. 

If  we  had  a  discretionary  control  over  judgments  in  the 
Marine  Court,  with^a  power  to  order  a  new  trial  whenever 
we  believed  the  ends  of  justice  would  be  promoted  by  it, 
we  might  with  propriety  hear  the  parties  on  that  question. 

But  the  legislature  have  not  conferred  upon  us  any  such 
discretion;  unless  the  judgment  was  obtained  by  default  we 
can  only  reverse  for  error,  and  though  we  may  regret  that 
the  plaintiff  did  not  produce  further  proof  on  the  trial  there, 
we  do  not  perceive  how  it  is  in  our  power  to  relieve  him. 

I  think  we  are  compelled  to  deny  the  motion,  but  as  the 
language  of  the  opinion  pronounced  by»the  court  has  led  the 
plaintiff  to  submit  his  motion,  the  motion  should  be  denied 
without  costs  to  either  party. 


WATT  a.  ROGERS. 

New   York  Common  Pleas}'  /Special  Term,  October,  1855. 
INJUNCTION. — STAY  OF  PROCEEDINGS. — EQUITABLE  RELIEF. 

Where  the  equitable  title  is  in  one,  and  the  legal  title  and  possession  was  in  another 
who  conveyed,  and  his  grantee  brings  an  action  of  trespass  against  the  equitable 
owner,  the  latter  cannot  set  up  his  equitable  title  as  a  defence  in  such  action,  but 
must  resort  to  an  action  against  the  grantor. 

An  injunction  may  be  granted  to  restrain  proceedings  on  judgment ;  and  in  many 
cases  this  course  is  preferable  to  granting  an  order  in  the  suit  sought  to  be 
stayed. 

It  is  in  the  discretion  of  the  court  to  decree  a  specific  performance. 

Such  a  decree  will  only  be  made  where  it  is  strictly  equitable  to  make  it.  The 
court  will  give  no  aid  to  a  party  who  is  himself  in  default  of  performance  of  the 
contract  on  his  own  part,  unless  he  satisfactorily  excuses  his  default. 

Motion  to  dissolve  an  injunction. 

This  action  was  brought  by  Archibald  Watt  against  Platt 
Rogers,  William  Ogilvie,  and  Daniel  II.  Curtis.  The  com- 
plaint set  forth  that  previous  to  and  in  the  year  1839,  he  was 
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the  owner  of  thirty-one  lots  of  ground  in  the  city  of 
York  ;  that  in  1839  he  entered  into  an  agreement  with  the 
defendant  Platt  Rogers,  for  the  sale  of  these  lots  to  him  ;  that 
in  1840  Rogers  having  become  dissatisfied  with  the  title,  and 
desirous  to  rescind  the  purchase,  the  plaintiff  agreed  to  pur- 
chase the  lots  in  question  from  him  for  $4787.95,  of  which 
.  $1708.62  was  paid  by  the  plaintiff  to  Rogers  at  the  time,  and 
the  balance,  $3019.33,  was  agreed  to  be  paid  in  1845,  the 
plaintiff  giving  his  bond  for  such  payment  ;  that  the  plaintiff 
remained  in  possession  of  the  lots ;  that  in  1850  Rogers,  in 
fraud  of  the  plaintiff's  rights  under  the  agreement,  sold  and 
conveyed  the  lots  in  question  to  the  defendant,  William 
Ogilvie,  for  $2000  ;  "that  this  was  a  very  inadequate  consider- 
ation ;  that  Ogilvie  immediately  afterwards  sold  and  conveyed 
seven  of  the  lots  to  the  defendant,  Daniel  II.  Curtis  ;  that  no 
notice  of  these  sales  and  conveyances  was  given  to  the 
plaintiff,  and  no  demand  of  possession  was  made  upon  him  ; 
that  he  being  in  possession  sold  some  portion  of  the  soil  of 
said  lots,  to  persons  who  carried  away  the  same ;  that  in 
April,  1853,  the  defendants  Ogilvie  and  Curtis  each  com- 
menced a  suit  against  the  plaintiff  in  the  Common  Pleas  for 
trespass  in  taking  away  said  soil ;  that  judgments  were 
rendered  against  the  plaintiff  in  both  suits,  on  the  ground  that 
the  title  acquired  by  the  plaintiff  under  his  agreement  with 
Rogers  could  only  be  enforced  in  equity,  and  could  not  be  set 
up  as  a  bar  in  the  action ;  that  plaintiff  appealed  from  these 
judgments  to  the  General  Term ;  and,  that  the  plaintiff  had 
always  been  and  still  was  willing  to  perform  his  part  of  the 
contract  between  himself  and  Rogers.  The  prayer  of  the 
complaint  was,  that  Rogers  might  be  compelled  to  make  specific 
performance  of  his  agreement  to  sell  and  convey  the  lots  to 
the  plaintiff,  on  being  paid  by  the  plaintiff  what  was  due 
under  the  agreement,— that  the  sale  made  by  Rogers  to 
Ogilvie  might  be  set  aside, — and  that  the  defendants  Ogilvie 
and  Curtis  might  be  enjoined  from  further  proceedings  to  en- 
force the  judgments  recovered  by  them  against  the  plaintiff. 

A  temporary  injunction  was  granted,  which  the  defendants 
now  moved  to  dissolve. 

One  objection  taken  was,  that  instead  of  the  words  "  infer- 


NEW-YORK.  263 


Watt   a.  Rogers. 


mation  and  belief,"  required  by  the  Code  in  the  verification 
of  pleadings,  the  verification  in  this  case  contained  the  words 
"  information  or  belief." 

D.  T.  Walden,  for  the  motion. — I.  A  fully  verified  com- 
plaint may  be  used  instead  of  the  affidavit  required  by  section 
220  of  the  Code.  (1  Whitt.  Pr.  261,  and  cases  cited).  But  this 
complaint  is  not  verified  as  required  by  the  Code.  It  is  on 
"  information  or  belief,"  it  should  be  in  the  conjunctive.  (Code 
§  157 ;  Davis  v.  Potter,  4  How.  Pr.  R.  155).  It  was  not  suf- 
ficient to  be  used  as  an  affidavit 

II.  A  temporary  injunction  can  only  be   granted  where  the 
relief  demanded  is  in  whole  or  in  part  a  perpetual  injunction. 
(Code,  §  219;    Corning  v.  The  Troy   Iron   Nail   Factory,  6 
How  Pr.  R.,   89 ;  Hovey  v.   McCrea,  4:  Ib.  31 ;    Voorhies* 
Code,  230,  note). 

III.  An  injunction  will  not  be  granted  in  one  suit  to  stay 
proceedings  in  another ;  the  proper  course  is  to  make  applica- 
tion in  the  suit  sought  to  be  stayed,  for  a  stay  of  proceedings. 
(Diedericks  v.  Hoysradt,  4:  How.  Pr.  R.,  350  ;    Hunt  v.  The 
Farmer's   Loan   and   Trust   Company,  8  Ib.,  416  ;    Grant  v. 
Quick,   5  Sandf.,   612 ;    Voorhies*    Code,  229 ;    1  Whitt.  Pr., 
255). 

IY.  Injunction  will  not  be  granted  to  stay  proceedings  at 
law,  where  the  matters  set  up  constitute  a  defence  which 
might  have  been  set  up  in  the  action  at  law.  (Story's  Eq. 
Jur.,  §§  894,  895,  896; -2  White  &  T.  £q.  Gas.  (Am.  Law. 
Lib.},  88-98  ;  Bay  v.  Canning,  19  Verm.  R.,  496 ;  McVickar 
v.  "Walcott,  4  Johns.  510  ;  Duncan  v.  Lyon,  3  Johns.  Ch., 
351  ;  Barker  v.  Elkins,  1  Ib.,  465  ;  Lansing  v.  Eddy,  2b.,  49  ; 
Smith  v.  Lowry,  Ib.,  320;  Dodge  v.  Strong,  2  Ib.,  228; 
Murray  v.  Graham,  6  Paige,  622  ;  Perrin  v.  Stryker,  7  Ib., 
598 ;  Harrison  v.  Davenport,  2  Barb.  Ch.  R.,  77  ;  Yilas  v. 
Jones,  1  Comst.,  274  ;  Foster  v.  The  State  Bank,  17  Ala.  R., 
672).  The  present  plaintiff  could  have  availed  himself,  in  the 
actions  at  law,  of  any  defence,  whether  legal  or  equitable. 
(Code,  §  150).  The  grounds  for  the  relief  claimed  against  the 
defendants  Ogilvie  and  Curtis'  judgments  are, — that  plaintiff 
had  an  equitable  title  and  rightful  possession,  and  that  defen- 
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dants  had  not  title  at  the  time  of  bringing  suit.  These  facts, 
if  true,  coulcl  have  been  set  up  in  defence  to  the  actions. 

Y.  It  is  apparent  from  the  complaint  that  plaintiff  is  not 
entitled  to  the  relief  sought.  1.  There  is  no  allegation  of 
performance  or  tender  of  performance,  on  the  part  of  the 
plaintiff,  of  his  agreement  with  the  defendant  Rogers.  2. 
More  than  ten  years  have  elapsed  since  the  claim  accrued, 
and  it  is  barred  by  the  Statute  of  Limitations  then  in  force, 
(2  Rev.  Stats.  2  ed.,  229,  §  52),  under  which  actions  of  equit- 
able cognizance  were  barred  at  the  lapse  of  ten  years. 

A.  E.  Coren,  opposed. — I.  The  objection  to  the  verification 
of  the  complaint  may  be  cured  by  substituting  "  and "  for 
"  or." 

II.  The  complaint  does  not  pray  for  a  perpetual  injunction, 
because,  if  the  plaintiff  succeeds  in  this  action,  and  Rogers  is 
decreed  to  perform  his  agreement  with  the  plaintiff,  and  the 
conveyance  from  Rogers  to  Ogilvie  is  set  aside,  a  perpetual  in- 
junction will  not  be  needed.  The  court,  under  the  prayer  for 
further  relief,  will  vacate  the  judgments. 

III.  Rogers  was  not  a  party  to  the  suits  brought  by  Ogilvie  and 
Curtis,  against  the  plaintiff,  and  the  plaintiff  could  not  have  the 
relief  against  him  in  those  actions  which  he  seeks  in  this.  He  did 

o 

not  omit  to  set  up  in  those  actions  what  he  conceived  to  be  a 
good  defence  to  them,  under  section  150  of  the  Code  ;  viz  :  That 
neither  Ogilvie  nor  Curtis  had  title  to  the  lots,  or  possession 
of  them.  But  the  Court  ruled  out  the  defence  on  the  ground 
that  the  plaintiff, — then  defendant, — could  not  set  up  his  equi- 
table rights  against  Rogers,  in  an  action  brought  against  him 
by  a  grantee  of  Rogers  for  a  trespass.  The  question  between 
Rogers  and  the  present  plaintiff,  could  not  be  tried  in  these 
actions. 

IV.  The  plaintiff's  right  of  action  only  accrued  on  the  breach 
by  Rogers  of  his  agreement  with  the  plaintiff,  by  the  sale  of 
the  lots  to  Ogilvie,  in  1850. 

V.  The  injunction  should   be  allowed  to  stand   until  the 
coming  in  of  the  defendant's  answer,  when  the  Court  will  have 
the  statement  of  each  party  before  it.     The  equities  of  the 
complaint  are  not  denied  as  yet. 
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DALY,  J. — The  defect  in  the  verification  is  one  that  might 
be  cured  by  allowing  the  plaintiff  to  verify  anew,  if  he  were 
otherwise  entitled  to  an  injunction. 

The  ground  of  action  relied  upon  in  the  present  suit,  could 
not  have  been  set  up  in  the  actions  brought  against  the  plain- 
tiff by  Ogilvie  and  Curtis.  The  parties  there  were  different. 
There  the  land  was  shown  to  have  been  unoccupied,  and  the 
legal  title  being  in  the  plaintiffs,  and  the  title  drawing  to  it 
the  possession,  Watt,  the  plaintiff  in  this,  and  the  defendant 
in  those  actions,  was  held  to  be  a  trespasser  by  entering  upon 
it.  This  action  is  brought  to  compel  a  specific  performance 
of  the  agreement  made  by  Rogers  to  convey  the  land  to  Watt, 
and  we  held  in  those  suits  that  the  rights  acquired  by  Watt 
under  that  agreement  constituted  no  defence  against  the  legal 
title  which  rested  in  the  plaintiffs,  under  the  conveyances 
made  to  them  by  Rogers. 

Nor  is  there  any  objection  to  restraining  the  plaintiffs  by 
an  injunction  in  this  action  from  proceeding  to  enforce  the 
payment  of  their  judgment,  if  the  plaintiff  has  disclosed  a 
case  which  entitles  him  to  relief.  He  is  not  compelled  to 
move  in  those  actions  for  a  stay  of  proceedings.  The  ques- 
tions involved  in  them  have  been  settled,  and  the  legal  rights 
of  the  parties  as  litigating  them,  determined  by  judgment. 
All  that  is  necessary  in  respect  to  them  to  protect  the  rights 
of  the  plaintiff  here,  is  to  order  all  proceedings  under  them  to 
be  stayed,  until  this  suit  is  determined,  which  order  may  as 
well  be  granted  in  the  form  of  an  injunction  here,  as  in  the 
shape  of  an  order  to  stay  proceedings,  to  be  made  upon  a 
motion  in  those  actions.  The  motion  for  the  injunction  here 
is  upon  notice  to  the  other  party.  He  has  appeared,  and  can 
set  up  every  thing  in  resisting  the  motion  for  the  injunction 
that  he  could  set  up  in  opposition  to  a  motion  for  a  stay  of 
proceedings.  It  is  not  only  more  convenient  to  consider  the 
question  upon  the  plaintiff's  complaint  in  this  action,  which 
discloses  all  the  facts,  instead  of  compelling  him  unnecessarily 
to  make  a  long  affidavit  for  the  purpose  of  such  a  motion,  but 
as  he  is  compelled  by  the  statute  (2  It.  S.  3  Ed.  251),  if  an  in- 
junction like  this  is  granted,  to  give  a  bond  to  secure  the 
amount  of  the  judgment,  or  to  deposit  the  amount  in  court, 
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which  he  need  not  be  obliged  to  do  in  getting  a  stay  of  pro- 
ceedings upon  the  judgment  unless  the  court  should  require  it, 
the  form  of  proceeding  affords  a  great  protection  to  the  plain- 
tiff in  the  judgment,  and  I  think  it  very  probable,  that  for 
that  reason  alone,  the  court,  if  asked  to  stay  proceedings  upon 
the  judgment,  would  refuse  it  upon  the  ground  that  the  party 
should  apply  for  an  injunction,  and  give  the  security  required 
by  the  statute. 

But  the  plaintiff  has  not  shown  by  his  complaint  that  he  is 
entitled  to  the  equitable  relief  asked.  The  contract,  a  specific 
performance  of  which  is  sought  to  be  enforced,  was  entered 
into  in  1842.  A  part  of  the  consideration  was  acknowledged 
to  have  been  received,  and  the  plaintiff  agreed  to  pay  the  resi- 
due, $3019  33,  upon  the  7th  of  March,  1845,  upon  the 
receipt  of  which  the  defendant  Rogers  agreed  to  convey  the 
land.  It  does  not  appear  by  the  complaint,  that  the  defendant 
was  ever  called  upon  to  perform,  or  that  the  plaintiff  ever  of- 
fered to  pay,  or  tendered  to  him  the  $3019  33,  but  he  rests 
his  equity  entirely  upon  the  fact,  that  Rogers  five  years  after 
the  time  that  the  plaintiff  was  bound  to-  perform,  that  is  on 
March  1st,  1850,  sold  and  conveyed  the  property  to  the  defen- 
dant Ogilvie,  for  what  the  plaintiff  regards  as  an  inadequate 
consideration.  It  seems  that  he  suffered  five  years  to  elapse 
without  doing  any  thing  in  performance  of  the  contract,  and 
he  now  comes  into  court  with  the  averment  that  he  is  ready 
and  willing  to  perform,  and  asks  that  the  conveyance  to 
Ogilvie  may  be  declared  void,  and  set  aside,  and  that  Rogers 
may  be  required  to  convey  the  land  to  him,  the  plaintiff,  upon 
receiving  the  $3019  33  with  interest,  and  all  sums  that 
Rogers  may  have  paid  for  taxes  or  assessments  ;  or  that  the 
land,  which  is  averred  to  be  now  worth  $10,000,  may  be  sold 
by  order  of  the  court,  and  after  deducting  from  the  proceeds 
of  the  sale  the  amount  to  which  Rogers  is  entitled,  that  the 
residue  may  be  paid  to  him,  the  plaintiff. 

For  the  non-performance  of  a  contract,  parties  have  a 
remedy  by  an  action  for  damages,  and  cannot  claim  in  equity 
a  specific  performance  as  a  matter  of  absolute  right,  but 
whether  it  will  be  decreed  or  not,  is  matter  resting  in  the 
sound  discretion  of  the  court  in  view  of  all  the  circumstances. 
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Such  a  decree  will  not  be  made  except  in  cases  where  it  would 
be  strictly  equitable  to  make  it,  and  the  court  will  give  no 
aid  to  a  party  who,  being  under  obligations  like  the  plaintiff 
here,  to  perform  within  a  given  time,  suffers  a  long  period  of 
time  to  elapse  doing  nothing  on  his  part,  unless  he  furnishes 
to  the  court  a  reasonable  and  satisfactory  excuse  for  his  delay. 
"  Due  diligence"  says  Lord  Manners  in  Moore  v.  Blake, 
(1  Ball  &  £.,  69),  "  is  necessary  to  call  this  court  into  activity, 
and  where  it  does  not  exist,  a  court  of  equity  will  not  lend 
its  assistance.  It  always  discountenances  laches  and  neglect." 
To  the  same  effect  is  the  observation  of  Lord  Alvanley  in  Mil- 
ward  v.  the  Earl  of  Thanet,  (5  Ves.  720,  note  £.),  "  that  a 
party  cannot  call  upon  a  court  of  equity  for  a  specific  perform- 
ance unless  he  has  shown  himself  ready,  desirous,  prompt 
and  eager."  The  case  of  the  plaintiff  does  not  differ,  except  in 
the  payment  of  a  part  of  the  consideration,  from  Ballard  v. 
Walker  (3  Johns,  Cas.  60).,  There  the  defendant  agreed  to 
convey  to  the  plaintiff  a  lot  of  land  upon  a  delivery  by  the 
plaintiff  of  a  bond  and  mortgage,  properly  executed,  for  the 
payment  of  the  consideration  in  two  equal  instalments,  payable 
in  five  and  six  years  from  the  date  of  the  agreement.  In  about 
a  year  after,  the  defendant  conveyed  the  property  to  another 
person,  and  four  years  from  the  date  of  the  agreement,  the 
plaintiff  sent  to  the  defendant  to  say  that  though  not  ready 
then  to  perform,  he  would  furnish  good  security  to  pay  the  mo- 
ney by  the  time  it  was  payable.  The  defendant,  however,  re- 
fused to  perform,  on  the  ground  that  he  had  sold  the  land.  A 
year  after,  the  formal  tender  of  the  bond  and  mortgage  was 
made,  but  the  defendant  refused  to  perform  the  agreement. 
In  this  state  of  facts,  the  plaintiff  brought  his  action,  but  the 
court  gave  judgment  for  the  defendant.  This  seems  to  have 
been  an  action  at  law,  but  the  principle  upon  which  the  law 
was  determined  was  fully  recognized  and  enforced  in  equity  in 
Hatch  v.  Cobb  (4  Johns.  Ch.,  559).  See  also  Watson  v. 
Keid  (1  JKuss,  &  M.,  236  .  Halford  v.  Boore,'  (5  Ves.  719, 
Story  E<I.  JUT.,  §  776.) 

The  court  will  not  refuse  its  aid  because  the  plaintiff  has 
failed  to  comply  with  the  contract  on  his  part  strictly  and 
literally,  and  there  are  many  cases  in  which  it  has  given  relief 


268  ABBOTTS'  PRACTICE  REPORTS. 

Watt  a.  Rogers. 

and  compelled  a  specific  performance,  where  the  plaintiff 
conld  have  maintained  no  action  at  law  by  reason  of  his  fail- 
ure to  comply  strictly  with  the  terms  of  the  contract.  "  Courts  of 
Equity,"  says,  Story,  J.  (Eq.  Juris.  §  776),  "  have  regard  to  time 
as  far  as  its  respects  the  good  faith  and  diligence  of  the  parties. 
But  if  circumstances  of  a  reasonable  nature  have  disabled  the 
party  from  a  strict  compliance,  or  if  he  comes  recenti  facto  to 
ask  for  a  specific  performance,  the  suit  is  treated  with  indul- 
gence and  generally  with  favor."  "  But  then"  he  remarks,  "  it 
should  be  clear,  using  the  language  of  Lord  Alvanley,  that  he 
has  shown  himself  ready,  desirous,  prompt  and  eager  to  per- 
form the  contract."  The  only  excuse  to  be  gleaned  from  the 
complaint  in  this  case  for  the  plaintiff's  neglect  and  delay,  is 
the  fact  that  a  suit  was  pending  and  is  still  pending  between 
him  and  his  brother,  James  Watt,  in  respect  to  the  release  of  a 
lien  of  a  mortgage,  originally  given  by  him  to  his  brother, 
upon  the  land.  The  plaintiff's  brother  filed  a  bill  to  have  the 
mortgage  foreclosed  and  the  release  declared  invalid  about  a 
year  after  the  plaintiff  sold  and  conveyed  this  land  to  the  de- 
fendant Platt  Rogers,  with  a  covenant  of  warrantee,  and  it  is 
alleged  in  the  complaint  that  Rogers  became  dissatisfied  with 
his  purchase  in  consequence  of  this  suit,  and,  though  protected 
against  the  alleged  incumbrance  by  the  plaintiff's  covenant 
of  warrantee,  that  he  entered  into  the  agreement  for  the  sale 
of  the  land  to  the  plaintiff,  the  specific  performance  of  which 
the  plaintiff  now  seeks  to  enforce.  But  I  do  not  see  that  the 
pendency  of  this  suit  should  be  deemed  sufficient  to  excuse 
the  plaintiff's  delay.  Rogers  bought  the  land  originally  from 
the  plaintiff  with  a  covenant  of  warrantee  against  this  alleged 
incumbrance,  and  he  was  not  bound  to  wait  for  the  perform- 
ance of  the  contract  on  the  part  of  the  plaintiff,  until  that  suit 
was  determined.  As  it  was,  it  appears  that  he  waited  five  years 
before  he  sold  the  property  to  Ogilvie.  It  is  true  that  he  was 
a  party  to  that  suit,  and  that  if  the  plaintiff  in  it  should  suc- 
ceed in  establishing  the  validity  of  the  lien,  that  his  title  to 
the  land  would  be  affected  to  the  extent  of  the  mortgage.  But 
the  plaintiff  here  was  responsible  to  him  upon  the  covenant 
of  warrantee,  and  the  very  object  of  his  entering  into  the 
agreement,  as  admitted  by  the  complaint,  was  to  dispose  of  the 
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land  to  the  plaintiff^  and  thus  rid  himself  of  any  responsibility 
or  of  any  questions  that  might  grow  out  of  that  suit ; — to  with- 
draw himself  from  the  whole  matter,  leaving  it  to  the  two 
brothers  to  carry  on  that  litigation.  That  suit  it  seems  has 
been  going  on  for  fifteen  years,  and  it  would  be  preposterous 
to  say  under  an  agreement  like  this  in  which  the  time  for  per- 
formance on  the  part  of  the  plaintiff  is  distinctly  specified,  that 
he  could  be  excused  from  performing  until  that  controversy 
was  settled.  The  defendant,  it  is  true,  has  received  a  part  of 
the  consideration,  but  it  does  not  appear  that  he  has  refused  to 
refund  it,  or  that  since  he  treated  the  contract  as  rescinded, 
which  he  did  by  selling  the  land  to  Ogilvie,  that  he  has  been 
unwilling  to  give  it  back  again  to  the  plaintiff.  For  these 
reasons,  I  think  the  plaintiff  has  not  shown  a  case  entitling 
him  to  an  injunction,  and  the  temporary  injunction  granted 
in  the  first  instance  is  dissolved. 


THE  UNION  BANK  OF  SANDUSKY  a.  TORREY. 

New  York  Superior  Court;  Special  Term  ^  November,  1855. 

EXECUTION   OF   COMMISSION    TO    TAKE    TESTIMONY. — RULES   OF 
EXAMINATION. 

On  the  execution  of  a  commission  the  parties  have  a  right  to  appear  by  counsel. 
Cross-interrogatories  cannot  be  withdrawn  unless  by  mutual  consent. 
A  witness  cannot  shield  himself  from  answering  a  cross-interrogatory  by  a  reference 
to  his  previous  answer  to  a  direct  one. 

Motion  for  a  re-execution  of  a  commission  to  examine 
witnesses. 

A  commission  had  issued  in  this  action  for  the  examination 
of  witnesses  at  Sandusky,  Ohio.  The  parties  had  united  in 
the  commission,  and  the  defendants  now  applied  for  a  re- 
execution  of  it,  on  the  following  grounds  : 

I.  That  the  plaintiff,  on  the  first  execution  of  the  commis- 
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sion  had  appeared  by  counsel,  without  having  given  notice  to 
the  defendant  or  his  attorneys  of  his  intention  to  do  so. 

II.  That  the  plaintiff's  cross-interrogatories  re-direct  on  the 
part  of  the  defendant,  founded  on  the  cross,  had  not  been  put 
to  the  defendant's  witnesses,  the  counsel  for  the  plaintiff  hav- 
ing waived  a  cross-examination. 

III.  That    several  of   the   defendant's  cross-interrogatories 
had  been  answered  by  a  witness  on  the  part  of  the  plaintiff, 
only  by  a  reference  to  previous  answers  given  by  him. 

Mr.  Pike,  for  defendant. 
Mr.  Chapman,  for  plaintiffs. 

DDER,  J. — I.  There  is  no  weight  in  the  first  objection.  The 
parties  have  the  same  right  to  appear  by  counsel  on  the 
execution  of  a  commission  as  on  the  trial  of  a  cause,  and 
notice  of  their  intention  to  do  so  is  no  more  necessary  to  be 
given  in  the  one  case  than  in  the  other.  Had  there  been  an 
agreement  that  counsel  should  not  attend,  its  breach  might 
have  laid  a  ground  for  this  motion,  but  although  the  fact  was 
suggested,  the  papers  do  not  show  that  such  an  agreement  was 
made. 

The  other  objections  that  have  been  taken  to  the  execution 
of  this  commission,  I  think  have  not  been  answered,  and  must 
prevail. 

It  was  held  by  Mr.  Justice  "Washington,  (4  Wash.  C.  C.  R., 
324),  that  cross-interrogatories  cannot  be  withdrawn  unless  by 
the  consent  of  the  adverse  party.  Walworth,  Chancellor, 
(Brown  v.  Davis,  25  Wend.,  259),  although  he  distinguishes 
this  case  from  that  then  before  the  court,  approves  the  deci- 
sion. My  brethren  whom  I  have  consulted  all  agree  with  me, 
that  these  authorities  ought  to  be  followed.  A  commissioner 
is  in  a  qualified  sense  an  officer  of  the  court ;  in  the  execution 
of  his  trust  he  is  bound  to  follow  the  instructions  that  are 
given  to  him,  and  from  this  duty  he  can  only  be  relieved  by 
the  mutual  consent  of  the  parties,  or  of  their  counsel,  given 
on  the  execution  of  the  commission,  and  certified  on  its 
return. 

The  observation  that  the  omission  to  cross-examine  a  witness 
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can  never  work  a  prejudice  to  the  party  by  whom  the  witness 
is  called,  when  applied  to  the  examination  of  a  witness  under 
a  commission,  is  more  specious  than  sound.  It  is  not  difficult 
to  imagine  cases  in  which  the  rights  and  interests  of  the  party 
might  be  seriously  affected  by  the  omission.  The  direct  inter- 
rogatories may  not  have  been  answered  as  explicitly  and  fully 
as  they  might  and  ought  to  have  been.  The  answers  to  the 
cross-interrogatories  might  have  supplied  the  defect,  and  these 
interrogatories  may  have  been  withdrawn  in  the  belief  that, 
if  answered,  such  would  be  the  consequence.  It  is  at  least 
possible,  that  such  was  the  motive  for  withdrawing  them  in 
the  case  before  me. 

I  am  also  of  opinion  that  the  answers  of  the  plaintiff's  wit- 
nesses to  several  of  the  cross-interrogatories  on  the  part  of  the 
defendant  must  be  deemed  insufficient,  and  ought  not  to  have 
been  received  by  the  commissioner. 

A  witness  upon  a  trial  can  never  shield  himself  from  a 
cross-examination  by  a  mere  reference  to  the  answers  which 
he  had  given  when  examined  in  chief.  He  is  bound,  when  so 
required,  to  state  again  the  facts  to  which  he  had  testified. 
The  veracity  or  recollection  of  a  witness  may  well  be  tested, 
by  requiring  him  to  repeat,  in  all  its  details,  a  former  narrative 
or  statement,  and  it  is  a  test  which  the  adverse  party  has  an 
undoubted  right  to  apply.  These  rules  it  seems  to  me,  apply 
with  equal  force  to  the  cross-examination  of  a  witness  under  a 
commission. 

The  motion  for  the  re-execution  of  the  commission  is  there- 
fore granted,  with  ten  dollars  costs  to  the  defendant,  to  abide 
the  event. 


When  he  had  delivered  his  opinion  in  the  above  case,  Mr. 
Justice  Duer  said  that  he  was  instructed  by  the  court  to  state, 
for  the  information  of  the  bar,  that  when  a  commission  has 
been  returned,  and  opened  so  that  its  contents  might  with 
reasonable  diligence  have  been  known  to  the  parties  before 
the  trial  of  the  cause,  a  motion  for  its  suppression  or  re-execu- 
tion on  the  ground  of  its  irregular  or  defective  execution, 
must  be  made  at  chambers,  and  would  not  be  entertained  by 
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the  judge  upon  the  trial.  The  objections  on  the  trial  would 
be  limited  to  the  competency  of  the  witnesses  or  the  admissi- 
bility  of  their  testimony. 


ESSELSTYN  a.  WEEKS. 

Court  of  Appeals  /  September  Term,  1855. 
PLEADING. — NEW  PKOMISE. — STATUTE  OF  LIMITATIONS. 

Where,  in  an  action  on  a  promissory  note  brought  under  the  Code  of  1848,  the  de- 
fendant pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied  merely  deny- 
ing the  plea, — Held,  that  evidence  of  a  new  promise  was  admissible  under  the 
reply. 

A  promise  made  since  the  Code  of  1848  took  effect,  to  pay  a  debt  which  was 
barred  by  the  Statute  of  Limitations  in  force  previous  to  the  Code,  will  not 
revive  the  cause  of  action  unless  such  promise  be  in  writing,  subscribed  by  the 
party  sought  to  be  charged. 

Appeal  from  a  judgment  of  the  New  York  Common 
Pleas. 

This  was  an  action  upon  a  promissory  note  for  $125.63 
made  by  the  defendant,  and  payable  on  demand  to  the  plaintiff 
or  bearer.  The  note  was  dated  June  29,  1841.  The  action 
was  not  commenced  until  April  30,  1851. 

The  complaint  averred  the  making  of  the  note,  setting  out 
a  copy  of  it,  and  its  non-payment.  The  defendant  answered, 
pleading  the  Statute  of  Limitations,  and  averring  payment  of 
the  note  in  1841.  The  plaintiff  replied,  averring  that  the 
cause  of  action  accrued  within  six  years,  and  denying  the 
payment  alleged  in  the  answer.* 


*  The  pleadings  in  full  were  as  follows  : 

COMPLAINT. 
TITLE  OP  THE  CAUSE. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to  this  court  that 
the  defendant,  heretofore  at  Hudson,  made  arid  delivered  to  the  plaintiff  his  certain 
promissory  note  in  writing,  in  the  words  and  figures  following,  to  wit :— (setting 
out  a  copy  of  the  note) ; — yet  the  defendant,  although  requested,  has  not  paid  the 
same. 

Wherefore  the  plaintiff  demands  judgment,  &c. 
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On  the  trial,  which  took  place  in  1852,  before  a  judge  of 
the  Common  Pleas  without  a  jury,  the  plaintiff  offered  evi- 
dence of  a  promise  to  pay  the  note,  made  by  the  defendant  to 
the  agent  of  the  plaintiff,  in  September,  1848.  The  defen- 
dant's counsel  objected  to  the  evidence,  but  the  judge  over- 
ruled the  objection,  and  the  counsel  for  defendant  excepted. 

The  counsel  for  the  defendant  then  moved  for  a  dismissal 
of  the  complaint,  on  the  ground  that  the  evidence  offered  in 
behalf  of  plaintiff  did  not  prove  the  issue  on  his  part.  The 
motion  was  denied  and  judgment  rendered  for  the  plaintiff. 

The  court  held  : — 

first,  That  under  the  pleadings  proof  of  a  new  promise 
would  sustain  the  issue.  It  was  not  necessary  that  the  plaintiff 
should  reply  a  new  promise.  The  allegation  that  the  action 
did  not  accrue  within  six  years  was  denied  by  the  reply,  and 
proof  of  the  promise  would  sustain  the  plaintiff's  averment. 


ANSWER. 

TITLE  OF  THE  CAUSE. 

The  defendant,  Hiland  B.  Weeks,  answering  the  complaint  of  said  plaintiff  says, 
as  to  the  said  promissory  note  in  said  complaint  mentioned,  that  the  cause  of  action 
of  the  said  plaintiff  upon  the  said  promissory  note  did  not,  nor  did  any  part  thereof 
accrue  to  the  said  plaintiff,  within  six  years  next  before  the  commencement  of  this 
action. 

And  for  a  further  answer  to  said  complaint  the  defendant  says,  that  after  the 
making  of  the  said  promissory  note  in  said  complaint  mentioned,  and  before  the 
commencement  of  this  action,  to  wit,  in  the  year  1841,  the  said  defendant  paid  to 
the  said  plaintiff  the  amount  due  on  said  promissory  note  in  said  complaint  set 
forth. 

Defendant  further  answering  says,  that  he  is  not  indebted  to  said  plaintiff  in  the 
amount  of  said  promissory  note  and  interest  on  the  same,  as  charged  in  said 
complaint. 

Said  defendant  therefore  prays  judgment,  &c. 

REPLY. 
TITLE  OF  THE  CAUSE. 

The  plaintiff  for  and  in  reply  to  the  answer  of  the  defendant  says,  that  the  cause 
of  action  upon  the  said  promissory  note  as  set  forth  in  the  plaintiff's  complaint 
herein,  and  every  part  thereof,  did  accrue  to  the  plaintiff  within  six  years  next  before 
the  commencement  of  this  action. 

And  the  plaintiff  further  says  that  the  defendant  did  not,  at  any  time  in  the  year 
1841,  or  at  any  other  time,  pay  to  the  plaintiff  the  amount  due  on  the  said  promis- 
sory note,  or  any  part  thereof. 

VOL.  II.— 18 
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Such  was  the  law  before  the  Code,  (Shippey  v.  Henderson, 
14  Johns.  R.,  178 ;  Livingston  v.  Ostrander,  9  Wend.,  306  ; 
Chitty  on  Contracts,  656),  and  it  was  not  changed  by  the 
Code. 

Second,  That  it  was  not  necessary  that  a  written  promise 
should  be  proved,  in  order  to  remove  the  bar  of  the  statute. 
The  promise  was  indeed  made  after  the  Code  of  1848  (which 
required  a  new  promise  to  be  in  writing)  took  effect ;  and  if 
that  Code  were  applicable  to  the  case,  the  defendant  would 
have  been  entitled  to  judgment.  Section  66  of  the  Code  of 
1848,  provided  that  the  provisions  of  the  title  relating  to  the 
times  of  commencing  actions  should  not  extend  to  cases  where 
the  right  of  action  had  already  accrued.  The  right  of  action 
in  the  present  case,  was  the  defendant's  note ;  the  promise  to 
pay  being  merely  evidence  to  establish  that  the  original  cause 
of  action  was  still  valid.  Therefore  the  right  of  action  existed 
previous  to  the  Code  of  1848,  and  the  case  was  saved  from 
the  operation  of  its  provisions. 

On  appeal  to  the  General  Term,  the  judgment  below  was 
affirmed.  The  defendant  now  appealed  to  the  Court  of 
Appeals. 

Ralph  Lockwood,  for  appellant. — I.  The  proof  of  the  new 
promise  was  not  admissible.  The  issue  was  whether  the 
right  of  action  had  accrued  within  six  years  ;  not  whether 
the  defendant  had  promised  within  six  years.  The  old 
rule  of  pleading  which  authorized  the  plaintiff  to  declare  upon 
the  original  promise  barred  by  the  statute,  and  then  to 
recover  upon  a  new  promise,  was  an  anomaly  in  pleading, 
and  has  been  abrogated  by  the  Code.  The  Code  requires 
the  plaintiff  to  state  in  his  complaint  the  facts  constituting 
tho  cause  of  action.  No  new  promise  was  averred,  either 
in  the  complaint  or  the  reply.  There  was  no  issue  upon  that 
fact,  and  the  testimony  was  therefore  inadmissible. 

II.  The  evidence,  if  admissible,  was  insufficient.  The  new 
promise  proved  was  made  in  September,  1848,  after  the  note 
was  absolutely  barred  by  the  statute,  and  the  right  of  action 
thereon  was  gone,  and  after  the  Code  of  1848  had  taken  effect. 
The  new  promise  should  have  been  in  writing,  subscribed  by 
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the  defendant.  (Code  of  1848,  §  90  ;  Wadsworth  v.  Thomas,  7 
Barb.,  445).  The  saving  clause  in  section  66  of  the  Code  of 
1848  applies  where  a  debt  barred  by  the  Statute  had  been 
revived  by  a  verbal  promise  previous  to  the  Code  taking 
effect.  The  plaintiff  here  recovers,  if  at  all,  by  virtue  of  the 
new  promise,  the  note  merely  furnishing  the  consideration  for 
such  promise.  It  is  the  new  promise  which  gives  the  right  of 
action.  At  the  time  the  Code  took  effect,  there  was  no  right 
of  action.  To  say  a  right  of  action  had  accrued  when  none 
existed,  is  an  absurdity. 

George  W.  Stevens,  for  respondent. — I.  The  reply  that  the 
cause  of  action  accrued  within  six  years  before  the  com- 
mencement of  the  suit,  is  supported  by  proof — a  promise 
to  pay  within  six  years  before  the  commencement  of  a  suit 
(Shippey  v.  Henderson,  14  Johns.  R.,  178 ;  Livingston  v. 
Ostrander,  9  Wend.  306). 

II.  The  right  of  action  upon  the  note  set  out  in  the  com 
plaint,  accrued  to  the  plaintiff  prior  to  the  passage  of  the 
Code  of  1848,  and  the  provisions  of  that  act  relative  to  the 
limitations  of  actions  and  the  revival  of  causes  of  action 
barred  by  that  act  cannot  apply  retrospectively,  so  as  to  affect 
the  plaintiff's  right  of  action  in  this  cause.  (Code  of  1848,  §§ 
66,  90 ;  Code  of  1849,  §§  73,  110  ;  Quantock  v.  England,  5 
Burr.,  26  ;  Dash  v.  Van  Kleeck,  7  Johns.  R.,  501 ;  McCormick 
v.  Barnum,  10  Wend.  104 ;  Huntington  v.  Brinkerhoff,  /J., 
278  ;  The  People  v.  The  Supervisors  of  Columbia  County,  75., 
363  ;  Van  Rensselaer  v.  Livingston,  12  Ib.,  490  ;  Fairbanks  v. 
Wood,  17  Ib.,  329  ;  Butler  v.  Palmer,  1  Hill.,  324  ;  Johnson 
v.  Burrell,  2  Ib.,  328 ;  Millard  v.  Whitaker,  5  Ib.,  408). 

GARDINER,  CH.  J. — Two  questions  are  presented  in  this  case. 
First,  whether  the  pleadings  will  admit  the  evidence,  if  com- 
petent, to  charge  the  defendant,  and  second,  whether  the 
Code  of  1848,  which  requires  a  written  promise,  applies  to  the 
case. 

I.  As  to  the  first  question,  the  pleadings  according  to  the 
former  practice,  would  authorize  the  admission  of  the  pro- 
posed evidence  (Shippey  v.  Henderson,  14  Johns.  R.,  178  ; 
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Livingston  v.  Ostrander,  9  Wend.,  306).  The  rule  was  estab- 
lished in  conformity  with  the  earlier  English  decisions  which 
made  the  statute  of  limitations  presumptive  evidence  of  pay- 
ment only,  to  be  rebutted  by  any  evidence  tending  to  dis- 
prove that  fact,  whether  accompanied  by  promise  or  refusal 
to  pay.  In  this  view  of  the  facts  necessary  to  avoid  the  bar 
of  the  statute  the  new  promise  is  only  new  evidence  for  that 
purpose,  and  the  recovery  must  be  had  on  the  original  pro- 
mise as  the  only  cause  of  action.  Modern  decisions,  particu- 
larly in  this  country,  regard  the  statute  as  interposing  an 
absolute  bar  to  the  original  demand,  and  not  merely  creating 
a  presumption  of  payment;  and  it  would  undoubtedly  be  more 
in  conformity  with  the  spirit  of  these  adjudications  to  hold, 
that  the  action  must  be  founded  on  the  new  promise,  the 
original  debt  first  furnishing  the  consideration  necessary  to 
uphold  it.  But  as  the  rule  to  which  I  have  referred  has  long 
been  acted  upon,  and  as  substantial  justice  will  be  obtained 
under  either  mode  of  pleading,  I  am  inclined  to  acquiesce  in 
the  judgment  of  the  Common  Pleas  upon  this  point  and  to 
consider  the  pleading  sufficient  notwithstanding  the  Code. 

II.  Is  a  written  promise  necessary  to  be  proved  to  sustain 
the  action  ?  The  Code  of  1848  which  prescribed  this,  declares 
that  Title  II.  shall  not  extend  to  actions  already  commenced, 
or  to  cases  where  the  right  of  action  has  already  accrued,  but 
the  statutes  now  in  force  shall  be  applicable  to  such  cases  ac- 
cording to  the  subject  of  the  action,  and  without  regard  to 
the  form  (Code  of  1848,  §  66 ;  Code  of  1851,  §  73.)  When 
the  Code  took  effect  in  1848,  the  plaintiff  had  neither  com- 
menced a  suit,  nor  had  a  right  of  action  then  accrued,  if  by 
that  is  to  be  understood  a  right  to  recover  anything  upon  the 
promise  stated  in  the  complaint.  A  right  of  action  barred  by 
lapse  of  time  and  the  provision  of  the  statute  declaring  that 
no  suit  should  be  commenced  thereon,  is  very  different  from  a 
right  already  accrued,  which  imports  a  perfect  right  recognized 
by  and  which  can  be  enforced  at  law.  It  is  contended  that 
the  phrase  quoted  refers  to  and  includes  a  right  of  action 
accruing  on  the  maturity  of  the  note,  and  is  not  limited  to  a 
cause  of  action  existing  when  the  statute  took  effect.  The 
language  is  susceptible  of  this  construction  undoubtedly,  but 
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in  my  opinion,  the  exception  in  this  section,  includes  actions 
commenced,  and  actions  which  the  plaintiff  had  a  subsisting 
right  to  commence  at  the  time  when  the  enactment  became  a 
law.  This  includes  every  case  in  which  the  right  of  action 
was  vested  in  or  had  accrued  to  the  plaintiff  when  this  part  of 
the  Code  became  operative,  and  no  other  ought  to  have  been 
included. 

The  limitation  established  by  the  former  act  and  by  the 
Code,were  precisely  alike.  The  law  was  changed  only  in  relation 
to  the  evidence  by  which  the  limitation  could  be  avoided,  or  a 
new  cause  of  action  created,  by  the  subsequent  acts  of  the 
parties  after  the  right  which  had  originally  accrued  had  been, 
extinguished. 

If  this  evidence  existed  when  the  Code  took  effect  it  was 
equivalent  to  a  new  contract  and  could  not  be  altered  by  the 
legislature  ;  they  might  as  well  have  declared  that  an  existing 
promissory  note  should  be  no  evidence  against  the  maker. 
Hence,  all  these  cases  in  which  the  right  of  action  had  vested 
in  the  plaintiff  were  excepted.  But  it  was  entirely  competent 
for  the  legislature  to  provide  that  contracts  made  after  the 
passage  of  the  law  should  all  be  evidence  in  the  same  manner ; 
and  was  indeed  necessary  to  the  symmetry  of  the  system  they 
were  about  to  establish.  Whatever  reason  existed  for  provi- 
ding that  the  promise  should  be  in  writing,  whether  to  guard 
against  fraud,  false  swearing  or  misapprehension,  all  would 
apply  to  evidence  thereafter  to  be  furnished  by  the  plaintiff, 
whether  this  related  to  a  demand  then  barred  by  the  old  sta- 
tute, or  which  might  subsequently  be  extinguished  by  opera- 
tion of  the  new  one.  A  provision  for  two  distinct  kinds  of 
evidence  for  the  same  class  of  cases,  would  lead  to  confusion 
and  reflect  no  credit  upon  the  wisdom  of  our  legislature.  A 
subsequent  section  of  this  same  title  accordingly  provides  in 
the  broadest  language  "  That  no  acknowledgment  or  promise 
shall  be  sufficient  evidence  of  a  new  or  continuing  contract 
whereby  to  take  this  case  out  of  the  operation  of  this  title,  un- 
less the  same  be  contained  in  some  writing  signed  by  the  party 
to  be  charged  thereby  (Code  </1848,  §  90,  Code  of  1851,  §  110). 
The  provision  is  wholly  prospective.  It  reaches  every  case 
of  an  acknowledgment  or  promise  thought  to  be  made,  while 
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section  73,  declares  in  substance  that  such  acknowledgment 
or  promise,  if  theretofore  made,  or  the  right  of  action  accruing 
therefrom  shall  remain  as  formerly,  unaffected  by  the  new 
rule  of  evidence  established  for  future  cases  by  that  title.  This 
was  the  conclusion  reached  by  the  Supreme  Court  in  "Wads- 
worth  v.  Thomas  (7  JSarl.,  445.)  The  judgment  of  the  Com- 
mon Pleas  should  be  reversed  on  this  ground. 

Denio,  Johnson,  Marvin  &  Crippen,  J.  J.,  concurred  in  the 
foregoing  opinion. 


DENNISTON    a.     THE    NEW    YORK     &    NEW    HAVEN 
RAILROAD  COMPANY. 

New  York  Common  Pleas ;  Special  Term,  November,  1855. 

JURISDICTION  OF   FEDERAL   COURTS. — REMOVAL  OF  CASES  FROM 
STATE  COURTS. 

Where  three  aliens  and  one  citizen  of  the  State  of  New  York,  brought,  in  one  of 
the  courts  of  that  State,  a  suit  against  a  Connecticut  corporation,  upon  a  claim 
in  which  they  had  a  united  interest, — Held,  that  the  defendants  were  not  entitled, 
under  §  12  of  the  Federal  Judiciary  Act  of  1789.  to  have  the  cause  removed  to 
the  United  States  Circuit  Court. 

Motion,  that  this  cause  be  removed  to  the  United  States 
Circuit  Court  for  this  District. 

The  grounds  of  the  motion  appear  in  the  opinion. 

Wm.  Curtis  Noyes,  for  the  motion. 
F.  B.  Cutting,  opposed. 

DALY,  J. — This  is  an  application  on  the  part  of  the  defend- 
ant for  an  order  directing  the  cause  to  be  removed  to  the 
United  States  Circuit  Court  for  the  District.  The  petition 
alleges  that  the  defendants  are  a  corporation,  created  and  ex- 
isting under  a  law  of  the  State  of  Connecticut,  in  which 
State  the  Railroad  is  in  part  situated,  and  the  business  carried 
on  ;  and  that  such  corporation  is,  within  the  twelfth  section  of 
the  Judiciary  act  of  the  United  States,  a  citizen  of  the  State 
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of  Connecticut ;  and  they  further  allege,  upon  information  and 
belief,  that  the  plaintiffs  are  citizens  and  residents  of  the  State 
of  New  York.  In  answer  to  the  application,  the  plaintiffs  set 
up  and  show  by  affidavit,  that  three  of  the  plaintiffs,  Alexander 
Denniston,  John  Denniston,  and  William  Cross,  are  aliens, 
being  subjects  of  the  Queen  of  Great  Britain,  in  which  King- 
dom they  now  reside,  and  they  further  show,  that  the  summons 
and  complaint  in  this  action  were  served,  in  conformity  with 
the  statute  of  the  State,  upon  the  treasurer  of  the  Company. 

Under  the  Judiciary  Act  of  1789,  the  Circuit  Courts  of  the 
United  States  have  concurrent  jurisdiction  with  the  State 
Courts,  when  the  matter  in  dispute  exceeds  five  hundred 
dollars,  when  an  alien  is  a  party,  and  when  the  suit  is  between 
a  citizen  of  the  State  where  the  suit,  is  brought  and  a  citizen 
of  another  State ;  and  by  the  twelfth  section  of  that  act  "  if  a 
suit  be  commenced  in  any  State  Court  against  an  alien,  or  by 
a  citizen  of  the  State  in  which  the  suit  is  brought  against  a  citi- 
zen of  another  State,"  it  may  be  removed  for  trial  into  the 
next  Circuit  Court  of  the  United  States  to  be  held  in  the  Dis- 
trict where  the  suit  is  pending.  This  is  not  a  suit  against  an 
alien,  but  a  suit  brought  by  four  plaintiffs — three  of  whom  are 
aliens,  and  one  a  citizen  of  the  State — against  a  Corporation 
originally  created  by  the  laws  of  the  State  of  Connecticut,  and 
doing  business  in  that  State  ;  and  the  question  to  be  determined 
is,  whether,  within  the  twelfth  section  of  the  act  referred  to,  it 
is  a  suit  commenced  by  a  citizen  of  this  State  against  a  citi- 
zen of  another  State. 

It  has  been  held  by  the  Courts  of  the  United  States  that, 
within  the  meaning  of  the  Judiciary  Act,  a  corporation  is  a 
citizen  of  the  State  where  it  is  created  or  doing  business. 
Kimple  v.  Delaware  &  Raritau  Canal  Company,  14  How. 
U.  8.  80  ;  Salmon  Falls  Manufacturing  Company  v.  Goddard, 
Ib.  446 ;  Philadelphia  and  Reading  Railroad  Company  v. 
Derby,  Ib.  468  ;  Marshal  v.  Baltimore  &  Ohio  Railroad  Com- 
pany, 16  Jb.  314.)  Within  the  meaning  of  the  act,  there- 
fore, the  New  York  &  New  Haven  Railroad  Company  is  a 
citizen  of  the  State  of  Connecticut.  But  it  is  insisted  that,  by 
an  act  of  the  legislature  of  the  State  of  New  York,  (Laws  of 
1846,  231),  it  is  also  a  citizen  of  this  State,  and  that,  such 
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being  the  fact,  the  courts  of  the  United  States  have  no  juris- 
diction— the  suit  being  between  plaintiffs,  one  of  whom  is  a 
citizen  of  this  State,  and  a  corporation  also  a  citizen  of  this 
State.  The  act  of  the  legislature  of  this  State  is  not  an  act 
creating  the  defendants  a  corporation,  but  an  act  which  recog- 
nizes them  as  a  corporation  already  created,  and  existing  by 
the  laws  of  the  State  of  Connecticut,  and  granting  them,  as 
such  existing  corporation,  certain  rights  and  privileges  in  this 
State.  The  act  recites  their  previous  incorporation  by  an  act 
of  the  legislature  of  the  State  of  Connecticut,  and  authorizes 
them  to  extend  and  continue  their  road  through  a  part  of  this 
State,  with  liberty,  for  that  purpose,  to  purchase  and  hold  real 
estate,  which  privileges  are  granted  upon  certain  conditions, 
and  subject  to  certain  liabilities.  The  personality  of  the  de- 
fendants, therefore,  as  a  citizen,  within  the  meaning  of  the 
Judiciary  Act  of  the  United  States,  was  established  and  fixed 
by  the  act  of  the  State  of  Connecticut,  which  first  gave  them 
their  corporate  being,  and,  for  the  purposes  of  this  motion, 
they  must  be  regarded  and  treated  as  a  citizen  of  that  State. 
The  question,  therefore,  again  recurs,  whether  the  fact  that 
one  of  the  plaintiffs  is  a  citizen  of  this  State  makes  this  a  suit 
between  a  citizen  of  the  State  where  the  suit  is  brought  and 
a  citizen  of  another  State,  so  as  to  authorize  its  removal  into 
the  court  of  the  United  States. 

In  Strawbridge  v.  Curtiss  (3  Cranch,  267),  Marshall,  C.  J. 
held  that  each  distinct  interest  should  be  represented  by  per- 
sons, all  of  whom  are  entitled  to  sue  or  may  be  sued  in  the 
Federal  Courts  ;  that  is,  when  the  interest  is  joint,  "  each  of 
the  persons  concerned  in  that  interest  must  be  competent  to 
sue  or  liable  to  be  sued  in  the  courts  of  the  United  States." 
Here  the  interest  on  the  part  of  the  plaintiff  is  represented  by 
four  persons,  one  of  whom  is  a  citizen  of  the  State  and  three 
of  whom  are  aliens. 

In  respect  to  alienage,  it  has  been  held  that  the  Courts  of 
the  United  States  have  not  jurisdiction  of  suits  between  aliens, 
but  only  when  an  alien  or  aliens  constitute  one  party  and  a 
citizen  or  citizens  the  other.  (Mossman  v.  Higginson,  4  Dal- 
las, 12  ;  Montalet  v.  Murray,  4  Cra/nch,  46 ;  Hodgson  v.  Bour- 
banlc,  5  Ib.  303 ;  Ward  v.  Aredoudo,  1  Paine,  410),  that  is,  a 
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suit  may  be  brought  by  an  alien  plaintiff  against  a  defendant 
who  is  a  citizen  (Chippendale  v.  Dechenany,  4  Cranch,  306), 
and  vice  versa  by  a  plaintiif  who  is  a  citizen  against  an  alien 
defendant.  In  this  case  the  three  alien  plaintiffs  might  sue 
the  Kailroad  Company,  the  corporation  being,  for  the  purpose 
of  determining  the  jurisdiction  of  the  United  States  Court,  a 
citizen,  and  the  other  plaintiff  as  a  citizen  of  this  State  might 
sue  them  as  a  citizen  of  another  State.  Each  of  the  parties, 
plaintiffs  and  defendants,  possessing,  under  the  construction 
given  to  this  act  by  Chief  Justice  Marshall,  the  requisite 
qualifications  to  sue  or  be  sued  in  the  courts  of  the  United 
States.  It  is  insisted,  therefore,  that  the  Circuit  Court  of  this 
District  has  jurisdiction  of  a  suit  like  this  brought  against  a 
citizen  of  another  State,  by  plaintiffs,  one  of  whom  is  a  citizen 
of  this  State  and  the  others  aliens,  and  that  such  being  the 
fact,  the  right  of  removal  exists.  But  it  does  not  follow,  be- 
cause the  Circuit  Court  would  have  had  jurisdiction  of  a  suit 
if  it  had  been  originally  brought  there,  that  the  defendants 
have  a  right  to  remove  it  there.  An  alien  plaintiff  may  sue  a 
citizen  in  the  courts  of  the  United  States,  but  if  he  thinks 
proper  to  bring  his  suit  in  a  State  Court,  there  is  no  authority 
for  removing  it.  The  right  to  remove  is  derived  exclusively 
from  the  twelfth  section  of  the  act,  and  it  makes  no  provi- 
sion for  such  a  case.  That  section  provides  only  for  two  cases. 

1.  When  the  suit  is  against  an  alien. 

2.  When  a  suit  is  between  a  citizen  of  the  State  where  the 
suit  is  brought,  and  a  citizen  of  another   State.     A  suit  by  an 
alien  plaintiff  is  not  embraced  under  either  head. 

Neither  does  the  present  suit  come  within  either  of  the  two 
cases  in  which  a  right  to  remove  is  given  by  this  section.  It 
is  not  a  suit  against  an  alien,  but  a  suit  brought  by  aliens  con- 
jointly with  a  citizen,  and  the  fact  that  one  of  the  plaintiffs  is 
a  citizen  of  the  State  does  not  make  it  a  suit  brought  by  a 
citizen  of  the  State.  He  does  not  bring  the  suit,  for,  having 
but  a  joint  interest,  he  could  not  bring  it  alone.  The  suit  is 
brought  by  the  four  plaintiffs  who  represent  the  united  inter- 
est. It  is  not  brought  by  him  but  by  them,  and  as  they  are 
not  severally  citizens,  a  suit  brought  by  them  unitedly  is  not  a 
suit  between  a  citizen  of  the  State  and  a  citizen  of  another 
State.  The  motion  must  therefore  be  denied. 
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New  York  Superior  Court  /  General  Term,  December,  1855. 
STATUTE  OF  FRAUDS. — ACCEPTANCE  OF  GOODS. 

When  a  party  orders  goods  of  a  seller,  for  a  third  person,  and  directs  them  to  be 
forwarded  to  such  third  person,  evidence  that  they  were  delivered  pursuant  to 
the  direction,  either  at  the  store  of  a  factor,  or  on  board  of  a  vessel,  &c.,  is 
sufficient  (in  the  absence  of  proof  of  the  return  of  the  goods  to  the  seller)  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Frauds. 

Appeal  from  a  judgment  of  the  Marine  Court. 

This  was  an  action  to  recover  for  books  sold  and  delivered 
to  the  defendant  in  1851,  by  the  firm  of  Mason  &  Law,  by 
whom  the  claim  was  assigned  to  the  plaintiff  Dyer. 

On  the  trial  in  the  court  below,  the  plaintiff  introduced 
evidence  to  show  that  the  defendant,  William  Forest,  ordered 
the  books  in  question  at  the  store  of  Mason  &  Law,  for  his 
son,  a  member  of  tfie  firm  of  Forest  &  Borden,  doing  business 
in  California.  It  did  not  appear  that  the  defendant  when 
ordering  the  goods,  disclosed  the  name  or  place  of  residence 
of  his  son.  The  defendant,  it  appeared,  directed  that  the 
books  should  be  sent  to  Harper  &  Brothers,  by  whom  they 
were  to  be  forwarded  with  other  books  ordered  at  that  estab- 
lishment, to  California.  The  books  were  charged  to  the 
defendant,  and  sent  to  Harper  &  Brothers  pursuant  to  the 
defendant's  direction,  and  a  bill  made  out  and  sent  to  the 
defendant.  . 

The  defendant  introduced  evidence  to  show  that,  on  receiv- 
ing from  Mason  &  Law  the  bill  in  which  the  books  were 
charged  to  himself,  he  returned  it  to  them,  notifying  them 
that  the  books  were  not  for  him  and  that  he  would  not  be 
responsible  for  them ;  but  this,  as  appeared  from  the  weight 
of  evidence,  was  after  the  books  were  sent  to  Harper  & 
Brothers.  It  did  not  appear  that  the  books  were  returned  to 
Mason  &  Law. 

The  justice  who  tried  the  cause  rendered  judgment  for  the 
plaintiff  for  the  amount  claimed,  and  the  defendant  appealed. 
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The  principal  grounds  of  appeal  were,  that  the  judgment  was 
against  evidence,  and  that  the  claim  of  the  plaintiff  was  void 
by  the  Statute  of  Frauds. 

F.  A.  Sherman,  for  appellant. — There  being  neither  a 
memorandum  of  the  contract,  nor  a  payment  of  purchase 
money,  it  must  be  made  to  appear  that  the  defendant  did 
"  accept  and  receive  part  of  the  goods,"  (2  JRev.  Stats.  4  ed.  317, 
§  3,  subd.  2),  otherwise  the  contract  is  void  by  the  Statute  of 
Frauds.  Now  there  was  no  acceptance  of  these  goods  or  of 
any  part  of  them.  Even  if  it  was  equivocal  whether  there 
was  an  acceptance  or  not,  the  contract  is  void.  Mere  words 
are  not  sufficient  to  constitute  an  acceptance  of  the  goods, 
such  as  will  take  the  case  out  of  the  statute  ;  something  more 
is  necessary.  On  the  part  of  Mr.  Forest,  the  defendant,  nothing 
but  words  are  shown,  as  evidence  of  acceptance.  And  the 
defendant  has  ever  disavowed  and  denied  that  he  ever  bought 
the  goods,  or  that  he  was  ever  responsible  for  them.  He 
never  accepted  the  goods,  and  never  authorized  any  one  to 
accept  them  for  him.  And  if  he  had,  he  had  a  perfect  right 
before  the  goods  were  forwarded,  to  reject  and  annul  the 
whole  transaction  ;  which  was  done  by  the  return  of  the  bill, 
and  the  notice  given  to  Mason  &  Law.  The  judge  in  the 
court  below  has  treated  the  case  as  if  the  word  "  accept"  in 
the  statute  was  of  no  importance,  and  as  if  proof  that  the 
son  in  California  received  the  goods,  was  sufficient  to  render 
the  defendant  liable.  But  there  must  be  not  only  a  delivery 
by  the  seller,  but  an  ultimate  acceptance  of  the  goods  by  the 
buyer  ;  and  the  acceptance  must  be  evinced  by  unequivocal 
acts.  (Shindler  v.  Houston,  1  Comst.,  261). 

Abbott  Brothers,  for  respondent. — I.  Where  one  party 
orders  goods  to  be  delivered  to  another  for  the  use  of  the 
latter,  either  party  is  liable  whom  the  creditor  at  the  time 
holds  liable.  The  only  question  is,  upon  whose  credit  the 
goods  were  furnished;  which  is  a  question  of  fact  for  the 
jury.  (Storr  v.  Scott,  6  Carr.  &  P.,  241  ;  Chitty  on  Cont., 
226  ;  Story  on  Agency,  313,  §  263  ;  Smith's  Merc.  Law,  3  ed., 
212,  §  7,  and  cases  cited ;  Dixon  v.  Frazer,  1  K  D.  Smith's 
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C.  P.  R.,  32  ;  Briggs  v.  Evans,  Ib.,  192).  The  justice  has 
found  that  the  goods  were  sold  on  the  credit  of  the  defendant, 
and  the  court  will  not  disturb  his  finding.  It  is  moreover 
clearly  correct  upon  the  evidence,  which  shows  conclusively 
that  the  goods  were  sold  upon  the  credit  of  the  defendant. 
He  left  the  order  for  them.  They  were  charged  to  him  by 
Mason  &  Law  on  their  books.  The  bill  was  made  out  in  his 
name,  and  sent  to  him.  And  neither  member  of  the  firm  of 
Mason  &  Law  knew  the  name  and  address  of  the  defendant's 
Bon  in  California. 

II.  It  is  conceded  that  the  defendant  gave  the  order  for  the 
books.     He  must  have  done  so  either  as  principal,  purchasing 
for  himself,  or  as  agent  for  Forest  &  Borden.     But  to  excuse 
himself  from  responsibility  on  the  ground  of  agency,   defen- 
dant must  show  "  that  he  disclosed  his  principal,  and  that  he 
acted  on  his  behalf."     (2  Kent's  Comm.,  630 ;  Story  on  Agency, 
323,  §  267 ;  Chitty  on  Com.  &  'Man.,  211 ;  Mauri  v.  Heffer- 
man,   13  Johns.  R.,  58 ;    Rathbone   v.  Budlong,   15  Ib.,  1  ; 
Bank  of  Rochester  v.  Monteath,  1  Den.,  402 ;  Mills  v.  Hunt, 
20  Wend.,  431,  affirming  S.  C.,  17  Ib.,  333. 

III.  The  defendant  cannot  avail  himself  of  the  Statute  of 
Frauds  to  relieve  himself  from  responsibility.     1.  The  action 
is  not  to  enforce  a  contract  for  the  sale   of  goods,  but  in  the 
nature  of  an  action  upon  a  quantum  valebant,  to  recover  their 
value.    The  contract  may  be  void,  or  there  may  be  no  contract 
at  all,  yet  the  defendant  will  still  be  liable  for  the  fair  value 
of  the  goods.     (Little  v.  Martin,  3  Wend.,  219  ;  King  v.  Brown 
2  Hill.,  485  ;  Burlingame  v.  Burlingame,  7  Cow.,  92  ;  Gary  v. 
Hull,  11  Johns.   R.,  490  ;    Thomas  v.  Dickinson,  14  Barb., 
90).     The  cases  in  which  a  defendant  has  been  absolved  from 
liability  by   reason  of  the  statute   are   exclusively  cases  in 
which   the  action  has  been  brought   to  enforce  performance 
of  a  contract,  or  to  recover  damages  for  the  breach  of  a  con- 
tract,  or  to  recover  money  due  by  virtue  of  a   special  con- 
tract.    This  is  neither.     The  action  is  on  a  quantum  valebant. 
The   prices  of  the  goods  were  determined  not  by  any  con- 
tract,  but  by  their  reasonable  value.     2.  And  if  the  action 
were  upon   contract,    the  objection  would   have  availed  the 
defendant  nothing.     The  only   acceptance  of  the  goods  re- 
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quired  by  the  statute  is  acquiescence.  Richardson  v.  Dunn, 
2  C.  B.,  218  ;  Chapman  v.  Morton,  11  Mees  &  W.,  534  ;  Cole- 
man  v.  Gibson,  1  M.  <&  Rob.,  168  ;  Bushel  v.  Wheeler,  8  Jur., 
532  ;  and  see  Dennison  v.  Campbell,  1  E.  D.  Smith's  C.  P. ./?., 
144).  The  appellant  has  not  referred  to  any  case,  and  cer- 
tainly can  not  refer  to  any,  in  which  a  purchaser  of  goods  has 
been  held  absolved  from  liability  by  the  Statute  of  Frauds, 
for  want  of  proof  of  acceptance  of  the  goods,  when  the  goods 
have  been  delivered  pursuant  to  his  directions,  and  he  has 
neither  returned  them  nor  offered  to  do  so. 

INGEAHAM,  F.  J. — Whether  or  not  the  books  were  sold  to 
the  defendant  was  a  question  of  fact  depending  upon  contra- 
dictory testimony,  upon  which  a  finding  either  for  or  against 
the  defendant  might  be  sustained.  In  such  a  case  we  do  not 
interfere  with  the  decision  of  the  court  below. 

It  is  said,  however,  that  the  defendant,  before  the  goods 
were  delivered,  notified  the  plaintiffs  that  he  would  not  be 
liable  for  them.  Undoubtedly  before  delivery  in  pursuance 
of  the  defendant's  order,  in  a  case  where  the  contract  is  within 
the  Statute  of  Frauds,  the  purchaser  may  decline  to  complete' 
the  purchase,  and  such  refusal  discharges  him  from  liability 
if  thereafter  the  vender  still  goes  on  to  deliver  the  goods  to 
the  agent. 

But  the  facts  proven  do  not  sustain  that  defence.  First,  it 
is  uncertain  at  what  time  such  notice  was  given.  There  is 
contradictory  testimony  from  which  it  is  doubtful  whether 
such  conversation  related  to  the  first  or  second  application, — 
and  even  if  it  related  to  the  first  sale,  it  was  not  made  until 
after  the  books  had  been  delivered  to  Harper  &  Brothers,  as 
ordered.  A  delivery  in  pursuance  of  the  order,  whether  at 
the  store  of  a  factor,  on  board  of  a  vessel,  or  to  the  purchaser 
himself,  is  a  compliance  with  the  order,  and  is  an  acceptance 
on  the  part  of  the  purchaser,  which,  whether  by  him  or  by 
his  agent,  is  sufficient  to  hold  him  liable.  (Outwater  v.  Dodge, 
6  Wend.  397). 

I  do  not  see  any  ground  upon  which  the  judgment  can  be 
reversed. 

Judgment  affirmed  with  costs. 
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FIGANIERE  a.  JACKSON. 

New  York  Common  Pleas,  General  Term  •  December,  1855. 

APPEALS    IN    MARINE     COURT. — JURISDICTION    OF    GENERAL 
TERM. — EXCEPTIONS. 

The  right  of  appeal  from  the  special  to  the  general  term  of  the  Marine  Court  is  not 
limited  to  the  case  of  a  judgment  rendered  upon  default,  but  extends  to  all  judg- 
ments rendered  at  special  term. 

Neither  the  general  nor  special  term  have  power  to  entertain  a  motion  for  a  new 
trial  as  such,  nor  to  review  the  finding  of  the  jury  as  against  evidence,  or  to  set 
a  verdict  aside  for  excess  of  damages. 

The  general  term  of  the  Marine  Court  have  no  jurisdiction  to  review  a  judgment 
rendered  at  special  term,  where  the  appeal  is  not  brought  until  after  the  expira- 
ration  of  the  thirty  days  limited  by  statute. 

Appeal  from  an  order  of  the  special  term,  granting  a  motion 
to  vacate  the  transcript  of  a  judgment. 

The  decision  of  the  special  term  in  this  case,  now  appealed 
from,  is  reported  Ante,  237,  where  the  facts  are  stated. 

WOODRUFF,  J.— By  the  act  of  1853,  (Laws  of  1853,  1166,  §  5), 
relating  to  the  Marine  Court,  an  appeal  to  the  general  term 
is  authorized  from  a  judgment  entered  by  direction  of  a  single 
justice  of  the  said  court,  in  the  same  manner  and  with  the  like 
effect  as  appeals  in  the  Supreme  Court  from  the  decision  of  a 
single  judge  to  the  general  term. 

Although  the  previous  portion  of  the  section  relates  to,  and 
gives  power  to  open,  defaults,  and  the  whole  section  is,  in  its 
frame  and  phraseology,  liable  to  some  criticism,  as  wanting  in 
clearness  and  perspicuity,  I  think  the  meaning  is  intelligible, 
and  I  entirely  concur  with  the  judge  at  special  term  that  the 
right  of  appeal  given  by  the  statute  is  not  confined  to  judg- 
ments by  default.  This  opinion  has  heretofore  been  expressed 
in  this  court,  and  I  am  informed  that  the  general  term  of  the 
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Supreme  Court  in  this  district  have  given  to  this  section  the 
saVne  construction.* 

What  then  is  the  effect  of  an  appeal  to  the  general  term  of 
the  Supreme  Court?  Section  348  of  the  Code  declares  in  rela- 
tion to  that  court  that  an  appeal  upon  the  law  may  be  taken 
from  &  judgment  entered  upon  the  report  of  referees  on  the 
direction  of  a  single  judge  of  the  same  court  in  all  cases  /  and 
upon  the  fact,  when  the  trial  is  by  the  court  or  referees. 
Under  this  section  it  seems  to  me  very  clear  that  when  a 'cause 
is  tried  by  the  court  or  by  referees,  the  effect  of  an  appeal  is 
to  bring  under  review  by  the  general  term  questions  of  law 
and  fact  both,  and  that  the  general  term  has  thereby  jurisdic- 
tion to  reverse  for  error  in  either.  But  unless  the  case  is  tried 
by  the  court,  or  by  referees,  an  appeal  only  lies  upon  the  law, 
and  the  general  term  has  no  jurisdiction  for  any  purpose 
except  to  review  the  questions  of  law  arising  on  the  trial  or 
appearing  on  the  record. 

It  is  obvious  that  judgments,  "entered  by  direction  of  a 
single  judge,"  must  in  this  section  include  judgments  entered 
upon  the  verdict  of  a  jury,  for  otherwise  no  appeal  whatever 
would  lie  from  such  judgments.  They  are  not  provided  for 
at  all,  unless  so  included.  Although  it  is  true  that  the  clerk 
is  directed  by  the  Code  to  enter  judgment  according  to  the 
verdict,  yet  his  act  is  purely  ministerial ;  that  duty  is  made 
in  terms  subject  to  the  direction  of  the  judge,  and  is  done  in 
every  practical  sense  under  his  immediate  sanction. 

Appeals  to  the  general  term  in  the  Marine  Court  have  by  the 
statute  the  same  effect.  When  the  case  is  tried  by  the  court 
the  appeal  lies  upon  the  law  and  the  facts,  and  the  general 
term  has  power  to  review  his  finding  upon  either  or  both.  And 
when  the  case  is  tried  by  a  jury  an  appeal  lies  upon  the  law 
and  brings  questions  of  law  under  review,  and  nothing  else. 

Motions  for  a  new  trial  in  the  Supreme  Court,  as  also  in  the 
Common  Pleas,  on  the  ground  that  a  verdict  is  against  evi- 
dence, or  that  the  damages  are  excessive  and  the  like,  where 
the  trial  is  before  a  jury,  are  not  originally  cognizable  by  the 
general  term.  They  are  regularly  and  properly  made  at  spe- 

*  The  People  a.  The  Justices  «f  the  Marine  Court,  Ante,  126,  240. 
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cial  term  and  before  judgment,  and  the  jurisdiction  of  the 
general  term  over  such  motions  is  obtained  by  appeal  from  the 
order  of  the  special  term  under  a  different  section  of  the  Code, 
(§  349),  and  not  by  an  appeal  from  the  judgment.  There  is 
nothing  in  the  statute  above  referred  to  relating  to  the  Marine 
Court,  nor  so  far  as  I  have  been  able  to  discover  in  any  other 
statute,  giving  that  court  power  either  at  general  term  or 
before  a  single  judge,  to  entertain  a  motion  for  a  new  trial  as 
such,  nor  to  review  the  finding  of  the  jury  upon  the  facts,  and 
set  it  aside  either  as  against  evidence  or  because  the  court 
deem  the  damages  excessive. 

If,  therefore,  it  could  be  made  to  appear  that  the  appeal 
taken  to  the  general  term  of  the  Marine  Court,  after  the  ver- 
dict of  the  jury  and  judgment  thereon,  was  a  mere  appeal 
upon  the  facts,  and  was  entertained  by  the  general  term  as  a 
review  of  the  finding  of  the  jury  upon  the  evidence,  without 
any  error  of  law  having  occurred  on  the  trial,  and  that  the 
decision  on  the  appeal  was  an  exercise  of  a  supposed  authority 
to  set  aside  a  verdict  as  against  evidence,  or  on  the  ground 
that  the  damages  were  excessive,  I  should  say  without  hesita- 
tion that  the  general  term  of  that  court  had  no  jurisdiction  of 
any  such  question,  and  no  power  over  the  judgment,  for  any 
such  purpose ;  and  therefore  that  we  ought  not  to  order  a 
transcript  of  the  judgment  to  be  set  aside  by  reason  of  any 
such  order  of  that  court.  It  may  be  that  in  order  to  avoid  the 
effect  of  such  an  order  upon  the  docket  of  the  judgment  in 
that  court,  and  obtain  an  execution  there,  the  plaintiff  would 
be  compelled  to  resort  to  the  supervisory  power  of  the  Supreme 
Court  by  mandamus,  but  if  it  clearly  appeared  that  the  order 
of  the  general  term  was  without  jurisdiction,  we  ought  not  to 
set  aside  the  transcript,  but  should  permit  the  plaintiff  to  take 
such  benefit  of  the  transcript  and  docket  with  the  clerk  of  the 
county,  and  have  such  means  of  enforcing  his  rights  under  it, 
as  the  statutes  have  given  him,  without  interference  on  our 
part  to  stay  his  proceedings. 

The  plaintiff  here  insists  that  the  order  of  the  general  term 
was  wholly  without  jurisdiction;  the  views  above  presented 
tend  to  sustain  that  proposition,  if  the  facts  were  as  assumed 
by  the  appellant's  counsel,  but  the  only  evidence  that  the 


NEW-YORK.  289 


Figaniere  a.  Jackson. 


appeal  brought  to  the  general  term,  and  entertained  by  them  as 
the  basis  of  their  order  of  reversal  and  for  a  new  trial,  was  enter- 
tained as  a  mere  review  of  the  finding  of  the  jury  upon  the  facts, 
is  an  affidavit  that  no  exceptions  were  taken  on  the  trial  to  the 
rulings  of  the  justice,  nor  to  his  charge  to  the  jury.  This  is  not 
enough — it  was  never  intended  that  the  formal  and  technical 
rules  governing  the  practice  in  the  higher  Courts  should  be 
applied  in  strictness  to  that  Court.  The  proceedings  on  a  trial 
there  are  informal,  the  pleadings  oral ;  they  have  in  technical 
strictness  no  judgment  roll.  Their  judgment  record  is  a  jus- 
tice's docket.  There  is,  then,  no  bill  of  exceptions.  I  have, 
therefore,  no  doubt  that,  on  an  appeal  from  the  judgment  upon 
the  law,  as  decided  by  the  judge  on  the  trial,  or  as  contained 
in  his  instructions  to  the  jury,  if  the  general  term  found  errors 
in  law  had  been  committed,  it  was  within  their  power,  and  in 
accordance  with  their  duty,  if  palpable  injustice  was  caused 
thereby,  to  reverse  the  judgment  and  order  a  new  trial.  The 
condition  which  was  annexed  would  seem,  in  some  degree,  to 
indicate  that  they  deemed  the  damages  excessive ;  but  this  is 
not  the  necessary  nor  conclusive  inference, — it  is  possible  that 
they  found  that  an  error  of  law  was  committed  in  respect  to 
some  particular  ground  or  subject  of  recovery,  the  extent  of 
which  they  could  measure,  so  that  no  injustice  could  happen 
to  the  defendant  by  affirming  the  judgment  for  the  reduced 
amount,  if  the  plaintiff  so  elected.  If  the  condition  annexed 
to  the  reversal  was  founded  in  this  idea,  the  plaintiff  is  not 
injured  thereby,  for  he  is  not  bound  to  accept  the  condition  ten- 
dered to  him. 

Without  pursuing  this  branch  of  the  inquiry  further,  it  must 
suffice  to  say  that  the  mere  affidavit  presented  by  the  plaintiff 
on  this  motion  is  not  sufficient  to  show  that  the  appeal  in  ques- 
tion was  not  an  appeal  upon  the  law,  of  which  the  general 
term  of  the  Marine  Court  had  jurisdiction,  and  we  cannot, 
upon  the  papers  before  us,  say  that  their  order  of  reversal  was 
not  within  their  power  and  authority. 

But  upon  another  ground  it  seems  to  me  that  the  plaintiff's 
objection  to  the  jurisdiction  of  that  Court  to  reverse  their  judg- 
ment must  be  sustained.  Neither  the  Supreme  Court,  nor  the 

Marine  Court,  (in  which  latter  appeals  have  no  greater  effect,) 
VOL.  II.— 19 
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have  power  to  authorize  an  appeal  to  be  taken  to  the  General 
Term,  nunc pro  tune,  after  the  thirty  days,  limited  by  the  sta- 
tute have  passed.  (Code,  §§  332,  405  ;  Renouil  v.  Harris,  2 
Sand.  R.,  641  ;  Powell  v.  M'Cormick,  5  How.  Pr.  R,  337 ; 
Enos  v.  Thomas,  /£>.,  361.)  They  cannot  do  this  directly  nor 
indirectly.  (Humphrey  v.  Chamberlain,  1  Kern.,  274.)  No 
appeal  was  taken  in  this  case  until  more  than  sixty  days  after 
judgment,  and  after  the  defendant  had  notice  of  such  judg- 
ment, as  appears  by  the  papers  on  the  day  it  was  entered,  and 
himself  procured  time  to  make  a  case,  and  stayed  the  plain- 
tiff's proceedings. 

The  right  of  appeal  was,  I  think,  gone,  and  the  jurisdiction 
of  the  general  term  to  review  the  judgment  failed  by  the  lapse 
of  the  thirty  days.  For  this  reason  I  think  that  the  order  of 
the  general  term  was  void,  and  did  not  entitle  the  defendant 
to  have  the  transcript  filed  with  the  County  Clerk,  and  the 
docket  there  vacated. 

For  this  reason  I  think  the  order  at  special  term  should  be 
reversed ;  but  as  the  questions  are  for  the  most  part  new,  the 
reversal  should  be  without  costs. 


JOHNSON  a.  McDONALD. 

Supreme  Court,  First  District:  General  Term^  October,  1855. 
AFFIDAVIT. — LIMITED  PARTNERSHIP. 

An  affidavit,  to  accompany  a  certificate  of  a  limited  partnership,  (under  2  Rev.  Stat*.,  4 
ed.  174,  §  7)  need  not  follow  the  exact  words  of  the  statute.  If  it  clearly  estab- 
lishes the  facts  required  by  the  statute,  it  is  sufficient. 

Where  the  affidavit  refers  to  the  certificate,  it  may  be  explained  by  the  statements 
of  the  certificate. 

An  affidavit  that  the  special  partner  has  "  actually  paid  in,"  the  capital  contributed 
by  him,  is  equivalent  to  an  affidavit  that  he  has  paid  it  in  "  in  cash." 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

MORRIS,  J. — On  July  22,  1843,  the  defendants,  Richard 
McDonald  and  Alexander  McDonald,  and  one  Charles  Duffy, 
(who  afterwards,  and  in  the  year  1848,  died)  formed  a  copart- 
nership in  the  business  of  manufacturing  or  distilling  and  sell- 
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ing  camphene  and  alcohol,  and  purchasing  materials  necessary 
and  proper  for  manufacturing  or  distilling  the  same  ;  the  co- 
partnership was  to  commence  on  the  22d  of  July.  1843,  and  waa 
to  terminate  on  the  26th  of  July,  1846  ;  the  name  of  the  firm 
was  McDonald  &  Duffy.  The  firm  failed  after  making  the 
purchases  and  giving  the  notes  hereinafter  mentioned.  The 
failure  occurred  early  in  1845. 

The  plaintiffs,  and  one  William  M.  Johnson,  (since  deceased) 
at  the  time  of  the  purchases,  and  of  the  giving  of  the-notes  by 
McDonald  &  Duffy,  hereinafter  mentioned,  were  partners, 
doing  business  under  the  firm  name  of  Wm.  Johnson  &  Sons. 
On  the  1st  of  February,  1845,  there  was  partly  due  from  the 
firm  of  McDonald  &  Duffy,  to  the  firm  of  Wm.  M.  Johnson 
&,  Sons,  for  liquors,  before  then  sold  and  delivered  to  the  for- 
mer, at  their  special  instance  and  request,  by  the  latter, 
the  sum  of  six  hundred  and  eighty-five  dollars  and  thirty- 
three  cents.  On  the  15th  of  February,  1845,  Wm.  M.  John- 
son &  Sons  sold  and  delivered  to  McDonald  &  Duffy,  nine- 
teen hogsheads  of  whiskey,  and  on  the  nineteenth  of  the 
same  February,  five  other  hogsheads  of  whiskey,  and  Mc- 
Donald &  Duffy  agreed  to  pay  for  the  nineteen  hogsheads, 
eight  hundred  and  nineteen  dollars  and  ninety-five  cents,  and 
for  the  five  hogsheads,  two  hundred  and  six  dollars  and  seven- 
teen cents.  These  sales  were  made  on  the  terms  that  said 
whiskey  was  to  be  paid  for  on  delivery.  McDonald  &  Duffy 
paid  on  account,  on  the  llth  of  February,  two  hundred 
dollars,  and  between  that  day  and  the  17th  of  February, 
five  hundred  and  seventeen  dollars,  in  the  aggregate ;  but 
paid  no  more  on  account.  Besides  the  purchases  before 
named,  the  firm  of  McDonald  &  Duffy,  made  and  deliv- 
ered to  Wm.  M.  Johnson  &  Sons,  their  two  notes,  each  of 
which  was  payable  four  months  after  its  date,  to  the  order  of 
Wm.  M.  Johnson  &  Sons,  one  of  which  was  dated  Nov.  8, 
1844,  and  was  for  the  sum  of  four  hundred  and  seventy-one 
dollars  and  ninety-eight  cents,  and  the  other  was  dated  Janu- 
ary 30,  1845,  and  was  for  the  sum  of  five  hundred  and  fifty- 
six  dollars  and  fourteen  cents,  no  part  of  either  of  which 
has  been  paid,  and  both  of  which  are,  and  at  the  time  of 
the  commencement  of  this  action  were,  held  and  owned  by  the 
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plaintiff's  as  surviving  members  of  the  firm  of  "Wra.  M.  John- 
son &  Sons. 

The  defendants  and  Charles  Duffy,  on  forming  the  firm 
of  McDonald  &  Duffy,  attempted  to  form  a  limited  part- 
nership, in  which  Alexander  C.  McDonald  and  Charles  Duffy 
were  to  be  the  general  partners,  and  Richard  McDonald 
a  special  partner.  Richard  McDonald  was  to  contribute 
one  thousand  dollars  to  the  common  stock. 

On  the  22d  of  July,  1843,  Richard  McDonald,  Alex- 
ander C.  McDonald,  and  Charles  Duffy,  made  and  sever- 
ally signed  a  certificate  in  writing,  dated  that  day,  which  cer- 
tificate stated  accurately  the  name  of  the  firm  under  which 
the  partnership  was  to  be  conducted,  the  general  nature  of 
the  business  to  be  transacted,  and  also  that  "  the  said  Richard 
McDonald  is  the  only  special  partner,  and  the  said  Alexander 
C.  McDonald  and  Charles  Duffy,  are  all  the  general  partners 
interested  in  said  firm,  and  said  Richard  has  contributed 
one  thousand  dollars  to  the  common  stock,  and  has  actually 
and  in  good  faith  paid  in  the  same  in  cash."  It  stated 
the  place  of  residence  of  each  of  the  partners,  at  what 
time  the  partnership  was  to  commence  and  to  terminate, 
and  the  execution  of  it  was  duly  acknowledged  by  each  of 
them  on  the  22d  of  July,  1843,  before  a  commissioner  of 
deeds,  who  endorsed  on  said  certificate  his  certificate  of 
acknowledgment  in  due  form  of  law.  The  certificate,  so 
acknowledged  and  certified,  together  with  an  affidavit  annexed 
thereto,  made  by  Charles  Duffy,  was  filed  in  the  office  of 
the  Clerk  of  the  city  and  county  of  New  York,  on  the  22d  of 
July,  1843,  that  being  the  county  in  which  the  principal  place 
of  business  of  said  partnership  was  situated,  which  said  affida- 
vit read  as  follows  : — 

City  and  County  of  New  York,  ss.  Charles  Duffy,  of  the 
City  and  County  of  New  York,  one  of  the  general  partners  in 
the  within  named  firm  of  McDonald  &  Duffy,  being  duly 
sworn,  says,  that  the  within  Richard  McDonald,  of  New  Bruns- 
wick, New  Jersey,  the  said  special  partner  in  said  firm,  has 
contributed  and  actually  paid  in,  in  good  faith,  to  the  common 
stock  of  said  firm,  the  sum  of  one  thousand  dollars,  the  same 
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being  the  sum  specified  in  the  within  certificate,  signed  by  the 
partners  in  said  firm,  as  having  been  contributed  by  him  as  spe- 
cial partner  thereof.  CHARLES  DUFFY. 

JURAT. 

The  certificate  and  acknowledgment  thereof  were  recorded, 
and  the  terms  of  the  partnership  were  published,  as  required 
by  law. 

The  defendant,  Richard  McDonald,  offered  to  prove  on 
the  trial,  that  on  the  22d  of  July,  1843,  he  contributed,  as 
special  partner,  to  the  common  stock  of  said  partnership,  and 
actually  and  in  good  faith,  paid  in,  one  thousand  dollars,  in 
bank  bills  of  the  State  Bank  of  New  Brunswick,  New  Jersey, 
and  that  said  bills  were  at  par  in  the  city  of  New  York.  The 
plaintiff's  counsel  objected  to  the  admissibility  of  this  evidence. 
The  referee  sustained  the  objection,  and  refused  to  receive  the 
evidence,  to  which  decision  the  counsel  of  said  Richard  Mc- 
Donald then  and  there  excepted. 

The  question  presented  by  this  exception  is,  whether  the  affi- 
davit of  Duffy,  the  general  partner,  that  Richard  McDonald, 
the  special  partner,  "has  contributed  and  actually  paid  in,  in 
good  faith,  to  the  common  stock  of  said  firm,  the  sum  of  one 
thousand  dollars,  the  same  being  the  sum  specified  in  the  within 
certificate,  signed  by  the  partners  in  said  firm,  as  having  been 
contributed  by  him  as  special  partner  thereof,"  is  a  sufficient 
compliance  with  the  statute  to  authorize  the  defendant,  Rich- 
ard, to  show,  upon  the  trial,  that  he  had,  in  truth,  paid  that 
amount  in  cash  to  the  capital  of  the  firm.  The  only  difference 
between  the  words  of  the  statute,  and  of  those  of  the  affidavit, 
is  the  omission  to  copy  into  the  affidavit  the  word  "  cash,"  con- 
tained in  the  statute  immediately  after  the  words  "paid  in." 

It  is  not  necessary  that  the  affidavit  should  follow  the  exact 
words  of  the  statute.  If  the  words  of  the  affidavit,  clearly  and 
without  doubt  or  question,  establish  the  facts  required  by  the 
statute,  it  is  sufficient. 

Did  the  affidavit  contain  the  words  "  paid  in  specie,"  "  paid 
in  current  bank  bills,"  there  could  be  no  doubt  it  would  be  a 
statement  of  the  fact  that  "  it  was  paid  in  cash,"  and  would  be 
full  compliance  with  the  requirements  of  the  statute. 
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In  this  case,  the  affidavit  of  the  general  partner  refers  ex- 
pressly to  the  certificate  of  the  special  partner,  and  makes  that 
certificate  a  part  of  his  affidavit ;  it  states  that  the  special  part- 
ner "  has  contributed  and  actually  paid  in,  in  good  faith,  to 
the  common  stock  of  the  firm,  the  sum  of  one  thousand  dollars, 
the  same  being  the  sum  specified  in  the  within  certificate"  and 
the  certificate  referred  to  and  filed  with  the  affidavit,  certifies 
that  "the  said  Richard  has  contributed  one  thousand  dollars 
to  the  common  stock,  and  has  actually,  and  in  good  faith  paid 
in  the  same  in  cash."  The  general  partner  would  be  guilty 
of  perjury  in  his  affidavit,  if  the  thousand  dollars  had  not  been 
paid  in  cash. 

In  addition  to  this,  in  my  judgment,  the  affidavit,  taken  by 
itself,  legally  means  "  paid  in  cash." 

What  is  the  legal  meaning  of  "paid  in"?  Can  those  words 
mean,  legally,  anything  else,  tfcan  "  paid  in  cash"  ? 

Under  the  old  plea  of  payments,  you  could  only  give  in  evi- 
dence payment  of  cash.  If  you  had  let  the  defendant  have 
goods  and  merchandise,  you  were  obliged  to  offset  it.  If  you 
had  settled  with  plaintiff  by  turning  out  to  him  goods  in  full 
satisfaction,  you  were  obliged  so  to  plead  it,  and  could  not 
give  it  in  evidence  under  a  plea  of  payment. 

The  affidavit  in  this  case  is  sufficient. 

Judgment  should  be  set  aside,  and  new  trial  ordered. 


LENTZ  a.  CRAIG. 

Supreme  Court,  First  District;  Special  Term,  November,  1855. 
REAL  ESTATE — RE-SALE. 

Under  what  circumstances,  and  on  what  terms,  a  re-sale  of  real  property  sold  at  a 
judicial  sale,  will  be  ordered. 

Application  for  a  re-sale  of  real  property. 

MITCHELL,  J. — At  the  sale  of  the  premises  in  this  case,  they 
were  struck  off  to  Storkill  for  $6,850. 
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The  first  bid  had  been  $5,000 — the  next  to  the  last  was  by 
James  Lynch,  and  was  $6,825 — the  biddings  were  spirited. 
After  the  property  was  struck  off  to  Storkill,  the  auctioneer 
went  on  to  sell  another  lot ; — and  then  Miller,  who  had  attended 
the  sale  to  bid  for  the  owner  of  a  life  estate  in  the  reversion, 
left  the  Exchange,  believing  that  the  sale  would  be  completed, 
and  learning,  (as  is  true)  that  Storkill  was  a  man  of  property — 
said  to  be  worth  $25,000.  Storkill  swears  that  he  supposed  he 
would  have  till  the  next  day  to  pay  his  ten  per  cent.,  and  that 
he  is  ready,  at  a  new  sale,  to  bid  $6,850  as  before.  Miller 
swears  that  he  would  have  remained  at  the  Exchange  and  bid 
on  the  property,  if  he  had  supposed  that  it  would  be  put  up 
for  sale  again  on  that  day.  After  several  persons  had  left  the 
Exchange,  but  while  there  was  still  a  large  company  there, 
the  premises  were  again  put  up  for  sale,  and  sold  to  Lynch  for 
$6,300.  This  was  also,  as  alleged  by  Miller,  and  not  denied, 
after  the  auctioneer  had  begun  to  sell  another  lot. 

Under  the  terms  of  sale  the  auctioneer  may  put  up  the  prop- 
erty for  sale  again  if  the  purchaser  do  not  comply  with  the 
terms  of  sale — but  this  must  be  on  such  notice  that  no  one  will 
be  misled  by  it.  Miller  was  justified  in  inferring  from  the 
consent  of  the  auctioneer,  that  the  sale  was  made  at  $6,850, 
and  that  it  would  be  completed  at  that  price — and  he  left  the 
Exchange  with  this  belief.  Some  notice  after  this  should  have 
been  given  by  advertisement,  or  by  notice  to  the  parties  in- 
terested, or  who  appeared  in  the  cause,  before  there  could  be 
a  re-sale,  or  the  auctioneer  should  have  announced  as  soon  as 
the  property  was  struck  down  to  Storkill,  or  at  all  events,  be- 
fore he  began  to  sell  another  lot,  that  the  re-sale  would  take 
place  immediately  if  the  purchaser  did  not  comply  with  the 
terms  of  sale.  The  biddings  were  not  kept  open  after  the  sale 
of  a  new  lot  was  commenced ;  then  all  the  audience  might 
consider  the  biddings  in  this  case  closed.  Although  there  was 
a  large  company  remaining  at  the  second  sale,  yet  it  is  evident 
that  it  was  not  a  company  of  bidders, — for  at  the  first  sale  the 
biddings  were  spirited — this  is  not  said  of  the  second.  At  the 
first  Lynch  bid  $6,825 ;  at  the  second,  he  bought  the  property 
for  $6,300. 

The  purchaser  has  acted  fairly.     He  should  be  indemnified 
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for  any  expense  he  has  incurred,  and  should  be  paid  the  costs 
of  this  motion,  and  his  disbursements  and  counsel  fee  in  exam- 
ining the  title, — and  say  $100  for  indemnity  for  other  losses. 
Let  there  be  a  re-sale  if  the  moving  party  give  security  that 
on  a  re-sale  the  sum  of  $6,850  shall  be  bid  for  the  property ; 
the  costs  of  the  sale  should  also  be  paid,  unless  the  persons  in- 
terested in  the  reversion  waived  them. 


KING  a.  MORRIS. 

Supreme  Court,  First  District;  General  Term,  December,  1855. 
REAL  ESTATE. — RE-SALE. 

Under  what  circumstances,  and  upon  what  terms,  a  re-sale  of  real  property  sold  at  a 
judicial  sale,  will  be  ordered. 

Appeal  from  an  order  of  the  special  term,  ordering  a  re-sale 
of  real  property  which  had  been  sold  under  foreclosure. 

MITCHELL,  J. — Peter  Morris  was  formerly  the  owner  of  the 
property  sold  under  foreclosure  in  this  action,  and  executed  the 
mortgage  thereon  to  the  plaintiff's  testator.  He  afterwards 
sold  the  property  to  Mrs.  Davis  for  $5,500 — but  he  is  the  per- 
son alone  liable  for  any  deficiency,  and  as  he  is  not  the  owner 
of  the  lands,  he  has  some  title  to  the  same  favorable  considera- 
tion as  a  surety. 

After  the  judgment  the  property  was  duly  advertised  for 
sale,  and  the  sale  was  fairly  conducted.  The  testimony  of  two 
witnesses  is  positive  and  clear  that  the  three  lots  are  worth 
$4,800  to  $5,000,  and  this  is  made  certain  by  the  price  paid  to 
Morris  by  Mrs.  Davis,  and  by  the  offer  of  Morris  now  to  bid 
$4,950  for  the  property,  and  his  positive  affidavit  that  before 
the  sale  "  he  was  ready  with  the  necessary  funds  to  purchase 
the  same  at  a  price  not  exceeding  $4,950."  Against  this  esti- 
mate there  is  no  evidence  except  the  affidavits  of  two  parties 
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that  they  are  satisfied  that  the  lots  sold  for  the  price  they  did 
in  consequence  of  their  being  sold  for  all  cash ;  they  do  not 
say  that  they  brought  their  full  cash  value. 

At  the  sale  the  three  lots  brought  only  $2,685  ;  this  is  but 
little  more  than  half  their  value,  and  leaves  a  deficiency  of 
over  $1,300  to  be  paid  by  Mr.  Morris, — besides  a  great  loss  to 
be  sustained  by  Mrs.  Davis,  the  owner  of  the  equity  of  redemp- 
tion. 

There  can  be  no  doubt  that  Mr.  Morris  had  no  knowledge 
when  the  day  of  sale  was  to  be,  and  that  he  went,  the  day  be- 
fore it  actually  took  place,  to  the  former  oflice  of  the  plaintiff's 
agent  to  learn  when  it  would  be,  and  was  there  misled  as  to 
the  place  where  the  agent  was  ;  and  that  again  he  was  going 
on  the  following  day  to  the  proper  office  of  the  agent  to  make 
the  same  inquiries,  when  he  found  that  he  was  too  late,  and 
that  the  sale  was  over.  And  there  can  be  no  doubt  that  he 
had  prepared  himself  with  the  means  to  buy  the  property  at 
$4,950,  and  was  only  prevented  from  doing  so  by  his  mistake 
or  ignorance  as  to  the  time  of  sale. 

It  is  said  that  a  letter  was  sent  by  mail  to  Morris  to  notify 
him  of  the  sale.  It  does  not  appear  what  the  letter  contained, 
nor  on  what  day  it  was  sent,  nor  that  it  was  ever  received.  If 
received  before  the  sale,  it  could  not  have  informed  Morris  of 
the  day  of  sale,  as  he  swore  positively  that  he  went  to  the 
plaintiff's  agent's  office  "  to  ascertain  from  him  when  the  sale 
would  take  place,"  and  again  "  to  ascertain  the  day  of  sale." 
This  would  be  untrue,  if  the  letter  had  told  him  of  the  day  of 
sale,  and  had  been  received.  Morris  had  no  opportunity  of 
answering  the  allegation  that  the  letter  had  been  sent  by  mail, 
and  to  reply  that  he  had  not  received  it;  but  his  affidavit 
shows  that  he  could  not  have  received  it. 

Mr.  Puan  also  swears  that  he  bid  for  the  property  until  he 
was  told  by  some  one  at  the  sale  that  there  was  rock  on  the 
lots,  when  he  ceased  bidding  on  that  account;  and  that  he  has 
since  ascertained  that  there  was  no  rock  on  the  lots. 

Mrs.  Davis  and  Mr.  Morris  petitioned  for  a  re-sale,  and  it 
was  ordered  by  the  special  term,  on  Mr.  Morris  stipulating  to 
bid  $4,950  at  the  sale,  and  repaying  to  the  purchasers  the 
amounts  paid  by  them  with  interest,  and  also  paying  their  costs 
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and  counsel  fees  in  examining  the  title.  The  purchasers  appeal 
from  that  decision. 

Mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  re- 
sale. But  such  inadequacy  of  price  as  would  amount  to  a 
fraud  will  authorize  a  re-sale ;  and  great  inadequacy  with  cir- 
cumstances of  excusable  mistake  will  have  the  same  effect.  No 
fraud  can  be  imputed  to  the  purchasers — but  when  the  great 
inadequacy  of  price  is  made  manifest,  with  the  fact  that  it  was 
brought  about  by  a  mistake  of  Mr.  Morris  as  to  the  time  when 
the  sale  would  take  place,  and  that  he  was  prepared  to  bid,  and 
would  have  bid  $4,950  for  the  property  rather  than  to  allow  it 
to  sell  for  less,  and  that  if  the  sale  is  not  opened,  he  will  be 
personally  liable  for  a  large  deficiency  ;  the  purchasers  would 
be  doing  a  great  wrong  to  him,  if  they  were  to  enforce  the 
sale,  and  the  court  may  interfere  to  prevent  this  wrong. 

This  is  not  like  the  case  of  Lord  v.  Feishl.  That,  as  Judge 
Edwards'  opinion  shows,  was  a  question  between  two  persons, 
each  claiming  to  be  purchasers  of  the  same  property,  not  be- 
tween the  owner  and  purchasers — and  he  held  there  was 
neither  irregularity,  fraud,  accident,  surprise  or  mistake,  within 
the  meaning  of  the  rules  which  have  been  laid  down  as  to 
opening  the  biddings  at  a  master's  sale. 

Here  there  was  accident,  the  failure  of  the  letter  intended 
by  the  plaintiff's  agent  to  notify  Morris  of  the  sale,  to  reach 
him, — and  there  was  his  mistake  as  to  the  time  when  the  sale 
would  take  place,  when  he  had  prepared  himself  to  bid  for  the 
property,  and  intended  to  bid  for  it,  and  supposed  he  was  still 
in  season  to  learn  the  true  time  of  the  sale;  there  was  also  a 
great  inadequacy  of  price.  However  inexpedient  it  may  be  to 
intermeddle  with  equity  sales  in  ordinary  cases,  no  harm  can 
result,  when  so  many  circumstances  concur,  all  appealing 
strongly  to  the  favorable  interposition  of  the  Court — and  when 
no  fault  or  negligence  is  imputable  to  the  owner,  or  to  the  per- 
son liable  for  the  deficiency. 

The  order  of  the  special  term  should  be  affirmed,  without 
costs,  with  the  modification  that  Mrs.  Davis  also  pay  the  extra 
sum  which  she  offered  to  pay. 
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TOWNEB  a.  CHURCH. 

i 

Supreme  Court,  First  District;  General  Term,  November  ',  1855. 
ATTACHMENT.  —  NON-RESIDENCE. 

A  person  who  carries  on,  within  the  city  of  New  York,  a  regular  and  systematized 
business,  and  who,  in  the  course  of  his  occupation,  spends  his  time  during  the 
regular  business  hours  of  the  business  days  of  the  week  in  the  city,  keeping  his 
bank  account  there,  and  there  in  good  faith  conducting  all  his  business  transac- 
tions, is  not  a  non-resident  within  the  meaning  of  the  attachment  laws  ;  although 
his  family  reside  in  another  State,  and  he  himself  spends  his  Sundays,  or  even  all 
his  nights  with  them. 

Appeal  from  an  order  refusing  to  set  aside  an  attachment. 

MITCHELL,  J.  —  The  affidavits  show  that  the  defendant  had 
resided  with  his  family  in  this  city,  and  done  business  here  for 
a  number  of  years,  until  about  May  last,  when  he  and  his 
family  removed  to  New  Haven,  in  Connecticut  ;  and  that  after 
that  he  and  they  called  that  his  residence.  They  also  show 
that  he  still  continued  to  keep  rooms  in  this  city,  where  "he 
boarded  and  lodged  all  the  week,  except  that  on  Saturday  he 
left  this  city  and  went  to  New  Haven,  where  he  remained  with 
his  family  until  Monday  morning,  when  he  returned  again  to 
this  city  ;  and  that  he  remained  here  the  rest  of  the  week,  day 
and  night,  attending  to  business.  It  is  very  certain  that  if  -the 
converse  of  this  case  were  proved,  and  it  were  shown  that  Mr. 
Church  was  never  here  except  on  Saturday  evening,  early  on 
Monday  morning,  and  on  Sundays,  it  would  be  held  that  he 
was  not  a  resident  of  this  State  in  the  sense  of  our  attachment 
laws  ;  to  be  such  a  resident  his  abiding  here  must  be  such  as 
to  subject  him  readily  to  the  process  of  our  courts  ;  his  regular 
and  continued  absence  in  the  case  supposed,  except  at  the  exact 
periods  when  it  would  be  unlawful  to  serve  process  on  him  or 
difficult  to  do  so,  would  be  deemed  to  exclude  him  from  the 
rights  of  a  resident,  so  far  as  those  laws  are  concerned.  It 
would  follow  that  courts  administering  law  in  Connecticut  on 
the  same  principle  as  we  do  here,  would  hold  him  a  non-resi- 
dent of  that  State  so  far  as  attachment  laws  are  concerned,  and 
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a  resident  of  this  State.  On  the  same  principle,  and  to  be  con- 
sistent with  the  adjudications  of  our  courts,  we  must  hold  that 
the  defendant  is  a  resident  of  this  State  and  not  of  Connecticut, 
within  the  meaning  of  our  attachment  laws.  Notwithstanding 
this,  the  defendant's  residence,  so  far  as  the  right  to  vote  is 
concerned,  or  for  the  purposes  of  administration  on  his  estate 
in  case  of  his  decease,  may  be  in  Connecticut,  and  he  may 
properly  call  himself,  for  those  reasons,  a  resident  of  that  State. 
The  order  refusing  to  discharge  the  attachment  is  reversed 
without  costs,  the  defendant  to  stipulate  not  to  bring  any  action 
on  account  of  the  attachment.  This  stipulation  is  proper,  as 
his  language,  and  that  of  his  friends,  naturally  misled  the 
plaintiff. 

COWLES,  J. — I  concur  in  the  reasoning  and  conclusions  of 
my  brother  Mitchell  in  this  case.  Whenever  a  person  carries 
on  a  regular  and  systematized  business  in  this  city,  in  which 
he  has  invested  his  working  capital,  whether  such  business  be 
mercantile,  manufacturing,  or  professional,  and  in  such  occu- 
pation or  business  here,  spends  his  time  at  least  during  the  reg- 
iifer  business  hours  of  the  day,  having  not  only  his  stock  in 
business  or  trade  here  invested,  but  his  bank  account,  if  he 
kept  one,  kept  here  too,  and  particularly  if  all  his  ordinary 
business  transactions  take  place  here;  such  person,  in  my  judg- 
ment, fails  to  come  within  the  fair  intent  and  meaning  of  our 
attachment  laws,  although  his  family  may  be  actually  residing 
in  New  Jersey  or  Connecticut,  or  any  other  State  other  than 
this,  and  he  himself  even  passes  all  of  his  nights  with  his 
family.  This  rule  would  apply  to  all  those  who  transact  their 
entire  business  in  this  city,  but  make  an  adjoining  State  merely 
a  place  of  residence  for  their  families ;  and  there  are  thousand 
such  doing  business  in  this  city. 

Process  in  these  cases  either  against  the  person  or  property 
is  as  easily  served  as  against  one  whose  family  resides  on  this 
Island.  But  such  business,  to  protect  the  party,  should  be 
bona  fide  and  real.  A  bank  account,  if  kept  by  such  party, 
should  be  kept  here,  and  the  whole  general  course  of  the  party's 
business  be  essentially  the  same  as  that  of  any  one  actually 
a  citizen,  engaged  in  business  here.  When  such  is  the  case, 
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attachments  should  not  be  granted,  and  can  never  become 
requisite. 

The  order  refusing  to  set  aside  the  attachment  should  be  re- 
versed, and  the  attachment  discharged  on  the  terms  proposed 
by  Mr.  Justice  Mitchell. 


WALDEN  a.  CRAFTS. 

New  York  Common  Pleas ;  General  Term,  December,  1856. 
STATUTE  OF  LIMITATIONS. — LIABILITY  OF  FACTOR. 

The  rule  is  settled  in  this  State  that  a  foreign  factor  is  not  liable  to  an  action  for  the 
proceeds  of  sales  by  him  for  account  of  his  principal  on  commission,  until  a  demand 
made  by  the  principal  or  instructions  to  remit. 

Nor  does  the  statute  of  limitations  commence  to  run  against  such  action  previous  to 
such  demand  or  instructions  to  remit. 

No  such  demand  or  instructions  will  be  presumed  from  lapse  of  time. 

The  mere  statement  in  the  complaint  that  the  claim  was  due  at  a  certain  time  does 
not  conclude  the  plaintiff  under  the  statute  of  limitations,  if  it  appear  from  the 
facts  stated  that  the  right  of  action  did  not  accrue  till  a  later  date. 

.  Appeal  from  a  judgment  rendered  on  trial  by  the  court  with- 
out a  jury. 

The  complaint  in  this  action,  alleged  that  during  the  year 
1838,  the  plaintiff  carried  on  mercantile  business  in  Great 
Britain,  and  the  defendants,  Samuel  F.  Crafts,  Henry  Stevens, 
and  John  Tucker,  were  in  partnership  in  business  in  New  York. 
That  during  1838,  plaintiff  consigned  goods  to  the  defendants, 
as  factors,  to  be  sold  on  commission.  That  the  defendants 
sold  the  goods  during  the  same  year,  on  a  credit  which  expired 
May  5,  1839,  and  on  that  day  there  was  a  balance  due  the 
plaintiff  from  the  defendants,  on  account  of  the  sales,  of 
$3936  28,  payment  of  which  had  been  demanded  since  that 
day,  but  had  never  been  made.  The  complaint  demanded 
judgment  for  $3936  28,  with  interest  from  May  5,  1839. 

The  action  was  commenced  in  November,  1850. 

The  defendants  pleaded  the  statute  of  limitations,  only. 
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The  plaintiff  replied,  denying  the  allegations  in  the  answer 
that  the  cause  of  action  did  not  accrue  within  six  years,  and 
also  set  up  that  at  the  time  when  it  did  accrue,  the  defendants 
all  resided  within  this  state,  but  afterwards  the  defendant, 
Tucker,  left  the  State ;  and  that  deducting  the  time  of  his  ab- 
sence, less  than  six  years  would  be  left  since  the  cause  of  action 
accrued. 

The  action  was  tried  before  Judge  Ingraham,  without  a 
jury  ;  who  decided  : — 

That  the  cause  of  action  did  not  accrue  until  plaintiff  de- 
manded payment  of  his  balance,  or  gave  instructions  to  remit. 

That  he  was  not  concluded  by  his  statement  in  the  com- 
plaint that  the  balance  claimed  became  due  on  May  5,  1839. 

That  there  was  no  legal  presumption  of  a  demand  made 
more  than  six  years  before  the  commencement  of  the  action. 

That  there  being  no  evidence  of  demand  or  instructions  to 
remit,  the  claim  was  not  barred  by  the  statute,  but  the  de- 
fendant was  entitled  to  interest  from  the  commencement  of  the 
suit  only. 

From  this  judgment  both  parties  appealed  to  the  general 
term. 

A.  F.  Smith,  for  plaintiff. 
Jeremiah  Larocque,  for  defendants. 

WOODRUFF,  J. — The  plaintiff  in  this  action  carrying  on  busi- 
ness in  the  kingdom  of  Great  Britain,  in  the  year  1838,  con- 
signed various  goods  to  the  defendants,  then  carrying  on  busi- 
ness as  copartners  in  the  city  of  New  York,  for  sale,  upon 
commission,  for  the  plaintiff's  account,  they  (the  defendants) 
guaranteeing  the  sales.  The  goods  were  received  by  the  de- 
fendants, and  sold  by  them  in  the  course  of  that  year  upon  such 
terms  as  to  credit,  as  entitled  the  plaintiff  to  demand  and  re- 
ceive payment  of  the  proceeds  on  the  5th  of  May,  1839.  On 
the  22d  day  of  November,  1850,  the  plaintiff  commenced  this 
action  to  recover  the  proceeds  of  the  goods,  and  it  was  averred 
in  the  complaint,  and  not  denied  in  the  answer,  that  after  the 
5th  day  of  May,  1839,  and  before  the  commencement  of  this 
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suit,  the  plaintiff  demanded  payment  of  such  proceeds  from 
the  defendants. 

The  defence  relied  upon  was  the  statute  of  limitations. 

It  appeared  on  the  trial  that  at  some  time  after  the  sale  of 
the  goods  the  defendants  rendered  to  the  plaintiff  an  account 
of  the  sales  and  of  the  charges  appertaining  thereto,  the  balance 
whereof  was  therein  stated  as  "  $3936  28,  due  April  25,  say 
May  5."  When  this  account  was  rendered  it  did  not  appear, 
except  so  far  as  it  might  be  inferred  from  the  circumstances, 
that  it  was  in  the  plaintiff's  possession,  and  was  produced  upon 
the  requirement  of  the  defendants  at  the  trial,  and  bore  date, 
New  York,  November  17,  1838. 

The  defendants  on  the  trial  insisted,  and  now  on  this  appeal 
insist,  that  the  plaintiff's  claim  is  barred  by  the  statute  of  limi- 
tations, while  the  plaintiff  insists  that  no  cause  of  action  arose 
in  the  plaintiff's  favor  until  after  demand  of  payment  by  him, 
or  after  instructions  to  remit,  and  that  the  statute  of  limitations 
did  not  begin  to  run  until  such  demand  made  or  instructions 
given. 

This  presents  the  sole  question  presented  by  the  defendants' 
appeal. 

After  a  careful  examination  of  the  authorities  referred  to  by 
the  counsel,  I  am  constrained  to  say,  that  this  court  is  bound 
to  regard  the  rule  as  settled  in  this  State,  that  a  foreign  factor 
is  not  liable  to  an  action  for  the  proceeds  of  sales  made  by  him 
for  account  of  his  principal  on  commission  until  a  demand 
made  by  the  principal  or  instructions  to  remit.  A  course  of 
previous  dealing  between  the  parties  might  be  equivalent  to 
such  demand  or  instructions,  as  establishing  an  implied  agree- 
ment to  do  in  the  particular  case  just  what  had  theretofore 
been  usual  and  customary  in  such  previous  dealings  ;  but  in  the 
absence  of  any  such  circumstances,  I  apprehend  it  is  settled  in 
this  State,  that  such  factor  is  not  liable  to  an  action  until  the 
foreign  principal  has  put  him  in  default. 

The  case  of  Ferris  v.  Parris,  (10  Johns.  7?.,  285),  is  directly 
to  this  point.  The  court  there  say  in  terms,  not  only  that  the 
factors  were  bound  to  pursue  the  directions  of  their  principal, 
but  after  apprising  him  of  the  sale,  to  wait  for  those  directions^ 
and  until  default  on  their  part  they  were  not  liable  to  an  action. 
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In  Leverick  v.  Meigs,  (1  Cow.,  646),  the  duty  of  a  factor  and 
the  nature  and  effect  of  a  commission  del  credere,  are  considered 
by  the  court  at  great  length,  and  the  rule  that  a  factor  may 
wait  for  instructions  as  to  the  mode  of  remitting  net  proceeds, 
and  that  he  is  not  liable  to  an  action  until  a  default  on  his  part 
in  remitting  or  paying  the  proceeds  according  to  the  order  of 
his  principal  is  stated.  And  in  that  case  also,  the  circum- 
stance that  the  factor  sells  under  a  del  credere  commission, 
guaranteeing  the  sales,  is  considered  and  shown  not  to  affect 
his  relation  to  his  principal  in  any  respect,  save  that  he  is  held 
to  an  unqualified  undertaking,  that  the  purchaser  of  the  goods 
shall  pay  for  the  goods  according  to  the  terms  of  sale. 

Taylor  v.  Bates,  (5  Cow.,  379),  reaffirms  the  principle. 

The  subsequent  cases  reaffirm  the  doctrine  in  terms  entirely 
explicit.  In  Cooley  v.  Betts,  (24  Wend.,  203),  the  very  point 
decided  was  that  an  action  will  not  lie  against  a  factor  or  agent 
to  whom  goods  are  sent  to  be  sold  at  auction,  for  the  proceeds' 
thereof,  without  a  demand  of  such  proceeds,  or  instructions  to 
remit — and  in  that  case,  while  the  opinion  seems  to  admit  a 
doubt  whether  an  action  for  not  accounting  might  not  lie  with- 
out a  demand  of  an  account  of  the  sales,  it  affirms  that  an 
action  for  the  money  cannot  be  sustained  without  proof  of  a 
demand  or  instructions.  In  Lillie  v.  Hoyt,  (5  Hill,  395),  though 
a  mere  collecting  agent  was  held  liable  without  a  demand,  it 
is  regarded  as  settled  that  a  foreign  factor  is  not.  In  Hays  v. 
Stone,  (7  Hill,  128),  it  is  again  said  of  factors  in  New  York,  who 
received  moneys  for  a  principal  residing  in  Liverpool,  that  "  no 
cause  of  action  arose  against  them  by  the  mere  receipt  of  the 
money,  but  a  demand  and  refusal  to  pay  or  some  misapplica- 
tion of  the  money,  or  some  violation  of  orders  was  necessary  to 
be  shown  before  any  right  of  action  would  be  established  in 
favor  of  the  plaintiff— and  in  Baird  v.  Walker,  (12  Barb.,  300), 
the  same  rule  is  distinctly  affirmed. 

The  justice  of  the  rule  is  very  apparent  when  another  prin- 
ciple is  taken  into  view,  viz.,  that  if  the  factor  undertakes  to 
remit  when  no  direction  or  authority  has  been  given,  the 
remittance  is  at  his  own  risk,  and  hence  the  rule  stated  in  one 
of  the  cases  above  mentioned,  and  also  in  Hurback  v.  Mollenen, 
(2  Duer,  252),  that  it  is  his  duty,  giving  early  information  of  the 
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receipt  of  the  money  or  sale  of  the  goods,  to  retain  the  proceeds 
subject  to  the  order  of  his  principal,  unless  he  has  been  directed 
or  authorized  to  remit  them. 

This  point  I  must  therefore  regard  as  settled,  that  until  a 
demand  made  of  the  defendants,  or  until  instructions  were 
given  to  remit,  the  plaintiffs  in  this  case  could  not  maintain  an 
action  for  the  proceeds  of  the  goods. 

The  next  step  in  the  present  inquiry,  viz.,  When  did  the 
Statute  of  Limitations  begin  to  run  in  favor  of  the  defendants? 
seems  to  me  answered  in  the  very  terms  in  which  the  rule  is 
above  stated.  The  cause  of  action  cannot  be  said  to  accrue  to 
the  plaintiff,  until  he  be  in  a  situation  in  which  if  he  bring  suit 
his  action  may  be  maintained,  and  this  view  is  in  like  manner 
recognized  by  the  cases.  In  Lillie  v.  Hoyt,  it  is  said  that  where 
the  party  is  to  be  protected  until  demand,  "  it  follows  that  he 
ought  not  to  be  allowed  the  benefit  of  the  statute  running  till 
a  demand  is  made."  I  can  discover  no  ground  for  saying  that 
a  plaintiff  who  has  no  cause  of  action,  is  within  a  statute  bar 
only  applying  six  years  after  the  cause  of  action  has  accrued. 
The  very  point  was  determined  in  conformity  with  this  view 
of  the  subject  in  Baird'y.  Walker,  (12  Barb.,  300),  and  the  case 
cited  in  many  of  the  cases  above  mentioned,  Topham  v.  Brad- 
dick,  (1  Taunt.,  571),  is  to  the  same  effect. 

It  is  argued  that  it  contravenes  the  spirit  of  the  statute  to 
make  its  operation  depend  upon  the  will  of  the  plaintiff,  and  to 
enable  him,  by  omitting  to  make  the  demand,  to  preserve  the 
right  to  claim  the  money  for  an  indefinite  number  of  years. 
The  answer  is  plainly  this :  when  parties  place  themselves  in 
such  legal  relations  to  each  other  voluntarily,  neither  can  com- 
plain. The  hardship  upon  the  defendants  (if  there  be  any 
hardship  in  the  matter)  is  no  greater  than  in  any  case  in  which 
an  actual  demand  is  necessary  by  the  very  terms  of  the  agree- 
ment of  the  parties.  Or  to  take  an  analogous  case  of  an  agree- 
ment to  pay  a  person  so  much  money  in  thirty  days  after  his 
return  from  Europe  to  New  York.  If  he  do  not  return  until 
four  years  have  passed,  would  it  be  claimed  that  he  must  sue 
within  two  years  or  two  years  and  thirty  days  thereafter.  It 
could  not,  I  think,  be  successfully  insisted  in  such  case,  that 
the  statute  began  to  run  until  thirty  days  after  such  return. 
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Unless  we  can  go  to  the  length  of  saying  that  wherever  the 
plaintiff  has  it  in  his  power  to  perfect  his  right  of  action  by 
performing  on  his  part  the  condition  upon  which  it  will  accrue 
to  him,  there  the  statute  begins  to  run  from  the  date  of  the 
promise  to  which  the  condition  is  annexed,  we  cannot  say  that 
the  statute  in  this  case  began  to  run  until  demand  made. 

I  know  of  no  rule  of  construction  and  of  no  authority  which 
will  warrant  such  an  interpretation  of  the  statute,  and  in  the 
face  of  the  authorities  to  which  I  have  referred,  it  is  proper 
that  I  should,  if  I  thought  otherwise,  so  far  defer  to  those 
authorities  as  to  leave  it  to  the  court  of  last  resort  to  adopt  such 
a  construction  if  it  be  made  to  appear  the  proper  view  of  the 
statute. 

I  fully  concur  in  the  opinion  at  special  term,  that  the  lan- 
guage of  the  present  complaint,  in  stating  the  gross  proceeds 
of  sales,  and  then  the  charges  and  expenses  as  "leaving  a  bal- 
ance due  on  May  5,  1838,  of  $3,930  38,"  does  not  alter  the 
result  in  this  case,  not  only  because  that  was  a  statement 
of  the  result  of  deducting  the  amount  of  charges  and  expenses 
from  the  gross  proceeds,  and  stating  the  mere  legal  inference 
therefrom,  but  because  this  balance,  although  due,  was  not  (for 
the  reasons  above  given)  payable,  until  after  demand. 

It  is  said  that  from  the  lapse  of  time  a  demand  may  be  pre- 
sumed, and  such  a  suggestion  is  made  in  some  of  the  cases. 
If  this  be  conceded,  at  what  period  will  the  demand  be  pre- 
sumed to  have  been  made.  No  criterion  is  suggested  beyond 
the  words  "  a  great  lapse  of  time."  Surely  such  a  presumption 
of  demand  would  not  exist  until  the  six  years  expired,  and  if 
the  statute  does  not  begin  to  run  until  the  time  arrives  at  which 
it  is  presumed  the  demand  was  made,  this  would  not  aid  the 
defendant  in  this  case,  for  even  in  this  view  the  plaintiff  may 
insist  that  the  presumed  demand  was  on  the  last  day  of  the 
sixth  year,  with  as  much  propriety  as  the  defendant  may  pre- 
sume that  it  was  made  at  an  earlier  day.  My  conclusion  is 
that  there  is  not,  in  this  case,  any  legal  presumption  that  a  de- 
mand was  made  more  than  six  years  before  the  action  was 
commenced. 

The  result  is  that  there  is  no  ground  for  reversing  the  judg- 
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merit  upon  the  appeal  of  the  defendant  herein,  but  that  it  should 
be  affirmed. 

In  relation  to  the  appeal  brought  by  the  plaintiffs  herein,  it 
is  sufficient  to  say  that  though  brought  to  argument  in  connec- 
tion with  the  defendant's  appeal,  it  was  so  done  upon  the  un- 
derstanding that  the  court,  if  they  deemed  the  defendant's 
appeal  without  sufficient  foundation,  should  affirm  the  judg- 
ment. Had  it  been  otherwise,  I  should,  I  think,  have  felt 
bound  by  the  case  of  Erown  v.  Delafield,  (6  Denio,  445),  and 
the  reasons  there  given,  to  affirm  the  judgment. 

Judgment  affirmed  with  costs. 


RANDALL  a.  RAAB. 

Supreme  Court,  First  District ;  General  Term,  December,  1855. 
STATUTE  OF  LIMITATIONS. 

When  disseisin  takes  place  after  descent  cast,  but  during  the  existence  of  some  par- 
ticular estate  which  intervenes  and  prevents  any  right  of  entry  on  the  part  of  the 
reversioner  until  the  determination  of  that  particular  estate,  the  statute  of  limita- 
tions does  not  begin  to  run  against  the  reversioner  until  such  outstanding  particular 
estate  is  determined.  In  such  case  the  reversioner  and  the  remainder  man  each 
have  twenty  years  after  the  commencement  of  their  right  of  entry,  to  bring  suit. 

Where  the  fee  vests  in  one  then  under  disability,  the  right  of  immediate  entry  com- 
mences upon  the  vesting  of  the  fee,  but  as  the  one  in  whom  it  vests  is  under  dis- 
ability, the  law  gives  ten  years  in  which  to  sue. 

Ejectment  will  not  lie  against  a  mortgagee  in  possession  under  the  mortgage  after 
default,  to  recover  the  premises,  before  redemption  under  the  mortgage. 

Appeal  from  a  judgment  rendered  upon  trial  by  the  court 
without  a  jury. 

This  was  an  action  brought  by  Collover  Randall  and  Sophia 
his  wife,  against  John  Raab,  to  recover  a  lot  of  land  in  Essex- 
street,  in  the  city  of  New  York.  The  answer  set  up  the 
statute  of  limitations,  and  averred  title  in  the  defendant. 

The  cause  was  tried  May  19, 1854,  before  Mitchell,  J.,  with- 
out a  jury.  The  following  facts  were  admitted  and  found. 
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That  the  premises  in  question  were  formerly  owned  by  Peter 
Collyer. 

That  Peter  Collyer,  in  1804,  made  a  will,  devising  the  lot  in 
question  to  his  daughter,  Catharine. 

That,  in  1804  he  died,  leaving  the  following  children  : — 
Charles,  James,  Peter,  Eve,  wife  of  John  Provoost,  Jane,  wife 
of  William  Van  Cott,  Margaret,  wife  of  George  Tiebout,  and 
Catharine,  wife  of  John  D.  Provoost. 

That  Catharine  and  her  husband  immediately  took  possession 
of  the  lot  in  question,  claiming  to  hold  it  in  fee,  by  virtue  of 
the  devise,  and  on  May  10,  1805,  the  widow  and  other  children 
of  Peter  Collyer,  joined  in  conveying  the  lot  to  Catharine. 

That  on  June  14,  1809,  Catharine  being  still  in  possession, 
she,  with  her  husband,  mortgaged  the  lot  to  Ezekiel  Bishop. 

That  Catharine  died  in  1809  or  1810,  leaving  her  husband 
and  five  children  of  that  marriage,  Margaret,  Catharine,  Eliza, 
Sophia,  and  Peter,  surviving  her ;  after  which  her  husband, 
John  D.  Provoost,  continued  in  possession  until  about  Septem- 
ber 4,  1815. 

That,  in  1815,  Bishop  foreclosed  the  mortgage,  making  John 
D.  Provoost  sole  defendant ;  and  the  lot  was  bought  in  by 
Bishop  at  the  sale,  and  conveyed  to  him  by  the  master. 

That  Bishop  thereupon  took  possession  of  the  lot,  and  subse- 
quently conveyed  to  Ackley,  who -subsequently  conveyed  to 
Nelson,  whose  heir  held  the  lot,  claiming  it  in  fee,  down  to 
January  22,  1850,  when  the  premises  were  sold  under  a  de- 
cree, (to  which  neither  of  the  present  plaintiffs  were  parties,) 
to  the  present  defendant,  John  Raab  ;  and  they  were  subse- 
quently conveyed  to  and  held  by  him  thereafter. 

That  John  D.  Provoost  died  in  1841. 

That  Sophia,  daughter  of  John  D.  and  Catharine  Provoost, 
married  Collover  Randall,  she  and  her  husband  being  the 
plaintiffs. 

The  conclusion  of  law.  drawn  by  the  court  from  these  facts 
was,  that  the  plaintiffs  could  not  recover,  because  the  defend- 
ant was  in  possession  of  the  premises  either  under  a  mortgage 
which  was  not  shown  to  be  paid,  nor  as  to  which  was  any 
tender  of  payment  shown,  or  as  the  lawful  owner  in  fee  of  the 
premises. 
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The  defendant  entered  judgment  for  his  costs,  from  which 
the  plaintiffs  now  appealed. 

John  Townshend,  for  appellant. — I.  The  plaintiffs  were 
seized  in  fee.  1.  The  mortgage  by  Catharine  Provoost  and 
her  husband  created  only  a  lien,  it  did  not  divest  the  fee, 
and  on  the  death  of  said  Catharine,  the  fee  descended  to 
her  heirs,  inter  at ,  the  female  plaintiff.  (Raynor  v.  "Wilson, 
6  Hill,  469  ;  Astor  v.  Hoyt,  5  Wend.,  603 ;  Jackson  v.  Meyers, 
11  Wend.,  533 ;  Southworth  v.  Van  Pelt,  3  Barb.,  349 ; 
Calkins  v.  Calkins,  lb.,  312;  Fort  v.  Gooding,  6  lb.,  60, 
which  questions  Phyfe  v.  Riley,  15  Wend.,  248  ;  Runyon 
v.  Mersereau,  11  Johns.  R.,  534;  Jackson  v.  Bronson,  19 
Johns.  R.,  325;  Dickerson  v.  Jackson,  6  Cow.,  149;  Peter- 
son v.  Clark,  15  Johns.  R.,  205,  cited  and  approved  in  Van 
Pelt  v.  McGraw,  4  Comst.,  112  ;  Farmers'  Loan  Co.  v.  Edwards, 
26  Wend.,  555 ;  Clark  v.  Beach,  6  Conn.  R.,  144 ;  Godfrey  v. 
Caldwell,  2  Calif.  R.,  492  ;  Gardner  v.  Heart,  3  Den.,  233  ; 
Jackson  v.  Welland  Canal,  4  Johns.  R.,  43  ;  Van  Duyne  v. 
Thayer,  14  Wend.,  236,  is  opposed  to  King  v.  Merchants'  Ex- 
change Co.,  1  Seld.,  557.)  2.  The  decree  of  foreclosure  opera- 
ted only  on  the  estate  of  the  tenant  by  the  curtesy.  It  did  not 
affect  the  owners  in  fee,  they  not  being  parties.  (Bromet  v. 
Moore,  9  Hare,  374 ;  12  Eng.  L.  &  E.  R.,  241). 

II.  The  plaintiffs  had  the  right  of  immediate  possession.  1. 
Bishop  did  not  enter  with  the  assent  of  the  plaintiffs,  but  solely  as 
purchaser  under  the  foreclosure  decree,  his  right  ceased  with  the 
life  of  the  tenant  by  the  curtesy,  and  after  that  event  he  could 
not  nor  could  his  assignee  defend  their  possession  by  virtue  of 
the  mortgage.  (Edwards  v.  Farmers'  Insurance  Co.,  26  Wend., 
487  ;  Watson  v.  Spencer,  20  Wend.,  260 ;  Ash  v.  Dawnay, 
16  Eng.  L.  &  E.  R.,  501 ;  Rowley  v.  Rice,  11  Mete.,  338, 
and  see  12  Ib.,  279  ;  Story,  Eq.  Jur.  §  1028,  a ;  Brewster  v. 
Striker,  2  Comst.,  40.)  2.  If  Bishop  had  a  right  of  lien,  it  was 
lost  when  he  conveyed  the  premises,  without  assigning  the 
mortgage.  (Edwards  v.  Farmers'  Insurance  Co.,  26  Wend., 
491 ;  Wilson  v.  Trout,  2  Cow.,  230  ;  Post  v.  Arnot,  2  Den.,  344 ; 
Urquhart  v.  Mclver,  4  Johns.  R.,  115;  Walther  v.  Wetmore, 
1  Smith's  C.  P.  R.,  24 ;  Wing  <o.  Griffin,  1  Smith,  162  ;  Jackson 
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i).  Bronson,  19  Johns.  12.,  325;  McFarland  v.  Wheeler,  26 
Wend.,  467.) 

III.  No  tender  of  payment  or  payment  of  the  mortgage  was 
necessary  to  entitle  the  plaintiffs  to  maintain  the  action. 
1.  The  mortgage  was  satisfied  by  the  foreclosure  and  sale. 
(People  v.  Beebe,  1  Barb.,  388).  2.  The  defendant  by  setting 
up  a  title  in  fee,  instead  of  insisting  on  fthe  lien,  waived  the 
necessity  of  a  tender.  (Story  on  Bailments,  §  439  ;  Dirks  v. 
Richards,  5  Scott,  N.  R.,  534 ;  1  C.  &  M.,  626 ;  Gurr  v.  Cuth- 
bert,  12  Law  J.  N.  S.,  309  Ex. ;  Wild  v.  Harris,  18  Ib.,  297, 
C.  P. ;  Wallace  v.  Warren,  2l>.,  449,  Ex. ;  Cooper  v.  Willomatt 
9  Jur.,  598  ;  Scarfe  v.  Morgan,  4  Nee.  &  W.,  270  ;  White  v. 
Ganier,  2  Bing.,  23  ;  Boardman  v.  Sil,  1  Camp.,  410 ;  Everett 
v.  Coffin,  6  Wend.,  608 ;  Piquett  v.  McKay,  2  Blackf.,  465 ; 
Frankland  v.  Lovelock,  10  Jur.,  246  ;  Short  v.  Stone,  Ib.,  245  ; 
Jones  v.  Judd,  4  Comst.,  413;  Young  v.  Hunter,  2  Seld.,  207; 
Gilbert  v.  Danforth,  Ib.,  596).  3.  The  existence  of  the  litu 
would  not  warrant  a  judgment  for  the  defendant  (Code,  §  274). 

IY.  The  defendant  not  having  set  up  the  lien  in  his  answer, 
could  not  insist  upon  it  on  the  trial.  (Code,  §  252 ;  Brazil  t>. 
Isham,  2  Kern.,  9 ;  S.  C.,  1  Smith's  C.  P.  E.,  506 ;  Farmers' 
Loan  Co.  v.  Edwards,  26  Wend.,  555 ;  White  v.  Shettigue, 
13  Mees.  &  W.,  603  ;  Dewey  v.  Hoag,  15  Barb.  365 ;  Corning 
v.  Corning,  2  Seld.,  97 ;  Stuart  v.  Farmers'  Bank,  19  Johns., 
506;  Field  v.  Mayor  of  New  York,  2  Seld.,  179;  Jackson  v. 
Whedon,  1  Smith's  G.  P.  It.,  142 ;  Walther  v.  Wetmore,  Ib., 
24  ;  Catlin  v.  Gunter,  1  Duer,  265  ;  Garvey  v.  Fowler,  4  Sand., 
667 ;  Houghton  v.  Townsend,  8  How.  Pr.  12.,  443;  Edson  v.  Del- 
lage,  Ib.,  274;  Sinclair  v.  Jackson,  8  Cow.,  543;  Dobson  v. 
Pearce,  1  Abbotts1  Pr.  It.  97;  S.  C.,  2  Kern.,  165). 

A.  L.  Jordan,  for  respondent. — I.  Catharine,  the  daughter 
of  Peter  Collyer  (wife  of  John  D.  Provoost),  took  an  estate  for 
her  life  in  the  lot  in  question,  under  the  will  of  Peter  Collyer  ; 
and  subsequently  an  estate  in  fee,  under  the  deed  from  the 
widow  and  children  of  the  said  Peter  Collyer,  (4  Cruise  on 
Heal  Property). 

II.  By  the  marriage  of  Catharine  with  John  D.  Provoost 
(and  the  birth  of  issue),  the  latter  became  seized,  as  of  free- 


NEW-YORK.  311 


Randall  a.  Kaab. 


hold,  of  a  life  estate,  as  tenant  by  curtesy.      (Kent's   Com., 
4  ed.,  28). 

III.  The  mortgage  by  Catharine  and  her  husband,  bound  the 
life  estate  of  the  latter  and  the  fee  of  the  former. 

IV.  On  the  death  of  Catharine,  in  1809  or  1810,  the  fee 
descended  to  her  children  and  heirs  at  law,  subject  to  the 
mortgage ;  and  the  life  estate  by  the  curtesy  vested  in  pos- 
session in  her  husband,  also  subject  to  the  mortgage. 

V.  The  foreclosure  against  John  D.  Provoost,  as  sole  de- 
fendant, and  the  sale  under  that  foreclosure  to  Ezekiel  Bishop, 
at  the  least  vested  in  Bishop,  an  estate  for  the  life  of  the  said 
John  D.  Provoost. 

VI.  Bishop  (or  Nelson,  who  had  succeeded  to  his  rights)  on 
the  death  of  John  D.  Provoost,  in  1841,  being  in  possession, 
became  arid    was   seized  in  fee,  as  mortgagee  in   possession, 
under  the  mortgage  of  Catharine. 

VII.  Ejectment  will  not  lie  against  a  mortgagee  in  posses- 
sion, and  the  conclusion  of  law  and  judgment  of  the  court 
were,  therefore,  correct  and  proper.    (Phyfe  v.  Riley,  15  Wend., 
248,  and  cases  cited). 

VIII.  The  action  is  barred  by  the  statute  of  limitations; 
more  than  twenty  years,  (to.  wit,  thirty-seven  years)  having 
elapsed  since  the  purchase,  by  Bishop,  under  the  foreclosure 
sale,  and  since  he,  Bishop,  first  claimed  to  hold  adversely  in 
his  own  right ;  and  more  than  ten  years  having  elapsed  since 
the  death  of  John  D.  Provoost,  the  tenant  for  life  by  the 
curtesy.     Twenty  years  is  a  bar  when  there    is  no  legal  im- 
pediment to  the  prosecution,  and  when  there  is  an  impediment 
at  and  after  the  lapse  of  twenty  years,  ten  years  additional  only 
are  allowed  after  the  impediment,  is  removed.     (Jackson,  ex 
dem.  Connor  v.  Caines,  21  Johns.,  301 ;  Moore  v.  Jackson,  4 

Wend.,  63 ;  Jackson  v.  Johnson,  5  Cow.,  74 ;  Jackson  v.  Moore, 
6  Jb.,  727 ;  Lafrombie  v.  Jackson,  8  Tb.,  539.) 

COWLES,  J. — I  am  unable  to  see  how  the  Statute  of  Limita- 
tions can  operate  to  bar  this  action. 

Mrs.  John  D.  Provoost  was  the  ancestor  through  whom  these 
plaintiffs  claim.  She  died  seized  of  the  premises  in  1810, 
leaving  her  surviving  her  husband  and  several  children.  John 
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D.  Provoost,  the  husband,  was  tenant  by  the  curtesy  consum- 
mate upon  her  death,  which  particular  life  estate  continued  in 
existence  until  his  death  in  1841. 

It  was  during  the  existence  of  this  life  estate  that  the  dissei- 
sin under  which  the  defendant  sets  up  his  adverse  title,  took 
place  by  the  entry  of  Bishop,  or  at  least  by  his  assumed  con- 
ve}'ance  in  fee  to  Ackley,  in  1815.  When  that  disseisin  took 
place,  the  heirs  of  Mrs.  Provoost  held  only  the  reversion  sub- 
ject to  the  determination  of  the  life  estate.  From  1810,  when 
their  mother,  Mrs.  Provoost,  died,  including  the  time  of  the 
disseisin  in  1815,  down  to  1841,  when  John  D.  Provoost  him- 
self died,  there  wras  no  time  when  the  heirs  of  Mrs.  Provoost 
possessed  any  right  of  entry  upon  the  premises,  or  ability  to 
bring  ejectment. 

The  disseisin  took  place  after  the  reversion  had  vested,  but 
during  the  existence  of  the  tenancy  by  the  curtesy. 

When  disseisin  takes  place  after  descent  cast  but  during  the 
existence  of  some  particular  estate,  which  intervenes  and  pre- 
vents any  right  of  entry  on  the  part  of  the  reversioner  until 
the  determination  of  that  particular  estate,  I  do  not  understand 
that  the  statute  of  limitations  begins  to  run  against  the  rever- 
sioner until  such  outstanding  particular  estate  is  determined. 
In  such  cases  the  reversioner  and  the  remainderman  each  have 
twenty  years  after  the  determination  of  such  particular  estate, 
or  in  other  words,  twenty  years  after  the.  commencement  of  their 
right  of  entry,  to  bring  suit. 

This  is  not  the  case  when  the  fee  vests,  but  on  first  vesting 
finds  the  one  in  whom  it  vests  under  disability  by  reason  of 
infancy,  coverture,  &c.  (Code,  §  88.)  In  that  class  of  cases, 
the  right  of  immediate  entry  commences  eo  instanti  the  vesting 
of  the  fee — but  as  the  one  in  whom  it  vests  is  under  disability 
to  sue,  the  law  gives  ten  years  after  disability  removed  in  which 
to  prosecute.  (Jackson  v.  Sellick,  8  Johns.,  262 ;  Jackson  v. 
Johnson,  5  Cow.,  74 ;  Moore  v.  Jackson,  4  Wend.,  58 ;  Car- 
penter v.  Schermerhorn,  2  Barb.  Ch.  Rep.,  314). 

But  in  cases  where  the  particular  estate  exists  when  the  dis- 
seisin takes  place,  and  the  reversion  has  also  vested  before  the 
disseisin,  there  the  statute  will  not  begin  to  run  against  the 
reversioner  or  remainderman  until  the  determination  of  the 
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particular  estate.  And  the  reason  is  both  obvious  arid  just — 
for  there  has  been  no  time  when  any  one  except  the  particular 
estate  man  had  a  right  of  entry  against  the  disseisor  so  long  as 
such  particular  estate  was  outstanding.  The  laches  of  the  life 
estate  man  shall  not  be  charged  in  such  cases  to  the  reversioner 
or  remainderman,  for  neither  he  nor  any  ancestor  or  predeces- 
sor whom  he  represents,  or  under  whom  he  takes,  has,  until  the 
particular  estate  was  determined,  possessed  any  right  to  enter 
or  bring  suit.  (Jackson  v.  Schermerhorn,  4  Johns.,  390  ;  Jack- 
son v.  Johnson,  supra).  Although  on  the  death  of  Mrs.  Pro- 
voost  the  reversion  was  cast  upon  her  heirs,  yet  no  right  of 
entry  descended  until  the  tenancy  by  the  curtesy  terminated, 
in  other  words  there  was  no  seisin  in  them  until  that  event 
took  place.  (Jackson  v.  Sellick,  supra.) 

Had  this  disseisin  take,n  place  during  the  lifetime  of  Mrs. 
John  D.  Provoost,  plaintiff's  ancestor,  and  after  the  estate  had 
vested  in  her,  then,  as  the  right  of  immediate  entry  would  have 
existed  in  her,  the  statute  would  have  begun  to  run  both  against 
her  and  her  heirs ;  but  as  she  was  under  coverture  at  the  time 
her  estate  vested,  the  law  would  also,  in  that  case,  have  given 
her  ten  years  after  disability  removed  in  which  to  sue,  and  she 
dying  before  her  husband,  her  heirs  would  also  have  had  ten. 
years  after  termination  of  her  husband's  tenancy  by  the  cur- 
tesy in  which  to  sue.  But  that  is  not  the  case  here.  The  dis- 
seisin took  place  when  no  one  but  the  life  estate  man  possessed 
any  right  of  entry,  and  therefore  these  plaintiffs  had  twenty 
years  from  the  time  their  right  of  entry  first  accrued  (which 
was  in  1841)  within  which  to  enter  or  bring  ejectment. 

But  on  the  other  branch  of  the  case  this  suit  must  fail. 

It  is  not  shown  or  claimed  on  the  part  of  the  plaintiffs,  that 
the  moneys  secured  by  the  mortgage  given  by  John  D.  Pro- 
voost and  wife  to  Bishop,  and  which  became  due  in  1810,  have 
ever  been  paid,  or  were  all  raised  by  the  foreclosure  sale  in  1815. 

Bishop  therefore  is  to  be  regarded  as  a  mortgagee  acquiring 
possession  by  and  entering  under  his  mortgage  after  default  in 
the  payment  of  the  same.  In  1815  he  could,  after  such  de- 
fault, have  acquired  possession  by  ejectment,  although  such 
remedy  is  now  abolished.  (2  Rev.  Stats.,  312,  §  57). 

Bishop's  rights,  however,  as  mortgagee  in  possession  after 
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default,  had  all  accrued  before,  and  were  not  divested  by,  the 
adoption  of  the  Revised  Statutes,  and  having  thus  acquired 
possession,  he  was  authorized  by  law  to  protect  himself  in  pos- 
session under  his  mortgage  until  the  whole  moneys  thereby 
secured  were  paid,  or  the  time  for  redeeming  had  passed. 
(Van  Duzen  v.  Thayer,  14  Wend.,  233  ;  Phyfe  v.  Riley,  15 
Wend.,  248.) 

It  is  unnecessary  to  discuss  the  question  raised  in  Fort  v. 
Burch,  (6  Bar!).,  248),  by  Paige,  J.,  whether  a  mortgagee 
acquiring  possession  since  the  Revised  Statutes,  can  protect  his 
possession  under  his  mortgage  after  default.  It  is  enough  for 
all  the  purposes  of  this  suit  that  in  1815  Bishop  could,  and  that 
too  whether  he  entered  by  consent  or  under  claim  of  title. 
(Van  Duzen  v.  Thayer,  14  Wend.,  233.) 

This  right  to  hold,  which  vested  in  Bishop,  has  passed  by  his 
grant  to  those  who  hold  under  him.  (Jackson  v.  Winckler,  10 
Johns.,  480 ;  Jackson  v.  Delancey,  11  Johns.,  365 ;  13  Johns., 
537 ;  Jackson  v.  Bowen,  7  Cow.,  13). 

The  character  of  his  title  was  that  of  an  absolute  and  unquali- 
fied right  to  the  possession  of  the  premises,  and  the  enjoy- 
ment of  the  rents,  issues,  and  profitsy<mwr,  subject  to  be  de- 
feated by  a  decree  for  redemption  under  the  mortgage.  Such 
an  interest  is  an  estate  in  the  land.  It  is  in  effect  a  defeasible 
fee — a  fee  subject  to  be  defeated  by  a  redemption  only. 

Surely  such  an  estate  is  the  subject  of  sale,  and  passed  under 
the  successive  grants  from  Bishop  to  the  defendant  who  claims 
under  him.  Three  successive  grants  have  also  carried  to  the 
defendant  the  mortgage  itself,  as  one  of  the  incidents  or  muni- 
ments of  his  title.  (Jackson  v.  Bowen,-  7  Cow.,  13). 

Ejectment  to  recover  the  premises  before  redemption  under 
the  mortgage  will  not  lie.  This  being  conclusive  of  the  case, 
it  is  unnecessary  to  discuss  the  other  questions  raised  on  the 
argument.  The  judgment  below  must  be  affirmed  with  costs.* 

*  Mr.  Townshend  subsequently  moved,  in  this  case,  at  General  Term,  February, 
1856.  for  an  order  that  the  appeal  be  re-argued,  on  the  ground  that  the  opinion 
showed  the  judge  who  pronounced  it  was  laboring  under  the  error  of  supposing  this 
to  be  an  action  of  ejectment,  and  subject  to  the  rules  which  governed  that  action. 
That  the  opinion  "  gave  the  major  premise  and  conclusion  of  a  syllogism  of  which 
the  tuppressed  premises  must  be  '  this  is  an  action  of  ejectment,'  and  as  that  was 
manifestly  false,  the  conclusion  was  necessarily  false."  The  motion  was  denied. 
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JACQUERSON  a.  VAN  ERBEN. 

Supreme  Court,  First  District;  General  Term,  December,  1855. 
FILING  OF  COMPLAINT. — MISSTATEMENT  OF  DATE. 

That  a  summons  served  by  publication  misstates  the  day  of  the  month  on  which  the 

complaint  was  filed,  is  not  an  irregularity  which  affects  the  judgment. 
But  if  the  defendant  is  misled  by  the  error,  he  may  be  relieved  on  the  merits. 

Appeal  from  an  order  at  special  term,  denying  a  motion  to 
vacate  a  judgment  for  irregularity. 

MITCHELL,  J. — On  the  appeal  the  only  objection  made  by  the 
defendant  to  the  judgment  is,  that  (the  action  being  against 
the  defendants  as  non-residents)  the  complaint  was  filed  on 
September  22,  1854:,  and  the  summons  published  and  dated  on 
September  23,  1854,  stated  that  the  complaint  "  has  this  day 
been  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York."  The  Code  (§  135)  requires  the  complaint  to  be  first 
filed  in  cases  of  publication,  and  that  the  summons  must  state 
the  time  and  place  of  filing.  It  does  not  say  that  it  shall 
state  the  day  nor  the  hour,  nor  the  part  of  the  clerk's  office  in 
which  it  was  filed,  but  the  time  and  place.  The  place  is  suffi- 
ciently stated  when  the  office  of  the  clerk  of  the  county  is  men- 
tioned, and  if  it  should  add,  with  the  deputy  clerk,  or  the 
chambers  clerk,  or  special  term  clerk,  and  there  should  be  an 
error  in  this,  it  would  not  make  the  judgment  irregular.  As  it 
would  be  an  error  in  a  matter  not  required  by  the  statute,  and 
would  not  mislead,  it  would  not  therefore  be  allowed  to  have 
any  effect.  So,  if  the  month  of  filing  be  stated,  that  is  enough 
to  comply  with  the  statute,  and  an  error  in  stating  the  day  does 
not  make  void  the  judgment.  If  the  defendant  was  misled  by 
it,  he  could  have  relief  on  the  merits.  Here  the  complaint  was 
on  file  on  the  twenty-third,  the  day  mentioned,  although  it  was 
filed,  in  fact,  on  the  twenty-second.  The  Code  was  sufficiently 
complied  with,  and  the  order  refusing  to  vacate  the  judgment 
should  be  affirmed  with  costs. 
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SMALL  a.  WHEATON. 

New  York  Common  Pleas  ;  General  Term,  November,  1855. 
EXECUTION. — LEAVE  TO  ISSUE. — INSOLVENT  DISCHARGE. 

Where  a  judgment  remained  unpaid  more  than  five  years,  and  after  its  recovery  the 
defendant  obtained  a  discharge  in  insolvency  which  was  afterwards  adjudged 
void, — Held,  that  the  plaintiff  should  have  leave  to  issue  execution  on  the  judg- 
ment. 

A  plaintiff  may  have  leave  to  issue  execution  on  a  judgment  five  years  old  and  up- 
wards, notwithstanding  that  he  has  brought  an  action  upon  it,  and  has  recovered 
a  new  judgment  therein. 

Appeal  from  an  order  of  the  special  term,  granting  leave  to 
plaintiff  to  issue  execution  on  a  judgment  recovered  in  1845. 

In  1845  a  judgment  was  recovered  against  Wheaton  by 
Williams,  Dellicker,  Baldwin,  and  Small,  and  was  subsequently 
assigned  to  Small.  In  1848  an  insolvent  discharge  was  granted 
to  the  defendant.  Small  afterwards  brought  an  action  upon 
the  judgment  in  the  Common  Pleas,  in  which  the  discharge 
was  held  void  on  the  trial,  and  this  ruling  sustained  by  the 
general  term.  The  grounds  for  this  opinion  are  fully  shown 
in  our  report  of  the  case  (Ante,  175). 

Small  now  moved  for  leave  to  issue  execution  upon  the  ori- 
ginal judgment.  His  affidavit  in  support  of  the  motion  showed 
that  since  the  recovery  of  the  original  judgment,  the  defendant 
had  possessed  real  estate  in  New  York  city,  upon  which  the 
judgment  was  a  lien.  The  defendant,  in  his  affidavits  to  op- 
pose, set  up  the  discharge  in  insolvency,  and  the  pendency  of 
the  action  upon  the  judgment,  in  which  he  alleged  that  judg- 
ment had  been  ordered  for  the  plaintiff,  but  had  not  been  en- 
tered or  perfected.  He  also  stated  that  before  the  commence- 
ment of  the  action  upon  the  judgment,  he  had  sold  all  the  real 
estate  which  he  had  ever  owned  in  New  York  city,  for  full 
value,  in  the  belief  on  his  part,  and  on  the  part  of  the  purchas- 
ers, that  the  discharge  was  valid,  and  the  judgment  therefore 
no  encumbrance  upon  the  land. 
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The  order  applied  for  was  granted,  and  the  defendant  ap- 
pealed. 

Mr.  Porter,  for  appellant.  I.  The  order  permitting  the 
issue  of  execution  should  not  have  been  granted,  because  of  the 
defendant's  discharge  under  the  two  thirds  act.  The  judge 
erred  in  holding  the  discharge  void. 

II.  The  recovery  in  the  action  upon  the  judgment  should  be 
held,  (for  the  purpose  of  this  motion)  an  extinguishment  of  the 
judgment. 

III.  The  property  sought  to  be  reached  by  the  execution  is 
real  estate  which  has  been  purchased  by  the  defendant  since 
his  discharge,  and  has  been  by  him  conveyed  to,  and  is  now 
held  by  bona  fido  purchasers  for  full  value.     Their  property 
should  not  be  taken  to  satisfy  the  debt  of  the  defendant,  unless 
the  right  to  do  so  is  entirely  clear. 

W.  M.  Evarts,  for  respondent.  I.  Upon  a  judgment  recov- 
ered the  plaintiff  has  a  right  to  execution  until  its  satisfaction  ; 
but  after  the  lapse  of  five  years  from  the  entry  of  judgment, 
the  Code  (§  284)  requires  the  leave  of  the  Court,  upon  notice, 
upon  affirmative  proof  "  that  the  judgment  or  some  part  thereof 
remains  unsatisfied  and  due." 

II.  The  judgment  is  clearly  "unsatisfied,"  and  it  as  clearly 
remains  "  due,"  unless  the  defendant's  insolvent  discharge  has 
extinguished  the  debt.     But  this  Court  has  held  at  general 
term  that  the  discharge  is  wholly  void  ;  therefore  it  presents 
no  impediment  to  the  issuing  of  execution. 

III.  It  is  well  settled  that  a  new  judgment  recovered  upon  a 
former  one,  being  not  a  higher  security,  does  not  merge  the 
debt  or  lien  of  the  former  judgment.     The  plaintiff  may  have 
two  executions,  though  but  one  satisfaction. 

IY.  The  rights  ofbonajlde  purchasers  from  defendant  must 
be  protected  by  themselves.  The  only  mode  in  which  the  de- 
fendant can  protect  them,  is  by  paying  the  judgment. 

"V.  To  deny  the  execution  would  operate  as  a  practical  sup- 
pression of  the  plaintiff's  only  remedy  upon  a  judgment  which 
the  Court  has  just  held,  is  in  full  force  and  ought  to  be  paid. 

INGBAHAM,  F.  J. — The  defendant  appeals  from  an  order  of 
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the  Court  at  special  term,  permitting  an  execution  to  issue  in 
this  action  upon  a  judgment  recovered  more  than  five  years 
since. 

It  is  not  denied  that  the  whole  of  the  amount  of  the  judg- 
ment is  still  unpaid,  and  the  only  defence  to  it  is  the  insolvent 
discharge  of  the  defendant.  This  discharge  has  been  held  by 
this  Court  to  be  void  for  want  of  jurisdiction  by  the  officer 
granting  it. 

That  decision  is  conclusive  so  far  as  this  Court  has  the  mat- 
ter before  them,  and  that  decision  cannot  be  reviewed  on  this 
motion.  The  case  is  then  presented,  whether  upon  a  judg- 
ment admitted  to  be  unsatisfied,  the  plaintiff  should  have  exe- 
cution when  the  only  obstacle  to  the  recovery  is  an  insolvent 
discharge  which  has  been  held  to  be  void.  The  mere  state- 
ment of  the  proposition  furnishes  the  answer.  If  the  judgment 
is  unpaid  and  there  is  no  valid  defence,  the  motion  should  be 
granted. 

It  is  also  objected  that  an  execution  on  this  judgment  will 
reach  property  that  has  been  sold.  With  that  we  have  noth- 
ing to  do.  Any  purchaser  of  such  real  estate  had  the  means 
of  knowing  of  the  existence  of  the  judgment,  and  with  such 
knowledge,  he  took  the  property  subject  thereto.  If  the  dis- 
charge was  valid,  he  would  hold  it  free  from  the  judgment ; 
if  not  the  plaintiff's  rights  should  not  be  sacrificed  because  the 
purchaser  trusted  to  what  has  turned  out  to  be  no  protection. 

The  order  at  special  term  should  be  affirmed. 


THE  MERRIMACK  MANUFACTURING  CO.  a.  GARNER. 

New  York  Common  Pleas  ;  General  Term,  November,  1855. 

INJUNCTION. — AFFIDAVITS  TO  SUPPORT. — TRADE  MARKS. 

//  teems,  that  on  a  motion  to  dissolve  an  injunction  granted  on  the  complaint  and 
affidavits,  the  defendant  is  not  at  liberty  to  read  additional  affidavits  in  support  of 
the  complaint. 

An  injunction  should  not  be  granted  at  the  commencement  of  a  suit  brought  to  enjoin 
the  defendants  from  the  use  of  plaintiffs' trade  mark,  and  to  recover  damages,  &c., 
unless  the  legal  right  of  plaintiff,  and  the  violation  of  it  by  defendant*  are  very  clear. 
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Appeal  from  an  order  at  special  term,  denying  a  motion  to 
vacate  an  injunction. 

This  action  was  brought  by  the  Merrimack  Manufacturing 
Company  against  Thomas  Garner,  Darius  R.  Mangam,  and 
L.  Mortimer  Thorn.  The  complaint  stated  that  the  plaintiffs 
were  a  corporation  established  at  Lowell,  Mass.,  and  engaged 
in  the  manufacture  of  cotton  goods,  known  as  "  prints  ;" — that 
their  goods  had  acquired  a  high  reputation ; — that  they  had 
been  accustomed,  since  their  incorporation  in  1822,  to  use  upon 
the  prints  manufactured  by  them,  certain  tickets  or  trade 
marks,  varying  somewhat  in  form  and  device,  but  containing 
the  distinguishing  words,  "  Merrimack  Prints"  and  by  such 
usage  had  acquired  an  exclusive  right  to  the  use  of  the  name 
"Merrimack,"  as  a  trade  mark; — that  in  1851  they  adopted, 
and  had  since  extensively  used  a  label  of  a  particular  device, 
containing  the  words,  "  Merrimack  Prints,"  to  the  use  of  which 
label  they  had  acquired  an  exclusive  right ; — that  the  defend- 
ants, being  engaged  in  New  York  in  the  manufacture  of  cotton 
prints,  afterwards  fraudulently  prepared  a  ticket  similar  to  that 
adopted  in  1851  by  plaintiffs,  having  the  word,  "Merrimack," 
conspicuously  inserted,  and  had  used  it  in  the  sale  of  their 
goods,  as  an  imitation  of  plaintiffs'  trade  mark ; — that  by 
reason  of  this  imitated  trade  mark,  many  persons  had  been 
induced  to  purchase  prints  manufactured  by  the  defendants, 
in  the  belief  that  they  were  of  the  plaintiffs'  manufacture, 
whereby  plaintiffs  had  sustained  much  damage.  The  com- 
plaint prayed  an  injunction  restraining  defendants  from 
using  the  imitated  ticket,  or  the  words  "  Merrimack,"  or, 
"Merrimack  Prints;" — for  an  account  of  profits  realized  by 
defendants  upon  sales  of  goods  made  by  them,  and  sold  with 
an  imitation  of  plaintiffs'  trade  mark  ;— and  for  judgment  for 
such  profits,  and  for  damages. 

Attached  to  the  complaint  were  specimens  of  the  two  tickets 
referred  to.  They  were  of  nearly  the  same  size,  each  of 
them  being  about  six  inches  long  by  four  wide,  and  in  the  shape 
of  a  parallelogram  scolloped  at  the  corners.  Both  of  them 
were  printed  on  straw  colored  paper  of  almost  precisely  the 
same  shade.  Each  of  them  consisted  of  a  border  line,  with 
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corner  ornaments,  an  oval  wreath  of  flowers  within  the  border, 
and  an  inscription  within  the  oval  wreath.  The  border  lines 
were  almost  precisely  the  same.  The  corner  ornaments 
differed  considerably ;  in  the  plaintiffs'  label  they  were 
light  vines  whose  tendrils  extended  out  upon  each  side  of 
the  parallelogram  towards  the  opposite  corner,  but  there 
was  a  considerable  space  between  them.  In  the  defendants' 
label  the  design  of  the  corner  ornaments  was  different,  be- 
ing much  heavier,  and  the  arms  of  each  extended  out  and 
met  those  of  its  neighbor  in  the  opposite  corner ;  so  that 
the  four  together  formed  a  continuous  border  around  the 
label.  The  design  of  the  oval  wreath  of  flowers,  which  was 
the  most  conspicuous  ornament  in  the  plaintiff's  label,  was  al- 
most precisely  the  same  in  both  tickets,  but  it  was  much  more 
nicely  executed  in  the  plaintiffs'  label  than  in  the  defendants'. 
At  the  foot  of  each  wreath  was  a  blank  space  left  for  the  in- 
sertion of  the  number  of  yards  in  the  piece.  This  number  in 
the  plaintiffs'  label  was  printed,  in  the  defendants'  it  was 
written  with  a  pen.  The  inscription  in  the  plaintiffs'  label 
consisted  of  two  lines  curving  with  the  sides  of  the  wreath,  and 
a  sort  of  ornamental  scroll  between  them.  The  upper  line  con- 
tained the  words,  "  MERRIMACK  PRINTS,"  the  lower  line 
"  FAST  COLOKS,  #  LOWELL,  MASS."  The  inscription  in  the  de- 
fendants' label  consisted  of  three  lines,  the  upper  and  lower  of 
which  were  curved  like  the  lines  in  the  plaintiffs'  inscription, 
and  the  middle  one  occupied  the  place  of  the  scroll  used  by 
plaintiffs ;  the  words  were  : — 

ENGLISH  FREE  TRADE. 
MERRIMACK  STYLE. 
WARRANTED  FAST  COLORS. 

In  general  appearance  the  defendants'  label  was  heavier  or 
darker,  and  more  coarsely  executed  than  the  plaintiffs'. 

On  the  complaint,  which  was  verified,  and  one  additional 
affidavit,  the  plaintiffs  obtained  at  special  term  a  temporary 
injunction,  which  the  defendants  now  moved  to  dissolve. 

Defendants'  motion  was  based  upon  their  verified  answer, 
which  stated  as  follows  : — That  the  only  way  in  which  the  kind 
of  goods  manufactured  by  the  plaintiffs  and  the  defendants, 
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and  known  as  Merrimack  Prints,  were  distinguished  or  de- 
scribed by  dealers  in  such  goods,  was  by  reference  to  the  names 
of  the  manufacturers  of  them  ; — that  the  plaintiffs  had  no  ex- 
clusive right  in  the  manufacture  of  the  goods  known  as  Merri- 
mack Prints,  or  in  the  use  of  the  term  Merrimack,  or  Merri- 
mack Prints  ; — that  the  plaintiffs  had  not  confined  themselves 
to  any  peculiar  design  in  their  tickets,  but  had  frequently 
changed  them,  and  had  used  since  the  year  1851  a  variety  of 
labels  beside  that  mentioned  in  the  complaint,  specimens  of 
which  were  attached  to  the  answer ; — that  the  defendants  were 
engaged  as  agents  in  the  sale  of  goods  manufactured  by  the 
Dutchess  Company,  a  New  York  Corporation,  whose  goods 
were  of  a  finer  quality  than  those  made  by  plaintiffs,  but  were 
sold  at  a  lower  price ; — that  the  Dutchess  Company  had,  since 
1851,  used  the  ticket  mentioned  in  the  complaint,  but  had  also, 
during  the  same  time,  used  various  other  tickets,  specimens  of 
which  were  also  attached  to  the  answer; — that  the  words, 
"  Merrimack  Style,"  in  their  labels,  were  taken  from  a  label 
affixed  to  similar  goods  imported  from  Great  Britain  previous 
to  1850,  and  not  from  any  label  made  by  the  plaintiffs.  And 
the  answer  denied  that  the  ticket  used  by  defendants  was  an 
imitation  of  any  trade  mark  of  the  plaintiffs,  or  that  the  de- 
fendants had  ever  sold  any  of  the  goods  manufactured  by  the 
Dutchess  Company,  as  goods  manufactured  by  the  plaintiffs, 
or  that  the  plaintiffs  had  sustained  any  of  the  damage  alleged 
in  the  complain  t- 

Neither  of  defendants'  labels  attached  to  the  answer  particu- 
larly resembled  any  of  those  used  by  plaintiffs. 

On  hearing  of  the  motion  the  plaintiffs  offered  a  number  of 
affidavits  of  dry  goods  merchants  doing  business  in  New  York, 
to  the  effect  that  "  Merrimack  Prints"  were  known  in  the  trade 
as  prints  manufactured  by  the  plaintiffs; — that  there  was  no 
such  thing  known  in  the  trade  as  a  "  Merrimack  Style,"  mean- 
ing a  particular  style  of  goods  independent  of  the  factory  from 
which  they  came,  but  that  where  the  word  Merrimack  was 
used  on  prints,  the  trade  always  understood  that  the  goods  were 
made  by  the  plaintiffs.  These  affidavits  were  offered  in  sup- 
port of  the  allegations  in  the  complaint.  The  defendants  ob- 
jected to  their  being  so  received. 

VOL.  JL— 21 
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The  motion  to  dissolve  the  injunction  was  denied,  the  follow- 
ing opinion  being  rendered  : — 

WOODRUFF,  J. — After  a  careful  consideration  of  the  subject, 
and  an  examination  of  the  authorities*  upon  which  counsel 
relied  on  the  argument,  my  conclusions  are ; — 

First.  That  the  plaintiff  is  not  at  liberty  to  read  affidavits  on 
the  motion  to  dissolve  the  injunction,  to  support  the  allegations 
in  the  complaint,  and  the  affidavits  which  were  presented  on 
the  argument  have  been  therefore  excluded.  Whether  in  a 
case  in  which  the  defence  rests  upon  new  matter  set  up  in  the 
answer  in  avoidance  of  the  facts  charged  in  the  complaint,  but 
admitting  the  charges  to  be  true,  the  answer  may  be  regarded 
as  itself  an  affidavit  of  such  new  matter.  I  do  not  now  think 
it  necessary  to  admit  or  deny. 

Second.  That  upon  the  complaint  and  answer,  the  complain- 
ant's trade  marks  have  been  and  are  so  simulated  as  probably 
to  deceive  those  who  desire  to  purchase  the  complainant's 
goods,  and  so  as  (although,  perhaps,  not  to  deceive  those  who 
purchase  directly  from  the  defendants  themselves)  to  deceive 
the  great  mass  of  consumers,  especially  the  unskilled  and  all 
who  are  not  on  the  alert  to  detect  devices  adopted  to  facilitate 
sales,  by  which  false  impressions  respecting  the  origin  of  the 
goods  are  produced. 

That  the  specific  differences  between  the  two  labels  are  so 
ambiguous,  and  convey  to  the  purchaser  so  little  information, 
that  the  exhibition  of  the  defendants'  goods,  bearing  the  label 


*  The  principal  authorities  cited  upon  the  argument  before  the  special  term  were 
the  following : — 

That  the  affidavits  offered  by  plaintiffs  were  not  admissible.  (Manchester  v.  Dani, 
6  Paige,  295 ;  Hartwell  v.  Kingsley,  2  Sandf.  S.  C.  R,  674  ;  2  C.  K.,  56). 

In  support  of  the  motion  upon  the  merits.  (Canham  v.  Jones,  2  Ves.  <f  B.,  218  ; 
Singleton  v.  Bolton,  3  Douyl.,  293  ;  Perry  v.  Truefit,  6  Bcav.,  66  ;  Spottiswood  v. 
Clark,  2  7'^.,  154;  2  Sandf.  Gh.  R.,  622;  Crawshay  v.  Thompson,  4  Mann.  <f  G., 
357;  Rogers  v.  Nowill,  5  C.  B.,  110;  Seeley  v.  Fisher,  11  Sim.,  581  ;  Clark  ». 
Freeman,  1 1  Beav.,  1 12  ;  Holloway  v.  Holloway,  13  lb.,  209  ;  Cases  cited  in  2  Sandf. 
Ch.  R.,  586,  and  600  ;  Bramwell  t>.  Holcomb,  3  Mann.  <f-  Gr.,  738 ;  Saunders  v. 
Smith,  lb.,  711  ;  Rochdale  Co.  v.  King,  2  Sim.  N.  S.,  78). 

In  support  of  the  injunction.  (Coats  v.  Holbrook,  2  Sandf.  Ch.  K.,  594  ;  Perry 
v.  Truefit,  6  Bcav.,  66;  Howard  t>.  Henriques,  3  Sandf.  S.  C.  R.,  725;  Amoskeag 
Co.  v.  Spear,  2  Sandf.  S.  C.  R.,  607  ;  Croft  v.  Day,  7  Beav.,  84). 
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in  question,  unaccompanied  by  any  further  information,  can- 
not fail  to  induce  customers  to  believe  that  the  goods  are  of  the 
plaintiffs'  manufacture,  that  is,  are  "  Merrimack  prints." 

That  the  defendants'  answer  does  not  suggest  any  sufficient 
reason  or  motive  for  the  use  of  the  label  complained  of,  or  of 
the  term  "  Merrimack,"  in  connection  with  the  equivocal  ex- 
pression styles,  or  otherwise,  unless  accompanied  by  words 
clearly  and  intelligibly  excluding  the  idea  that  the  goods  are 
made  by  the  plaintiff,  and  that  although  the  defendants  deny 
any  actual  intent  to  defraud,  their  acts  tend  directly  to  that 
result. 

That  just  liberty  to  compete  with  the  plaintiffs  in  the  fullest 
and  freest  manner  does  not  require  that  the  defendants  should 
use  the  label  in  question,  but,  on  the  contrary,  fair  and  open 
competition,  by  its  very  terms,  imports  that  the  goods  of  the 
defendant  should  be  exhibited  in  such  wise  that  the  defend- 
ants' shall  themselves  gain  the  reputation  and  credit  which  the 
excellence  claimed  for  their  goods  will  secure  to  the  manufac- 
turers. 

That  the  injunction  cannot  operate  to  prejudice  the  defend- 
ants in  a  frank  and  fair  endeavor  to  compete  with  the  plaintiffs 
in  respect  to  the  description  and  quality  of  their  goods,  un- 
accompanied by  devices  to  mislead  the  public  in  respect 
to  the  actual  origin  of  the  goods  sold  ;  and  although  this  fur- 
nishes no  reason  for  granting  an  injunction  if  the  plaintiffs  do 
not  otherwise  show  themselves  entitled  thereto,  it  relieves  the 
remedy  from  any  imputation  of  harshness  towards  the  de- 
fendants. 

And  that  the  delay  of  the  plaintiffs  in  asserting  their  rights 
has  not  been  such  as  ought  to  deprive  them  of  the  injunction, 
if,  in  the  judgment  of  the  court,  they  are  otherwise  plainly  en- 
titled to  such  protection. 

The  injunction  in  its  spirit  and  manifest  design  must  be  sus- 
tained. Some  modification  of  its  terms  may  be  proper.  The 
defendants  should  be  restrained  from  using  the  label  specified 
in  the  complaint,  and  also  from  using  a  label  containing  the 
word  "  Merrimack,"  either  by  itself  or  in  connection  with  the 
word  "  styles,''  or  any  other  ambiguous  or  equivocal  word  or 
words,  unless  accompanied  by  terms  which  plainly  exclude  the 


324  ABBOTTS'  PRACTICE  REPORTS. 

The  Merrimack  Manufacturing  Co.  a.  Garner. 

idea  that  the  goods  (to  which  it  may  be  affixed)  are  manufac- 
tured by  the  plaintiffs,  or  are  Merrimack  prints.  And  the  in- 
junction may  be  modified  accordingly. 

The  costs  of  the  motion  should  abide  the  event  of  the  suit. 

From  the  order  of  Judge  Woodruff,  the  defendants  appealed. 

W.  S.  Dodge  and  D.  Lord,  for  appellants. 
A.  F.  Smithy  for  respondents. 

DALY,  J. — Courts  of  equity  have  not  interfered  by  injunc- 
tion in  cases  of  this  kind,  except  in  aid  of  a  legal  right,  and  if 
the  fact  of  the  plaintiff's  property  in  the  trade  mark,  or  of  the 
defendants  interference  with  it,  has  appeared  at  all  doubtful, 
the  plaintiff  has  been  left  to  establish  his  case  first  by  an  action 
at  law.  (Motley  v.  Dowman,  3  Mylne  &  C.,  1 ;  Croft  v.  Day, 
7  jBeav.,  84 ;  Spottiswood  v.  Clark,  2  Phillips,  154 ;  Partridge 
v.  Merick,  2  Sandf.  Ch.  7?.,  626).  Unless  the  case  be  very 
clear,  says  Lord  Cottenham,  in  Spottiswood  v.  Clark,  "  it  is  the 
duty  of  the  court  to  see  that  the  legal  right  is  ascertained  be- 
fore it  exercises  its  equitable  jurisdiction."  "  Unless  it  is  so 
clear,  that  there  can  be  no  reasonable  doubt  with  regard  to  the 
legal  right,  it  is  better  that  the  court  should  not  exercise  its 
equitable  jurisdiction,"  and,  again,  he  says  in  Motley  v.  Dow- 
man, "  although,  sometimes  in  a  very  strong  case,  it  interferes 
in  the  first  instance  by  injunction,  yet  in  a  general  way,  it 
puts  the  party  upon  asserting  his  right,  by  trying  it  in  an  ac- 
tion at  law."  To  the  same  purport  was  the  holding  of  Lord 
Langdale  in  Croft  v.  Day.  "  There  are  case's,"  he  says,  "  like 
that  of  the  London  Conveyance  Company,  (Knalt  v.  Morgan, 
2  Keene,  213),  in  which  the  injunction  is  granted  at  once ; 
there  are  cases  like  that  of  the  Mexican  Balm,  (Berry  v.  True- 
fit,  6  Beav.,  66),  in  which  the  injunction  is  refused  until  the 
plaintiff  has  established  his  right  at  law." 

In  the  case  now  before  us,  the  property  of  the  plaintiffs  in 
the  trade-mark  used  by  them  is  not  in  dispute,  but  the  question 
is  whether  that  used  by  the  defendants  is  either  a  fraudulent 
imitation  of  it,  or  such  an  imitation  as  would  ordinarily  deceive 
purchasers.  There  is  an  undoubted  resemblance.  The  words 
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used  to  designate  the  particular  kind  of  goods  in  both  labels 
are  enclosed  in  a  floral  wreath  of  the  same  description.  But 
this,  of  itself,  is  not  enough.  (Patridge  v.  Mensk,  2  Sand,  Ch. 
It.,  622  ,  2  jBarb.  C.  R,  101 ;  Spottiswood  v.  Clark,  2  Phillips, 
154).  In  the  first  of  these  cases,  the  embellishment  of  a  bee 
hive  was  used  upon  both  labels,  and  in  the  latter  case,  the 
almanac  published  by  the  defendant  was  embellished,  like  that 
of  the  plaintiff,  with  a  wood-cut  of  the  Greenwich  Observatory 
upon  the  cover.  In  the  words  printed  upon  the  two  labels,  in 
the  present  case,  there  is  a  difference,  and  an  obvious  one. 
The  words  on  the  plaintiffs'  label  are  "Merrimack  Prints,  Fast 
Colors,  Lowell,  Mass.,"  on  that  of  the  defendants,  "English  Free 
Trade,  Merrimack  Style,  Warranted  Fast  Colors."  The  exist- 
ence of  any  fraudulent  intent,  or  of  any  intention  to  imitate 
the  plaintiffs'  labels,  and  to  pass  their  goods  off  for  those  of  the 
plaintiff,  is  denied  by  the  defendants  in  their  answer,  and  we 
are  left  to  determine,  so  far  as  the  present  relief  is  asked  for, 
whether  we  can  say  upon  a  mere  comparison  of  the  labels,  that 
the  effect  of  that  used  by  the  defendants  would  be  to  deceive 
the  public,  and  thereby  operate  injuriously  to  the  plaintiffs;  and 
upon  that  comparison  alone  I  think  the  case  is  not  so  clear  to 
me  as  to  warrant  the  granting  of  an  injunction  in  the  first  in- 
stance. The  rule  laid  down  by  Vice  Chancellor  Sandford  in 
Partridge  v.  Mensk  is  this :  The  Court  will  hold  any  imitation 
colorable  which  requires  a  careful  inspection  to  distinguish  its 
marks  and  appearance  from  those  of  the  manufacturers  imi- 
tated. It  is  certainly  not  bound  to  interfere  where  ordinary 
attention  will  enable  a  purchaser  to  discriminate.  "  It  does 
not  suffice  to  show,"  he  says,  "  that  persons  incapable  of  read- 
ing the  labels  might  be  deceived  by  the  resemblance.  It  must 
appear  that  the  ordinary  mass  of  purchasers,  paying  that  atten- 
tion which  such  persons  usually  do  in  buying  the  article  in 
question,  would  probably  be  deceived,"  and  applying  that  rule 
to  the  labels  in  the  present  case,  I  think  we  cannot  say  that  the 
ordinary  mass  of  purchasers  would  be  deceived  by  the  defend- 
ants' label. 

Their  label  is  not  only  distinguished  from  that  of  the  plain- 
tiffs by  the  words  "  English  Free  Trade,"  to  which  a  very  sig- 
nificant meaning  may  be  attached,  but  instead  of  Merrimack 
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Prints,  we  have  Merrimack  Style.  Now  there  can  be  no  doubt 
but  that  the  defendants  have  a  right  to  imitate  and  sell  the 
same  style  of  goods  as  those  manufactured  by  the  plaintiffs. 
(Ingleton  v.  Bolton,  3  Doug.,  293  ;  Hogg  v.  Keely,  8  Ves.,  215  ; 
Canham  v.  Jones,  2  Ves.  &  B.,  218 ;  Seeley  v.  Fisher,  11  Sim., 
581  ;  Holloway  v.  Hollo  way,  13  £eav.,  209).  And  the  plaintiffs 
have  no  ground  of  complaint  unless  the  label  used  upon  the 
article  in  imitation  would  lead  purchasers  to  suppose  that  they 
were  buying  goods  actually  manufactured  by  the  plaintiffs.  It 
is  alleged  in  the  answer  that  the  goods  of  the  plaintiffs  are 
widely  known  as  the  "Merrimack  Style,"  from  their  width  and 
description.  That  the  same  style  and  description  of  printed 
goods  is  not  otherwise  known  among  the  trade,  and  that  the 
only  way  of  informing  the  public  that  the  defendants'  goods 
were  of  the  same  style  and  description,  was  by  comparing  them 
with  or  likening  them  to  the  goods  of  the  plaintiffs.  It  may  be, 
from  the  views  expressed  in  some  of  the  cases,  that  the  defend- 
ants would  not  be  at  liberty  to  manufacture  and  vend  an  infe- 
rior article,  and  put  it  forth  to  the  public  as  of  the  same  kind 
and  quality  as  that  of  the  plaintiffs,  though  I  think  it  exceed- 
ingly doubtful  if  they  could  be  restrained  in  such  a  case. 
(Clark  v.  Freeman,  11  Beav.,  112).  In  the  present  case,  how- 
ever, it  is  alleged  in  the  defendants'  answer,  that  the  finest 
qualities  of  the  article  sold  by  them  with  the  label  aforesaid, 
are  superior  to  the  finest  quality  of  prints  manufactured  and 
sold  by  the  plaintiffs. 

I  think  the  injunction  should  have  been  dissolved,  and  the 
parties  left  to  try  the  issue  of  an  actual  imitation  involving 
undoubtedly  the  question  of  fraudulent  intent  and  of  actual 
injury,  raised  by  the  pleadings,  and  then  if  the  plaintiffs  suc- 
ceed in  establishing  a  case  of  actual  injury  to  them  by  the  use 
in  the  market  of  the  defendants'  label,  the  Court  would  restrain 
the  defendants  by  injunction  from  making  use  of  that  label 
thereafter. 

WOODRUFF,  J.,  dissented. — I  retain  still  the  views  expressed 
by  me  in  my  opinion  at  special  term,  which  may,  for  the  pur- 
poses, of  this  decision,  be  taken  as  my  opinion  on  this  appeal. 
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MARTIN  a.  KANOUSE. 

Supreme  Court,  First  District;  General  Term,  December,  1855. 
ANSWER. — WHEN  FRIVOLOUS. 

On  appeal  from  an  order  of  the  special  term  rendering  judgment  for  the  plaintiff  on 
account  of  the  frivolousness  of  the  answer,  the  general  term  should  sustain  the 
order  where  the  answer  does  not  establish  a  good  defence,  although  they  might 
not  regard  the  answer  as  frivolous. 

Prima  facie  a  judgment  in  favor  of  a  party  belongs  to  him  and  not  to  his  attorney, 
whether  it  be  for  costs  alone,  or  for  debt  and  damages  and  costs  :  and  an  answer 
which  seeks  to  rebut  this  presumption  should  show  facts  which  overthrow  it. 

The  fault  in  an  answer  deficient  in  this  respect,  is,  thjt  it  is  not  definite  and  certain. 

The  only  remedy  for  that  imperfection  is  held  in  this  district  to  be  by  motion  under 
$  160  of  the  Code. 

Appeal  from  an  order  of  the  special  term,  rendering  judg- 
ment for  plaintiff  on  a  demurrer  and  answer,  as  frivolous. 

The  complaint  in  this  action  set  forth  that  Couthout  and 
Bleecker  had  formerly  recovered  a  judgment  against  the  de- 
fendant Kanouse,  of  which  the  plaintiff  had  become  the  owner, 
by  purchase  and  assignment.  That  the  defendant  had  since 
recovered  a  judgment  against  the  plaintiff;  which  was  recov- 
ered in  certain  suits  in  error  in  the  New  York  Superior  Court 
and  in  the  Supreme  Court  of  the  United  States.  These  suits 
in  error  arose  out  of  an  action  brought  by  the  plaintiff  against 
the  defendant  to  recover  for  professional  services  rendered  in 
other  suits.  The  complaint  prayed  a  set-off  of  the  judgment 
held  by  the  present  plaintiff  against  that  recovered  against  him 
by  the  defendant,  and  that  defendant  might  be  restrained, 
pending  the  suit,  from  enforcing  his  judgment. 

The  defendant  Kanouse  put  in  a  demurrer  to  that  part  of  the 
complaint  which  set  forth  that  the  original  suit  in  which  the 
judgment  held  by  the  defendant  against  the  plaintiff  was  ren- 
dered, was  for  professional  services,  &c.  As  to  the  residue,  he 
answered,  averring,  amongst  other  things,  that  the  judgment 
recovered  by  him  against  the  plaintiff  was  for  costs  only,  no 
part  of  which  ever  belonged  to  the  defendant,  but  to  Andrew 
S.  Garr,  his  attorney  in  the  suits  in  error  in  which  they  were 
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recovered ;  and  that  the  defendant  therefore  was  not  the  bene- 
ficial owner  of  the  judgment  thus  held  by  him. 

The  plaintiff  moved  at  special  term  for  judgment  on  the  de- 
murrer and  answer  as  frivolous.  The  motion  was  granted,  and 
final  judgment  of  set-ofi'  ordered,  which  was  entered. 

From  this  order  the  defendant  appealed. 

A.  S.  Garr  and  W.  C.  Noyes  for  appellant. 
The  respondent  in  person. 

MITCHELL,  J. — The  defendant  appeals  from  an  order  of  the 
special  term,  pronouncing  his  answer  frivolous.  On  such  ap- 
peal if  the  answer  does  not  establish  a  good  defence,  the  gen- 
eral term  should  sustain  the  order  made,  although  it  might,  not 
regard  the  answer  as  frivolous.  The  plaintiff  shows  that 
Couthout  and  Bleecker  obtained  a  judgment  against  Kanouse, 
that  Bleecker  died,  and  then  Couthout,  as  survivor,  assigned 
the  judgment  to  the  plaintiff;  that  Kanouse  also  recovered 
judgment  against  the  plaintiff,  and  the  object  of  the  action  is 
to  set-off  one  judgment  against  the  other.  The  question  in- 
tended to  be  finally  presented  to  the  Court  is  whether  the  attor- 
ney for  Kanouse  had  such  a  lien  for  the  costs  recovered  in  the 
suit  between  Kanouse  and  the  plaintiff,  that  the  plaintiff  cannot 
set-off  the  judgment  which  lie  now  holds  against  the  judgment 
which  stands  iirKanouse's  name  against  the  plaintiff.  The 
Court  is  inclined  to  have  that  question  fairly  presented,  and 
that  the  decision  on  the  merits  should  not  be  finally  defeated 
by  any  imperfection  in  the  pleadings,  or  by  any  doubtful  con- 
struction (on  the  part  of  the  Court)  of  the  pleadings  of  either 
party.  The  answer  alleges  that  the  judgments  in  favor  of 
Kanouse  are  for  costs  only,  no  part  of  which  ever  belonged  to 
this  defendant,  but  belong  to  Garr  as  his  attorney  in  those 
suits ;  and  that  the  defendant  is  not  the  beneficial  owner  of  the 
judgment  recovered  in  his  favor. 

Prima  facie  a  judgment  in  favor  of  a  party  belongs  to  him 
whether  it  be  for  costs  alone,  or  for  debt  or  damages  and  costs; 
and  it  might  follow  under  a  rigid  system  of  pleading,  that  this 
prima facie  conclusion  must  continue  until  the  pleader  should 
show  how  and  by  what  means  a  transfer  of  this  right  was  made 
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so  as  to  justify  a  different  conclusion.  Under  such  a  system 
the  answer  would  be  frivolous,  because  it  does  not  show  facts 
sufficient  to  change  the  prima  facie  conclusion  of  law.  It  does 
not  show  how  it  is  that  the  costs  recovered  never  belonged  to 
this  defendant,  nor  how  it  is  that  he  is  not  the  beneficial  owner 
of  the  judgments.  The  real  fault,  however,  in  this  kind  of 
pleading,  is  that  it  is  not  as  definite  and  certain  as  it  should  be, 
and  for  that  imperfection  the  Supreme  Court  in  this  district 
has  held  the  only  remedy  to  be  that  pointed  out  by  the  Code — 
a  motion  to  make  it  more  definite  and  certain.  If  it  be  true 
that  these  costs  did  not  belong  to  the  defendant  when  the 
assignment  was  made  to  the  plaintiff,  and  the  defendant  should 
prove  that  fact  by  showing  an  assignment  made  by  him  to 
Garr,  or  a  valid  agreement  that  the  costs  should  belong  to  Garr, 
the  defendant  would  probably  succeed,  and  the  question  in- 
tended to  be  raised  not  be  passed  upon.  The  proper  course 
will  be  to  reverse  the  order  of  the  special  term  without  costs, 
and  to  leave  the  plaintiff  to  move  that  the  answer  be  made 
more  definite  and  certain,  and  then  the  defendant  should  show 
how,  and  in  what  manner,  and  for  what  reason,  the  costs  never 
belonged  to  the  defendant,  whether  it  was  by  virtue  of  the 
attorney's  lien  for  costs,  or  by  virtue  of  any  special  agreement 
between  the  defendant  and  his  attorney,  and  if  the  last,  wrhat 
that  agreement  was,  and  when  it  was  made,  whether  by  parol 
or  in  writing. 

The  defendant's  allegation  as  to  part  is  in  the  present  tense, 
that  the  defendant  is  not  the  beneficial  owner  of  the  judgment, 
and  that  the  costs  belong  to  Mr.  Garr,  his  attorney ;  this  also 
should  be  amended,  and  he  should  state  that  they  so  belonged 
to  Mr.  Garr  at  least  before  the  commencement  of  this  action, 
if  not  before  the  assignment  to  the  plaintiff.  In  those  respects, 
also,  the  answer  should  be  made  more  definite,  fixing  the  time 
when  Garr  became  either  the  owner  of  the  costs  or  a  lien-holder 
of  them. 

When  the  pleadings  shall  be  corrected  in  these  respects  the 
Court  must  suggest  to  both  parties  that  it  will  be  to  their  inter- 
est to  allow  the  cause  to  proceed  to  trial  without  continual  mo- 
tion before  the  Court.  At  the  trial  the  facts  will  be  disclosed, 
and  the  cause  put  in  train  for  a  final  decision  on  the  merits. 
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MARTIN  a,  KANOUSE. 

Supreme  Court,  first  District;  General  Term,  December,  1855. 
COMPLAINT — MOTION  TO  MAKE  MORE  DEFINITE. 

Of  the  definiteness  necessary  in  a  complaint  seeking  to  set  off  a  judgment  held  by 
plaintiff  as  assignee,  against  one  recorded  by  defendant  against  the  plaintiff. 

The  consideration  upon  which  the  judgment  held  by  plaintiff  was  assigned  to  him, 
need  not  be  stated. 

The  true  rule  in  respect  to  striking  out  irrelevant  allegations  in  a  pleading  is,  that 
if  the  matter  cannot  be  made  the  subject  of  a  material  issue  or  affect  the  question 
of  an  injunction  or  costs  or  other  relief  to  be  granted,  and  will  embarrass  the  op- 
posite party  and  the  court,  it  should  be  stricken  out. 

Motion  to  make  complaint  more  definite  and  certain. 

This  action  was  originally  commenced  by  Martin  against 
Kanouse  alone.  The  nature  of  the  action,  and  the  course  of  the 
earlier  proceedings  in  it,  are  stated  Ante,  327.  After  a  demur- 
rer and  answer  on  the  part  of  Kanouse  had  been  put  in,  and 
judgment  had  been  ordered  for  the  plaintiff  upon  them  for 
frivolousness,  Andrew  S.  Garr  applied  to  the  court  to  be  made 
a  defendant  to  the  action,  and  an  order  to  that  effect  was 
granted. 

Garr  now  moved  on  the  complaint  as  amended  by  the  inser- 
tion of  his  name  as  a  defendant,  to  make  certain  allegations  of 
the  complaint  more  definite  and  certain,  so  as  to  show  at  what 
time  and  upon  what  consideration  the  judgment  held  by  Martin 
against  Kanouse  was  assigned  to  him  by  Couthout  and  Bleecker, 
the  original  plaintiffs  ; — and  further,  to  strike  out  of  the  com- 
plaint, as  irrelevant,  certain  allegations  introduced  for  the  pur- 
pose of  sustaining  the  prayer  for  an  injunction,  but  which  did 
not  bear  upon  the  right  of  plaintiff  to  the  set  off  sought  as  the 
leading  object  of  the  action. 

The  motion  was  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

MITCHELL,  J. — Garr  moves  that  the  complaint  be  made  more 
definite  and  certain.  The  first  matter  is,  that  the  plaintiff  set- 
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ting  up  an  assignment  to  him  of  a  judgment  against  Kanouse, 
should  state  the  time  and  consideration  of  the  assignment. 
The  time  is  sufficiently  stated  in  saying  that  the  judgment  re- 
covered by  Kanouse  against  the  plaintiff  was  recovered  after 
the  assignment  to  the  plaintiff.  All  that  can  be  material  is, 
which  was  first  in  time,  and  even  that  may  be  unimportant. 

It  is  immaterial  to  the  defendant  what  the  consideration  for 
the  assignment  was,  whether  for  the  whole  face  of  the  judg- 
ment or  for  $1.  The  allegation  that  Couthout  assigned,  sold, 
transferred,  and  set  over  to  the  plaintiff  the  said  judgment  is 
an  allegation  of  an  absolute  assignment.  If  the  assignment 
were  conditional  the  defendant  can  so  allege. 

Garr  moves  also  that  six  different  parts  of  the  complaint  be 
struck  out  as  irrelevant,  and  he  quotes  as  the  rule  in  such  cases, 
the  language  of  Judge  Harris  (Rensselaer  and  Washington 
Plank  Road  Company  v.  Wetzel,  6  How.  Pr.  R,  68)  that  "if 
the  matter  cannot  be  made  the  subject  of  a  material  issue  it 
has  no  business  in  the  pleading,  and  ought  not  to  be  left  there 
to  embarrass  the  opposite  party  and  the  Court."  A  slight 
change  in  this  phraseology  would  make  it  conform  better  to 
our  opinion  of  what  is  expedient, — "  if  the  matter  cannot  be 
made  the  subject  of  a  material  issue,  or  affect  the  question  of 
an  injunction,  or  costs,  or  other  relief  to  be  granted,  and  will 
embarrass  the  opposite  party  and  the  Court,  it,  has  no  business 
in  the  pleadings  and  ought  not  to  be  left  there."  Practically 
we  find  that  the  circuit  is  the  best  place  for  deciding  what  is 
material  to  the  case,  and  what  proof  may  be  properly  admis- 
sible. If  an  allegation  in  a  pleading  will  in  no  event  do  any 
harm  to  the  opposite  party,  the  time  of  the  Court  should  not 
be  occupied  in  motions  to  strike  it  out.  One  of  the  most  vex- 
atious and  unprofitable  parts  of  the  old  system  of  chancery 
practice  was  that  relating  to  striking  out  irrelevant  matter,  and 
it  would  add  excessively  to  the  labor  of  the  Courts,  without 
benefit  to  parties,  unnecessarily  to  extend  that  practice. 

The  plaintiff  seeks  to  set-off  a  judgment  assigned  to  him 
against  a  judgment  held  by  the  defendant  Kanouse  against 
him,  which  last  judgment  was  for  costs  which  Garr  claims  be- 
long to  him.  The  plaintiff  states  that  a  writ  of  error  was  pro- 
secuted by  Kanouse  through  Wallis  as  his  attorney,  against 
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the  plaintiff  to  reverse  a  judgment  obtained  by  this  plaintiff 
against  Kanouse  for  professional  services;  and  that  that  judg- 
ment was  reversed  with  costs,  and  the  judgment  held  by  Kan- 
ouse as  partly  for  those  costs,  and  that  the  suit  in  the  Common 
Pleas  was  for  professional  services  rendered  by  the  plaintiff, 
and  which  are  still  unpaid.  The  complaint  alleges  that  the 
defendant  is  insolvent,  and  for  this  reason,  among  others,  seeks 
an  injunction  to  prevent  the  defendant  from  collecting  the 
amount  of  his  judgment  until  the  right  of  the  plaintiff  to  set- 
off  one  judgment  against  the  other  be  passed  upon.  In  this 
view  the  statement  of  the  indebtedness  and  inability  of  the 
defendant  to  pay  those  costs  is  not  irrelevant ;  at  all  events,  it 
does  the  defendant  no  harm. 

The  defendant  moves  to  strike  out  the  words  "  other  de- 
mands,"— "and  other  demands," — "and  demands,"  in  three 
places,  occurring  when  the  plaintiff  alleges  that  by  reason  of 
the  defendant's  insolvency  the  plaintiff  is  unable  to  obtain  pay- 
ment of  the  judgment  and  other  demands, — and  in  similar  pas- 
sages. It  is  enough  to  say  that  these  words  cannot  embarrass 
either  the  defendant  or  the  Court.  In  two  other  places  the 
plaintiff  says  also  that  the  defendant  is  unable  to  pay  said 
judgment,  "or  any  other  which  the  plaintiff  may  recover 
against  him  in  said  suit  in  the  Common  Pleas."  The  same 
answer  may  be  made  to  these  allegations. 

The  motion  of  the  defendant  is  denied  but  without  costs,  as 
some  at  least  of  the  matters  are  of  as  little  use  to  the  plaintiff 
as  of  harm  to  the  defendant. 
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ENGLIS  a.  FURNISS. 

New  York  Common  Pleas ;  General  Term,  December,  1855. 
PARTNERS. — RIGHTS  or,  IN  EQUITY. 

At  law  no  action  can  be  maintained  between  the  members  of  two  firms,  hav- 
ing one  member  common  to  both. 

In  equity,  such  an  action  may  be  maintained. 

But  the  plaintiffs,  to  sustain  their  action,  must  clearly  show  equities  upon  all  the 
circumstances  of  the  case,  entitling  them  to  relief. 

An  assignment  by  the  common  member  of  both  firms,  to  his  partner  in  the  firm 
holding  the  claim  against  the  other,  of  his  interest  in  such  claim,  does  not  deprive 
the  members  of  the  other  firm  of  any  equitable  defences  which  they  would  be 
entitled  to  maintain  against  their  partner  the  assignor,  were  no  such  assignment 
made. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee. 

The  complaint  in  this  action,  which  was  verified,  was  as 
follows : — 

TITLE  OF  THE  CAUSE. 

City  and  County  of  New  York,  ss. — 

John  Englis,  plaintiff  in  this  action,  by  Martin,  Strong  and 
A.  F.  Smith,  his  attorneys,  complains  of  William  II.  Brown 
and  William  P.  Furniss,  defendants  in  this  action,  and  alleges 
and  avers — 

That  at  the  several  times  herein  mentioned,  the  defendants 
were  the  owners  of  the  steamboat  Rhode  Island. 

That  on  or  about  November  10,  1849,  the  plaintiff  and  Wil- 
liam H.  Brown,  then  being  co-partners  in  business,  under  the 
name  and  firm  of  Brown  &  Englis,  at  the  request  and  for 
the  benefit  of  the  defendants,  made  certain  repairs  upon  the 
said  steamboat  Rhode  Island,  and  furnished  a  large  quantity 
of  materials,  with  which  to  repair  said  steamboat,  and  also  paid 
and  laid  out  several  large  sums  of  money  in  and  about  repair- 
ing said  steamboat. 
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That  the  costs  of  said  repairs,  the  value  of  said  materials, 
and  the  said  sums  of  money  so  paid  and  laid  out  as  aforesaid, 
amounted  in  the  whole  to  the  sum  of  $4,969  71,  and  that  by 
reason  of  the  premises,  the  said  defendants  became  indebted 
to  said  firm  of  Brown  &  Englis,  on  said  tenth  day  of  No- 
vember, 1849,  in  said  sum  of  $4,969  71,  which  sum,  or  any 
part  thereof,  said  defendants,  or  either  of  them,  have  not  at 
any  time  paid. 

That  on  or  about  the  seventh  day  of  August,  1851,  the  said 
"William  H.  Brown,  of  said  firm  of  Brown  &  Englis,  duly 
assigned  and  released  to  the  plaintiff  all  his  right,  title,  and 
interest,  of,  in,  and  to  the  said  claim  of  said  firm  of  Brown 
&  Englis,  against  said  defendant,  for  said  repairs,  materials, 
and  moneys  above  mentioned,  and  of,  in,  and  to  all  moneys  to 
be  collected  on  account  of  said  claim,  and  that  the  plaintiff  is 
now  the  sole  lawful  holder  and  owner  of  said  claim. 

Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendants for  the  sum  of  $4,969  71,  with  interest  thereon  from 
November  10,  1849,  besides  the  costs  of  this  action. 

JOHN  ENGLIS. 

The  answer  of  Furniss  contained  a  general  denial.  Brown 
did  not  appear. 

On  the  trial  before  "William  Kent,  referee,  the  following 
facts  appeared  in  evidence. 

The  plaintiff  and  the  defendant  Brown,  were,  in  1849  and 
1850,  partners  in  business  as  ship  carpenters  doing  business  in 
New  York  City.  On  July  23,  1849,  Brown,  being  the  owner 
of  the  steamer  Rhode  Island,  entered  into  a  written  agreement 
with  the  defendant  Furniss,  whereby  he  sold  to  Furniss  one- 
half  of  the  Rhode  Island,  for  $25,000.  By  further  provisions 
of  the  agreement  Brown  was  to  repair  and  fit  up  the  steamboat ; 
which  was  to  be  employed  in  the  coasting  trade  in  the  Pacific, 
under  the  sole  direction  of  Furniss,  but  for  the  joint  account 
of  Furniss  &  Brown.  Furniss  was  to  pay  one-half  the  ex- 
penses of  the  repairs,  by  notes. 

The  repairing  and  fitting  up  of  the  steamer,  which  by  the 
above  agreement,  Brown  undertook  to  do,  was  done  by  the 
firm  of  Brown  &  Englis ;  and  without  any  other  agreement 
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being  entered  into  bj  Furniss  respecting  the  work,  than  that 
with  Brown  above  mentioned.  But  Furniss  in  part  super- 
intended and  directed  the  repairs. 

Furniss  paid  Brown  the  sums  which  by  the  agreement  he 
was  bound  to  pay,  and  indeed  considerably  overpaid  him ;  so 
that  on  and  before  August  7,  1851,  Brown  was  indebted  to 
Furniss  in  an  amount  exceeding  that  of  Brown  &  Englis'  bill 
for  the  repairs  of  the  steamer. 

On  August  7,  1851,  Brown  assigned  to  Englis,  the  plaintiff, 
all  his  interest  in  the  bill  for  the  repairs  done  by  Brown  & 
Englis.  Brown  failed  in  1851. 

Upon  these  facts  the  referee  reported  that  the  complaint 
should  be  dismissed ;  and  judgment  was  entered  accordingly, 
from  which  defendant  appealed. 

A..  F.  Smith,  for  appellant. — I.  Brown  &  Furniss  were  joint 
owners  of  the  Rhode  Island,  and  as  against  third  persons,  nothing 
else  being  proved  but  the  joint  ownership  and  the  repairs, 
both  Brown  and  Furniss  would  be  liable  therefor.  (Rich  v. 
Roe,  Cowp-i  639  5  Ingersoll  v.  Van  Bokkelin,  7  Cow.,  670 ; 
Marquand  v.  Webb,  16  Johns.  ./?.,  89). 

II.  Though  it  were  proved,  in  addition  to  the  joint  owner- 
ship and  the  repairs,  that  the  repairs  were  done  by  the  firm 
of  Brown  &  Englis,  still  no  difficulty  would  exist  against  a 
recovery.     Brown  &  Furniss  would  not  be  liable  to  Brown  & 
Englis  in  an  action  at  law,  but  in  equity  there  is  no  difficulty 
in  the  way  of  a  recovery.     (1  Story's  Eq.  Jur.,  §§  679,  680 ; 
Story  on   Partn.,    323   &    n.  343;    Porter    v.  McClure,  15 

Wend.  187). 

III.  Assume  that  the  ownership  is  proved,  and  that  the  re- 
pairs were  done,  and  by  a  third  person.     Admit  that  as  be- 
tween Brown  and  Furniss,  Brown  is  by  agreement  to  pay  for 
the  repairs,  in  the  first  instance.     Beyond  question  the  third 
person  could  recover  from  Brown  &  Furniss  unless  notice  of 
the   private  agreement  was  brought  home   to  him   and   he 
assented  to  it — in  other  words  unless  he  gave  credit  to  Brown 
alone.     (Rich  v.  Coe,  Cowp.,  539). 

IV.  Now  though  the  repairs  were  done  by  Brown  &  Englis,  in- 
stead of  by  a  third  person  alone,  still  Brown  &  Englis  are  en- 
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titled  to  recover.  1.  The  private  agreement  obliging  Brown  to 
pay  for  the  repairs,  does  not  bind  the  partnership  of  Brown  & 
Englis  as  a  contract — first,  because  it  was  without  the  scope  of 
the  partnership  business,  (Story  on  Partn.,  §  111,  112;  Gan- 
sevoort  v.  Williams,  14  Wend.  133 ;  Wilson  v.  Williams,  14 
Wend.,  146),  being  not  an  agreement  for  the  repairing  of  ships, 
but  for  the  sale  of  one,  and  for  an  adventure  in  California  ; — 
and  second,  because  it  did  not  assume  to  bind  the  firm,  but 
was  the  contract  of  Brown  alone.  (Story  on  Partn.  §  102). 
2.  Then  it  could  bind  the  firm  only  as  a  notice.  It  could  not 
operate  as  notice  to  the  firm,  because  it  was  in  a  matter  not 
pertaining  to  the  partnership  business.  The  partners  are  not 
agents  for  one  another  beyond  the  scope  of  their  partnership 
concerns. 

Y.  It  has  been  repeatedly  held  that  one  partner  cannot  pay 
his  private  debt  with  a  debt  due  to  the  firm,  nor  with  the 
goods  of  the  firm.  In  the  one  case  the  debt  to  the  partner- 
ship still  remains ;  in  the  other,  the  partnership  may  sue  for 
the  price  of  the  goods.  (Evernghim  v.  Ensworth,  7  Wend., 
326 ;  Gram  v.  Stewart,  5  Cow.,  489 ;  Dob  v.  Halsey,  16  Johns. 
R.,  34).  The  cases  are  in  point.  Brown  was  under  obligation 
to  Furniss  to  repair  the  boat.  (He  owed  a  debt).  He  makes 
the  repairs  by  his  firm  of  Brown  &  Furniss.  (He  pays  the 
debt  with  partnership  property). 

VI.  The  defence  hinges  upon  the  agreement  of  Brown  to 
do  the  repairs  himself.  That  agreement  did  not  bind  Englis. 
It  was  individual  by  Brown,  and  was  beyond  the  scope  of  the 
partnership  business. 

William  Tracy  and  William  Curtis  Noyes,  for  respondent. 
I.  The  repairs  made  iipon  the  Rhode  Island,  were  made  by 
Brown  &  Englis,  for  William  H.  Brown,  then  one  of  the  firm, 
and  not  for  the  defendant,  as  owner  or  otherwise.  1.  Brown 
was  bound  by  the  contract  with  Furniss  to  make  them,  and 
Furniss  was  to  pay  his  half  by  notes.  Brown's  knowledge  of 
the  duty  he  thus  owed  Furniss,  was  notice  to  Brown  &  Englis 
of  the  fact,  and  precluded  the  idea  that  the  repairs  were  made 
under  an  implied  promise  from  Furniss  to  pay  Brown  &  Englis. 
Besides,  no  one  can  doubt  he  had  actual  notice  also.  2.  There 
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was  no  request  on  the  part  of  Furniss  to  make  the  repairs. 
The  agreement  for  the  sale  of  the  steamer  was  an  executory 
one ;  the  payment,  by  the  giving  the  notes,  was  not  to  be 
made  until  she  was  repaired  and  ready  for  sea.  The  repairs 
were  for  the  benefit  of  Brown  alone,  to  enable  him  to  com- 
plete the  sale  by  a  delivery.  They  were  not  for  Furniss'  benefit, 
nor  was  any  credit  given  to  him,  as  owner ;  nor  was  he,  as 
between  Brown  and  the  plaintiff  and  himself,  the  owner. 

II.  The  repairs,  when  made  pursuant  to  the  contract,  did 
not  create  a  debt  from  Brown  &  Furniss  to  Brown  &  Englis, 
and  being  made  to  be  paid  for  by  Furniss'  notes,  when  the 
steamer  was  ready  for  sea,  Furniss  having  given  his  notes  for 
them  to  Brown,  in  pursuance  of  the  contract,  and  then  having 
paid  the  notes,  such  payment  was  a  valid  payment,  and  extin- 
guished all  possible  claim  that  could  exist  in  favor  of  any  one. 

III.  The  claim  for  repairs  by  Brown  &  Englis,  Brown,  him- 
self, being  bound  to  make  them,  and  he  having  made  them,  in 
pursuance  of  his  contract,  was  incapable  of  assignment  by 
Brown  to  Englis,  so  as  to  give  the   latter  any  cause  of  action. 
The  assignment  of  such   a  claim  by  one  partner  to  another, 
is  nothing  but  a  piece  of  dishonest  effrontery,  and,  in  this  in- 
stance, has  upon  its  face  every  evidence  of  fraud. 

WOODRUFF,  J. — In  the  view  that  I  take  of  the  right  of  the 
appellant  to  maintain  this  action,  it  is  not  necessary  that  I 
should  consider  the  question  whether  the  agreement  between 
Brown  and  Furniss  vested  a  present  interest  in  Furniss  at  the 
time  of  the  execution  and  delivery  thereof  so  as  to  make  him  a 
joint  owner  of  the  steamboat  Rhode  Island,  at  the  time  when 
the  repairs  in  question  were  made, — for  my  conclusion  is,  that 
assuming  such  joint  ownership  of  the  boat,  the  plaintiff  cannot 
maintain  this  action. 

In  the  first  place  I  deem  it  quite  clear  that  the  plaintiff,  by 
virtue  of  the  assignment  to  himself  by  his  copartner  Brown, 
acquired  no  right  which  he  and  Brown  jointly  had  not  before 
the  assignment  was  made.  The  claim  to  recover  for  the  re- 
pairs, if  any  existed,  against  Brown  and  Furniss,  was  vested  in 
Brown  &  Englis,  and  whatever  defences  existed  as  against  the 
latter  firm  in  favor  of  Furuiss  could  not  be  defeated  by  Brown's 
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assignment  to  his  partner.  The  form  of  the  action  in  respect 
to  parties  may  be  altered  by  such  assignment,  but  in  respect  to 
the  original  title  to  recover  from  Furniss,  he  has  a  right  to 
treat  it  as  standing  upon  the  footing  of  a  copartnership  claim. 
In  the  next  place  it  may  be  observed  that  this  is  not  an  ac- 
tion by  Englis  founded  upon  his  right  as  a  copartner  to  compel 
Brown  (or  Brown  &  Furniss)  to  restore  copartnership  funds  or 
property  applied  by  him  to  the  use  of  Brown  &  Furniss,  and 
which  is  necessary  for  the  payment  of  the  debts  of  the  firm  of 
Brown  &  Englis,  or  requisite  to  his  indemnity  against  such 
debts,  and  to  the  payment  to  himself  of  all  his  share  in  the 
capital  and  profits  of  the  last  named  firm.  Conceding  as  above 
suggested,  that  Brown  &  Furniss  were  joint  owners  of  the 
steamboat,  and  as  siich  liable  to  third  persons  under  the  terma 
of  their  agreement  as  partners  in  the  transactions  relating  to 
the  steamboat  Rhode  L-land,  and  conceding  that  (notwithstand- 
ing the  agreement  of  Brown  to  make  the  repairs  in  question 
himself)  the  firm  of  Brown  &  Englis  by  doing  the  work  became 
creditors  of  Brown  &  Furniss  in  equity  in  such  a  sense  that 
Englis  cannot  be  prejudiced  by  any  private  arrangement 
between  Brown  &  Furniss  respecting  the  manner  in  which,  or 
party  by  whom,  the  repairs  should  be  paid  for,  it  is  no  doubt 
true  that  Englis  may  sustain  an  action  against  Brown,  to  which 
Furniss  would  be  a  proper  defendant,  in  which  an  account 
should  be  taken  ;  and  if  upon  such  account  Brown  were  found 
indebted  to  Englis  after  the  payment  of  their  partnership 
debts,  Brown  &  Furniss  would  be  held  liable  to  the  extent  of 
the  repairs  done,  to  make  him  whole.  Be  this  as  it  may,  this 
is  not  such  an  action,  nor  is  it  in  any  respect  of  that  nature. 
It  is  nothing  more  nor  less  than  an  action  to  recover  the  value 
of  the  work  and  materials,  and  the  sums  of  money  paid  and 
applied  by  Brown  &  Englis  in  the  repairing  of  the  steamboat 
of  Brown  &  Furniss,  and  there  is  no  averment  in  the  complaint 
or  suggestion  in  the  prayer  thereof,  which  places  the  title  to 
recover  upon  any  other  ground  than  simply  that  one  firm  (the 
defendants)  are  indebted  to  the  other  firm  (the  plaintiffs) ;  and 
in  respect  to  such  indebtedness  the  defendants  are  under  thia 
complaint  in  precisely  the  same  position  as  if  no  assignment 
had  been  made  to  Englis.  It  is  true  that  since  this  court  is  a 
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court  of  equity  as  well  as  a  court  of  law,  the  complaint  may  be 
said  to  be  a  complaint  in  equity,  and  in  respect  to  parties  to 
the  action,  the  suit  is  free  from  objection  in  form,  but  it  still 
remains  an  action  by  one  copartnership  against  an  alleged  other 
copartnership,  in  which  one  partner  is  common  to  botli  firms, 
to  recover  an  alleged  debt  by  the  latter  to  the  former,  upon 
the  single  allegation  that  such  a  debt  exists,  I  do  not  think  it 
necessary  to  consider  whether  the  action  can  be  at  all  sustained 
upon  this  mere  allegation  withoutsome  averment  that  shows  that 
the  fund  which  the  plaintiff  avers  to  have  come  to  the  possession 
of  Brown  &  Fnrniss  is  necessary  to  the  just  settlement  of  the 
affairs  of  Brown  <fe  Englis,  irrespective  of  the  fact  that  Brown 
assigned  his  interest  in  the  claim  to  him,  or  if  he  rested  his 
claim  upon  that  assignment,  then  that  as  between  Brown  & 
Fnrniss  it  ought  to  be  paid  over  by  them  to  Brown.  Whether 
these  averments  ought  to  be  inserted  in  the  complaint  or  might 
be  dispensed  with,  it  seems  to  me  quite  clear  that  the  claim  of 
the  plaintiff  necessarily  and  from  its  very  nature  brings  into 
view  all  the  equities  existing  between  the  parties,  and  the  mo- 
ment it  appears  that  as  between  Brown  &  Furniss  it  is  inequit- 
able that  the  fund  should  be  taken  from  the  latter  firm,  Englis 
cannot  require  its  payment  without  showing  a  higher  equity. 
Brown  is  his  partner  and  he  cannot  claim  such  payment,  nor 
can  Englis  make  such  claim  through  Brown — neither  can  he 
separate  himself  from  Brown,  and  escape  the  effect  of  the  rule 
that  notice  to  one  partner  is  notice  to  all,  without  showing 
some  equity  that  is  peculiar  to  himself. 

It  is  not  denied  that  Brown  undertook  to  make  the  repairs 
himself.  It  is  found  by  the  referee,  and  the  evidence  clearly 
warranted  it,  that  upon  a  settlement  between  Brown  &  Furniss, 
the  latter  has  advanced  to  Brown  enough  and  more  than 
enough  to  cover  the  whole  amount. 

At  law  there  could  be  no  recovery  by  Brown  &  Englis 
against  Brown  &  Furniss  under  these  circumstances,  because 
Brown  cannot  sue  himself,  and  because  at  law  Brown  cannot 
become  indebted  to  himself,  and  so  at  law  (as  insisted  by  the 
plaintiff's  counsel)  there  can  be  no  set-off  of  a  debt  due  by  the 
copartner  against  a  copartnership  claim,  nor  will  the  fraudu- 
lent application  of  the  copartnership  claims  to  the  private  debt 


310  ABBOTTS'  PRACTICE  REPORTS. 

Englis  a.  Furniss. 

of  one  partner  defeat  a  recovery  by  the  firm.  But  where,  by 
reason  of  the  membership  of  the  one  partner  in  both  firms,  the 
alleged  creditor  firm  comes  into  equity  for  relief,  they  come  to 
do  equity  as  well  as  to  seek  it.  The  complaining  plaintiffs 
come  also  upon  their  own  equities,  which  are  alleged  to  be 
prejudiced.  These  equities  cannot  be  ascertained,  nor  can  it 
be  discovered  what  is  requisite  to  the  doing  of  equity,  without 
ascertaining  what  is  equitable  as  between  all  the  parties. 

In  Bailey  v.  Bancker  (3  Hill,  190),  where  one  stockholder 
sued  his  associates  (the  statute  having  in  principle  established 
a  relation  between  themselves  and  also  as  to  third  persons)  for 
a  contribution,  Bronson,  J.,  in  giving  the  opinion  that  the  ac- 
tion could  not  be  sustained,  says — u  they  may  go  into  chan- 
cery for  an  account  and  have  the  claims  of  all  parties  settled 
upon  equitable  principles.  So  where  a  necessity  to  go  into 
chancery  arises  from  the  fact  that  two  firms  have  one  or  more 
common  members,  the  rule  that  whatever  assets  arose  out  of 
the  business  of  the  one  firm  shall  be  deemed  to  belong  to  them, 
though  it  consists  of  an  indebtedness  by  the  other  firm,  does 
not  over-ride  the  equity  of  the  partners  in  the  latter  to  compel 
the  common  partner  to  do  justice  to  them." 

The  case  of  Jacaud  v.  French  (12  East,  317),  goes  to  a  great 
length  in  affecting  a  copartnership  by  means  of  what  is  done 
with  another  firm  having  with  the  former  a  common  member; 
and  when  such  common  member  had  agreed  with  the  drawer 
of  a  bill  that  his  last  named  firm  should  pay  it,  and  acting  for 
such  firm  had  received  securities  out  of  which  funds  were  real- 
ized for  the  purpose,  it  was  held  that  his  other  firm  being  hold- 
ers of  the  bill  could  not  recover  of  the  acceptor.  As  to  him 
the  bill  was  satisfied,  and  he  could  not,  by  uniting  with  his 
partners  in  the  last  named  firm,  maintain  the  action,  although 
not  a  dollar  had  come  to  their  hands,  and  although  the  other 
partners  were  ignorant  of  the  arrangement.  In  some  respects 
that  case  resembles  the  present.  The  firm  of  Englis  &  Brown 
cannot  divest  themselves  of  the  consequences  of  Brown's  knowl- 
edge that  the  repairs  they  were  making  were  done  for  his 
benefit,  and  in  performance  of  his  express  undertaking  to  do 
them  himself,  and  therefore,  as  before,  when  compelled  to  come 
into  equity,  the  equities  existing  between  Furniss  &  Brown 
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can  only  be  overcome  by  showing  a  higher  equity  in  favor  of 
Englis;  so  far  as  his  claim  rests  upon  Brown's  equity  he  must 
fail.  He  cannot,  therefore,  in  my  judgment,  maintain  the 
action  upon  any  ground,  unless  he  shows  that  upon  a  settle- 
ment with  Brown,  this  money  is  necessary  to  the  adjustment 
of  their  accounts.  I  do  not,  in  this  view  of  the  subject,  mean 
to  exclude  the  idea  that  where  a  partner  in  the  one  firm  by  his 
dealings  with  another  firm  in  which  he  is  also  a  member,  has 
diverted  partnership  property  in  such  wise  as  to  amount  not 
only  to  a  withdrawal  of  capital,  but  to  a  contravention  of  the 
copartnership  articles,  the  injured  partner  may  not  have  a  bill 
to  compel  its  restoration  for  the  purposes  of  the  trade,  or  that 
a  court  of  equity  will  not  in  general  treat  the  assets  of  a  firm 
as  a  fund  devoted  to  the  payment  of  copartnership  debts  and 
the  fair  settlement  of  the  accounts  between  the  partners,  and 
marshal  them  accordingly  wherever  they  obtain  proper  juris- 
diction for  that  purpose,  but  the  plaintiff  has  not  placed  his 
present  claim  upon  that  footing,  nor  shown  any  facts  warrant- 
ing a  judgment  founded  upon  such  an  equity.  He  comes  as 
assignee  of  Brown's  interest  in  the  claim,  insisting  that  he  has 
become  such  creditor  of  Brown  &  Furniss,  and  seeking  to  re- 
cover on  that  ground,  not  for  the  copartnership  purposes  of 
Brown  &  Englis,  but  for  his  own  sole  use. 

Another  view  of  the  subject  seems  to  me  to  present  a  like 
obstacle  to  the  plaintiff's  recovery.  Furniss,  by  force  of  the 
covenant  of  Brown  to  make  the  repairs  himself,  and  in  virtue 
of  the  advances  made  to  Brown  which  render  it  inequitable 
that  he  should  be  required  to  pay  the  money,  has  become  en- 
titled in  equity  to  every  defence  which  Brown  himself  could 
make  to  an  action  by  Englis  to  recover  for  these  repairs,  and 
Brown,  by  uniting  with  Englis  in  the  action,  could  not  deprive 
him  of  this  right, — and  what  Brown  could  not  do  directly  he 
cannot  accomplish  indirectly  by  an  assignment  to  Englis  upon, 
which  he  may  sue  alone.  Suppose  then  Englis  had  filed  this 
complaint  against  Brown  &  Furniss  without  averring  any 
assignment  by  Brown  to  himself,  it  seems  to  me  clear  that  Fur- 
niss, upon  showing  Brown's  agreement  to  make  the  repairs, 
and  that  he  had  paid  or  advanced  to  Brown  moneys  sufficient 
and  more  than  sufficient  upon  a  due  accounting  between  them 
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to  cover  this  claim,  might  successfully  insist  that  until  Englia 
established  a  right  to  compel  Brown  to  restore  the  money  for 
the  protection  of  his  equities  as  a  copartner,  he  could  not  recover. 
Furniss,  under  such  circumstances,  cannot  in  equity  be  com- 
pelled to  pay  this  money  to  be  enjoyed  by  Brown  in  common 
with  Englis  y  and  as  the  case  may  be,  to  come  into  Brown's 
pocket  in  the  division  of  profits  between  them ;  and  as  before 
suggested,  Brown's  assignment  to  Englis  does  not  drive  Furniss 
from  this  position. 

If  it  be  suggested  that  Furniss  has  his  remedy  over  against 
Brown,  the  answer  is  obvious — a  court  of  equity  will  not,  where 
full  justice  can  otherwise  be  done,  compel  a  party  to  resort  to 
such  circuity  of  action :  and  besides  this,  the  proofs  showed 
without  contradiction  that  Brown  failed  in  July,  1851,  and 
before  his  assignment  of  this  claim  to  Englis,  and  is  (in  his 
private  business}  insolvent.  The  report  of  the  referee,  though  it 
contains  no  specific  finding  of  that  fact,  exhibits  a  finding  in 
support  of  that  conclusion.  I  hold  it  inequitable  that  Brown, 
an  insolvent,  should  on  the  7th  of  August,  1851,  (the  date  of 
his  assignment  to  Englis),  take  from  Furniss  moneys  which,  as 
between  Brown  &  Furniss,  the  former  was  bound  both  at  law 
and  in  equity  to  pay,  and  throw  them  into  the  hands  of  his 
firm  of  Brown  &  Englis,  who  are  not  insolvent,  where  they 
would  (for  aught  that  appears  irrespective  of  the  artifice  re- 
sorted to,  viz.,  Brown's  assignment),  have  been  given  back  to 
Brown  himself  or  his  representatues  as  a  dividend  of  the 
copartnership  effects.  Nothing  less  than  higher  equities 
shown  by  Englis  as  copartner,  existing  independently  of  any 
assignment  by  Brown  to  him,  can  entitle  him  to  insist  upon 
any  such  payment  by  Furniss. 

These  views  do  not  conflict  with  the  rule  that  one  partner 
may  not  pay  his  own  debt  with  the  property  of  his  firm  or  that 
he  may  not  release  a  debt  due  to  hia  firm  in  consideration  of  a 
benefit  derived  to  himself  alone,  or  that  an  individual  debt  of 
a  partner  cannot  be  set  off  against  a  copartnership  claim — and 
there  are  other  cases  no  doubt  in  which  a  firm  standing  in  a 
court  of  law  upon  their  joint  title  cannot  be  defeated  by  the 
transactions  of  one  of  the  partners  in  his  private  dealings. 

But  where  the  firm  are  compelled  to  come  into  a  court  of 
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equity,  to  assert  the  copartnership  title,  that  tribunal  will  take 
care  that  in  recognizing  the  joint  title  of  the  firm  and  enforc- 
ing it  against  the  act  of  one  of  the  members,  no  injustice  is 
done,  and  where  such  member  is  insolvent,  it  will  not  take  money 
from  a  third  person  which  such  member  ought  to  pay,  unless 
protection  of  the  rights  of  the  other  parties  makes  it  neces- 
sary. 

In  the  present  case,  stating  it  most  strongly  in  the  plaintiffs 
favor,  it  is  the  plain  duty  of  Brown  to  pay  for  these  repairs. 
He  having  become  insolvent,  Furniss  has  the  right  to  insist 
that  his  interest  in  the  copartnership  should  be  so  applied. 
Indeed  it  may  better,  perhaps,  be  said  that  Brown  has  himself 
made  that  application  by  repairing  the  ship  at  the  yard  of  the 
firm.  Nothing  in  the  case  impeaches  the  good  faith  of  Furniss 
in  this  matter.  Brown  was  engaged  in  shipbuilding  on  his 
own  account — in  the  department  of  repairing.  Englis  was  his 
partner — and  doubtless,  Englis  was  entitled  to  claim  from 
Brown  &  Furniss  that  the  bill  for  repairs  be  regarded  as  co- 
partnership assets.  But  the  circumstance  that  the  repairs 
were  so  done,  does  not  warrant  any  imputation  upon  Furniss 
of  collusion  with  Brown  to  appropriate  the  firm  property  to 
Brown's  private  purposes.  Even  if  he  is  to  be  deemed  charge- 
able with  notice  of  Brown's  partnership  with  Englis  in  the 
business  of  repairing,  he  had  reason  to  believe  that  what  was 
done,  was  done  under  Brown's  covenant  with  him,  and  it  is  not 
bad  faith  on  his  part  that  he  assumed  that  Brown  caused  these 
repairs  to  be  made  upon  his  own  responsibility  to  Englis,  and 
upon  a  full  understanding  with  him  on  the  subject. 

Had  Brown  when  he  agreed  to  make  these  repairs  had  no 
interest  in  the  ship,  but  having  made  a  covenant  to  repair  the 
vessel  upon  terms  agreed  upon,  had  taken  her  into  his  own 
possession  for  that  purpose,  and  the  repairs  had  been  made  by 
himself  and  Englis,  the  right  of  Englis  &  Brown  as  partners 
to  recover  for  such  repairs,  notwithstanding  advances  made  by 
Furniss  to  Brown  in  good  faith  and  in  reliance  upon  such  cove- 
nant, would  not  have  been  free  from  doubt ;  and  it  appears 
that  although  Furniss'  advances  were  not  on  terms  applicable 
to  this  one  vessel,  they  were  made  in  reliance  upon  Brown's 
two  agreements,  only  one  of  which  was  in  any  sense  performed — 
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and  Furniss  is  clearl}',  I  think,  entitled  to  the  benefit  of  them 
as  an  advance  upon  that  relating  to  the  Rhode  Island,  for  it 
was  made  in  reliance  on  that  agreement,  though  not  solely  on 
that  agreement.  But  I  do  not  pursue  this  inquiry  nor  rest  my 
conclusion  upon  any  solution  of  the  doubt  suggested. 

The  precise  grounds  upon  which  the  decision  of  the  referee 
was  based  do  not  appear  by  his  report.  His  conclusion  of  law 
is  given  in  sweeping  terms  without  informing  us  of  the  parti- 
cular conclusions  from  which  his  result  was  derived.  But  for 
the  reasons  above  stated,  I  think  his  decision  was  correct,  and 
should  be  sustained  by  an  affirmance  of  the  judgment. 


MYERS  a.  OVERTON. 

New  York  Common  Pleas  j  General  Term,  November ^  1855. 
SUMMONS. — SERVICE  BY  PLAINTIFF. 

Where  a  defendant  is  served  with  process  by  the  plaintiff,  personally,  he  must  take 
advantage  of  the  irregularity  by  moving  to  set  aside  the  proceedings  before  judg- 
ment, otherwise  his  motion  will  be  too  late. 

Appeal  from  an  order  of  the  special  term,  denying  a  motion 
to  vacate  judgment  and  subsequent  proceedings  for  irregu- 
larity. 

The  affidavit  of  the  defendant  on  which  the  motion  was 
made,  stated  that  he  was  served  with  the  summons  and  com- 
plaint by  the  plaintiff  himself;  that  judgment  had  been  ren- 
dered, and  execution  issued  and  levied,  &c.  The  defendant 
had  not  appeared  in  the  action.  The  proof  of  service  incorpo- 
rated in  the  judgment  roll,  was  the  affidavit  of  the  plaintiff 
himself.  The  motion  was  denied  at  special  term,  and  the  de- 
fendant now  appealed. 

Thomas  Darlington,  for  appellant. — I.  The  court  never 
acquired  jurisdiction  of  the  defendant.  Section  127  of  the 
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Code  provides  that  all  civil  actions  shall  be  commenced  by  the 
service  of  a  summons.  Section  133  provides  that  "  the  sum- 
mons may  be  served  by  the  sheriff,  *  *  *  or  by  any  other 
person  not  a  party  to  the  action."  And  "  may"  in  such  a  case 
means  "  must."  (Miner  v.  The  Mechanic's  Bank  of  Alexan- 
dria, 1  Pet.,  64;  Rex  v.  Barlow,  2  Salk,  609;  BlackwelFs 
Case,  1  Vern.,  153  &  n.  ;  The  Mayor  u.  Furze,  3  Hill,  612). 
This  section,  therefore,  prohibits  the  service  of  a  summons  by 
a  party  ;  and  such  service  if  made  is  a  nullity.  It  is  not  the 
proof  of  service  merely  that  is  defective,  but  the  service  itself. 
And  although  service  by  the  plaintiff  were  proved  by  the  affi- 
davit of  a  third  person,  the  judgment  would  have  been  equally 
defective. 

II.  The  judgment  is  also  defective  in  that  no  proof  of  the 
personal  service  of  the  summons  and  complaint  was  filed  in 
the  judgment  roll,  as  required  by  section  274  and  281. 

C.  N.  Potter,  for  respondent. — I.  To  allow  one  so  directly 
interested  as  the  plaintiff  to  prove  service  of  the  process  which 
gives  the  court  jurisdiction  over  the  defendant,  would  not  be 
proper ;  but  this  seems  to  be  the  only  reason  why  service  made 
by  the  plaintiff  should  not  be  as  good  as  any  other.  Until 
this  argument  I  never  heard  it  suggested  that  if  service  made 
by  plaintiff  could  be  fully  proved  by  a  bystander,  it  was  not 
good  service.  Such  service  would  afford  the  same  notice  to  the 
defendant  and  the  proof  would  be  as  disinterested,  as  if  the 
service  were  made  by  the  third  person  himself. 

II.  If  the  service  was  irregular  the  defendant's  motion  should 
have  been  made  forthwith.     It  was  too  late   to  make  it  after 
judgment. 

III.  The  defect  in  the  proof  of  service  was  supplied  in  the 
defendant's  affidavit  upon  the  motion  ;  from  which  it  appears 
that  he  was  served  precisely  as  the  plaintiff  states  in  his  affi- 
davit of  service. 


INGRAHAM,  F.,  J. — The  summons  and  complaint  in  this  cause 
were  served  by  the  plaintiff  upon  the  defendant.  The  defend- 
ant did  not  appear  therein,  and  a  judgment  by  default  was 
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entered  against  him  on   an  affidavit  of  service  made  by  the 
plain  tiff  on  January  15,  1855. 

The  defendant  moved  to  set  aside  the  judgment  on  an  affi- 
davit in  which  he  admitted  the  service  of  the  papers,  and  upon 
the  ground  that  the  plaintiff  could  not  serve  the  process.  The 
motion  was  denied  and  the  defendant  now  appeals  to  the 
general  term. 

The  defendant  contends  that  the  court  had  no  jurisdiction  in 
consequence  of  the  defective  service,  and,  therefore,  the  judg- 
ment is  void. 

If  this  view  is  correct,  the  appeal  should  be  sustained.  I  do 
not  consider  the  law  so  to  be.  This  court  had  jurisdiction  both 
of  the  subject  matter  and  the  person,  and  the  mode  of  service 
has  nothing  to  do  with  the  question  of  jurisdiction,  where  the 
proceedings  are  in  a  court  of  general  jurisdiction.  The  irregu- 
larity arises  not  from  the  want  of  service,  but  from  the  mode 
of  making  it.  In  such  a  case,  a  defendant  should  appear  and 
make  the  objection  and  move  to  set  aside  the  proceedings.  If 
he  neglect  to  do  so,  he  is  to  be  deemed  to  have  waived  the 
objection.  We  so  held  in  regard  to  an  irregularity  in  the 
Marine  Court.  (Coit  v.  Messerve,  July,  1855  ;  see  also  Barnes 
v.  Harris,  4  Comst.,  374). 

I  see  no  reason  to  change  the  views  I  entertained  when  the 
motion  was  made,  and  as  the  defendant's  motion  is  solely  on 
the  ground  of  irregularity,  he  was  not  entitled  to  any  relief 
for  that  cause. 

The  order  appealed  from  should  be  affirmed.* 


*  The  defendant  Overton  refusing  to  pay  the  judgment  recovered  against  him, 
was,  in  the  usual  course,  brought  before  Judge  Woodruff  on  an  attachment  issued 
in  proceedings  supplementary  to  execution.  Refusing  to  answer  the  interrogatories 
propounded  to  him,  he  was  committed  for  contempt,  December  6,  1855. 

Being  brought  before  Mr.  Justice  Dean,  December  17,  on  habeas  corpus,  he  was 
remanded  to  custody  ;  the  justice  holding  the  detention  lawful.  He  wa»  afterwards 
brought  before  Mr.  Justice  Whiting,  who  held  that  the  matters  decided  by  Dean,  J. 
were  res  adjudicata,  and  remanded  the  prisoner. 
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FOWLER  a.  KENNEDY. 

Supreme  Court,  First  District;  General  Term,  December,  1855. 
PLEADING. — ABATEMENT. — NON- JOINDER. — JOINT  LIABILITY. 

What  is  sufficient  evidence  of  a  joint  liability. 

The  rule  of  the  old  system  of  pleading  that  the  defendant  who  pleads  in  abatement 

the  non  joinder  of  parties  defendant  '•  must  give  the  plaintiff  a  better  writ,"  is  still 

in  force. 

Appeal  from  an  order  dismissing  the  plaintiff's  complaint. 

This  action  was  brought  by  Francis  D.  Fowler  and  De  Grasse 
B.  Fowler,  against  John  Kennedy,  Samuel  Smith,  and  Oliver 
S.  Halsted,  Jr.,  to  recover  for  stores  and  provisions  furnished 
by  them  to  the  bark  Griffon. 

The  complaint  stated  that  the  defendants  were  indebted  to 
the  plaintiffs  in  the  sum  of  $656  74,  balance  of  account  for 
stores  and  provisions  furnished  to  the  bark  Griffon,  February 
1,  1849,  at  which  time  that  vessel  was  loading  at  New  York 
preparatory  to  sailing  to  California.  That  the  plaintiffs  had  a  lien 
on  the  vessel  for  their  claim.  That  after  the  stores  were  fur- 
nished, and  before  the  Griffon  sailed  from  New  York,  she  was 
sold  to  the  defendants  subject  to  all  liens,  including  that  of 
plaintiffs,  and  the  defendants  then  promised  to  pay  the  claim 
of  the  plaintiffs.  That  in  consideration  of  this  promise  the 
plaintiffs , permitted  the  Griffon  to  sail,  without  enforcing  their 
lien.  That  the  defendants  had  made  a  part  payment,  and  still 
owed  $656  74,  for  which  judgment  was  demanded. 

The  answer  of  the  defendants  denied  any  indebtedness  to 
plaintiffs,  and  the  existence  at  any  time  of  any  lien  on  the 
Griffon  in  favor  of  the  plaintiffs,  and  any  promise  to  pay  the 
plaintiff's  claim  as  alleged  in  the  complaint.  It  also  denied 
that  the  Griffon  was  ever  sold  to  the  defendants,  subject  to  any 
liens ;  and  set  up  that  at  the  time  of  the  alleged  sale,  the  Grif- 
fon was,  and  still  continued  to  be,  owned  by  an  association  con- 
sisting of  Stoutenburgh,  Halsted,  Price,  Canfield,  Richards, 
Fox,  and  others  their  associates,  who  caused  the  bill  of  sale  of 
the  bark  to  be  executed  and  delivered  to  the  defendants  as 
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trustees  of  the  association  ;  and  that  the  defendants  held  the 
title  to  the  vessel  as  trustees  only,  which  was  known  to  the 
plaintiffs,  and  had  never  made  any  agreement  to  pay  any  lia- 
bility of  the  vessel.  The  answer  also  set  up  defects  in  the 
quality  of  the  goods  and  provisions  furnished  the  Griffon  by 
the  plaintiffs.  In  the  last  clause  of  the  answer  the  defendants 
took  certain  objections  to  the  sufficiency  of  the  complaint ;  e.  g. 
that  the  plaintiffs  did  not  show  how  they  acquired  a  lien  upon 
the  Griffon,  and  that  they  did  not  show  that  the  promise  of  de- 
fendants to  pay  for  the  goods  furnished  was  in  writing. 

The  plaintiffs  replied,  denying  the  matters  set  up  in  the 
answer. 

On  the  trial,  before  Mr.  Justice  Edmonds  and  a  jury,  April 
19,  1853,  after  evidence  had  been  put  in  and  the  parties  had 
rested,  the  judge  dismissed  the  complaint,  on  grounds  which 
appear  in  the  opinion  of  the  general  term.  The  plaintiffs  ap- 
pealed. 

W.  M.  JEvarts,  for  appellant. — I.  In  the  purchase  and  outfit 
of  the  bark  Griffon  all  the  associates  were  partners,  and  liable 
each,  in  solido,  for  the  debts  contracted  for  the  purposes  of  the 
enterprise  and  within  the  objects  of  the  partnership.  (Mum- 
ford  v.  Nicoll,  20  Johns.,  611  ;  Story's  Partn.,  §  441,  and  cases 
cited).  If  defendants  were  members  of  the  association,  either 
when  the  provisions  were  ordered  or  when  they  were  furnished 
to  and  received  by  the  association,  they  are  liable  for  the  debt 
contracted  for  them.  There  was  clear  evidence  that  the  de- 
fendants were  all  members  before  the  provisions  were  ordered, 
and  they  confessedly  were  before  they  were  delivered. 

II.  As  part  owners  of  the  bark  Griffon,  whether  partners  or 
not,  each  of  the  association  was  liable,  in  solido,  for  this  debt 
contracted  for  provisioning  the  vessel  for  a  voyage  planned 
and  undertaken  with  his  assent  and  approval.     (Story's  Partn., 
§  419,  440).     Such  assent  and  approval  need  not  be  express  to 
the  particular  contract,  but  may  be  implied  from  the  acts  of 
the  associates  in  the  enterprise,  and  from  the  nature  and  neces- 
sity of  the  supplies.     (Story's  Partn.,  §  446,  455). 

III.  The  non-joinder  of  the  other  associates  as  defendants,  is 
no  bar  to  a  recovery  against  the  defendants  sued.     1.  At  com- 
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mon  law  the  non-joinder  was  pleadable  only  in  abatement,  and 
by  the  Code  the  objection  of  defect  of  parties  can  be  taken  only 
by  demurrer  or  answer,  and  if  not  so  taken  is  waived.  (Code, 
§144,  Subd.  4;  §147,  148).  2.  The  objection  of  parties  de- 
fendant is  not  taken  in  the  answer,  but  if  there  taken  is  waived 
by  answering  on  the  merits.  (Gardiner  v.  Clark,  6  How.  Pr. 
K,  449). 

IV.  The  claim  of  the  plaintiffs  was  a  lien  on  the  vessel  up  to 
and  at  the  time  of  sailing.     The  vessel  was  a  foreign  vessel 
(owned  out  of  the  State)  and  a  debt  for  supplies  is  a  lien  by 
the  maritime  law.     (The  Nestor,  1  Sumner,  73 ;  The  Robert 
Fulton,  1  Paine,  620).     If  a  domestic  vessel,  then  the  claim 
was  a  lien   by  statute.     (2   Rev.   Stats.,   493).     Forbearance 
to  enforce  this  lien  by  libel  and  permitting  her  to  proceed  to 
sea,  were  a  good  consideration  for  a  promise.     The  plaintiffs 
lost  their  lien  as  well  as  their  present  remedy  in  rem,  and  suf- 
fered a  detriment ;  the  defendants  secured  the  sailing  of  the 
vessel  and  gained  an  advantage.     C3  Stephens'  N.  P.,  1967,  and 
cases  cited). 

V.  If  such  promise  (upon  the  consideration  last  above  stated, 
or  upon  their  original  indebtedness,)  was  not  proved  against 
the  three  defendants,  it  was  fully  proved  against  Halsted  and 
Smith,  and  plaintiffs  were  entitled  to  a  verdict  against  them. 
(Code,  §  136,  274 ;  Voorhies*  Code,  Supp.,  60,  170 ;  People  v. 
Cram,  8  How.  Pr.  R.,  151).     If  Halsted  and  Smith  had  been 
sued  without  Kennedy,  upon  the  proof,  a  judgment  might  have 
been  had  against  them  ;  the  joinder  of  Kennedy  does  not  pre- 
vent such  judgment.     (Code,  §  136,  Subd.  3). 

VI.  There  was  evidence  to  submit  to  the  jury,  and  which 
•would  have  supported  their  verdict,  that  the  special  promise 
of  defendants  Halsted  and  Smith,  was  in  the  name  of  the  three 
defendants,  and  by  the  authority  of  the  defendant  Kennedy. 

Nelson  Chase,  for  respondents. 

COWLES,  J. — The  defendants  were  all  members  of  the  asso- 
ciation on  whose  behalf  the  bark  Griffon  was  bought  and  pro- 
visioned. 

The  defendant  Halsted  belonged  to  it  from  the  first. 
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Kennedy  and  Smith  came  into  it  early  in  January, 

The  defendants  were  all  members  of  the  association  before 
the  bark  was  purchased,  for  they  were  the  parties  designated 
by  the  association  to  receive  in  trust  for  the  associates  the  bill 
of  sale  of  the  vessel. 

The  object  of  the  association  was  to  purchase  a  ship  and  pro- 
vision her  for  two  years,  on  board  of  which  each  associate  or  a 
representative  was  to  go  to  California,  to  be  absent  two  years. 
What  business  they  were  to  engage  in  at  California  does  not 
appear,  but  the  agreement  was  that  on  the  return  of  the  vessel 
the  bark  was  to  be  sold,  and  the  persons  going  were  to  divide 
the  profits  of  the  enterprise.  Two  years'  stores  were  put  in  the 
ship. 

The  full  number  of  associates  was  made  up  to  fifty  before 
January  31,  1849,  and  consequently  before  the  three  defend- 
ants were  appointed  to  take  the  bill  of  sale  of  the  bark;  for 
by  the  resolutions  of  31st  January,  a  committee  of  five  was 
named  to  take  the  bill  of  sale,  while  it  was  not  until  the  28th 
of  February  following  that  the  change  was  made  and  the  de- 
fendants appointed. 

The  provisions  were  all  contracted  for  in  January,  and 
delivered  between  that  time  and  the  day  of  the  bark's  sail- 
ing, and  they  were  bought  by  a  committee  appointed  by  the 
association  for  that  purpose. 

Under  the  above  state  of  facts — and  in  regard  to  them,  there 
was  no  contradiction  in  the  testimony — it  seems  to  me  it  was 
at  the  most  a  question  for  the  jury  to  determine  whether  all 
of  the  associates  were  not  contracting  parties  through  their 
committee,  and  all  jointly  liable  for  this  purchase  of  goods. 

If  the  association  was  fully  made  up,  and  the  defendants 
were  all  members,  and  a  part  of  the  object  of  the  association 
was  to  make  just  such  a  purchase  as  this  on  joint  account,  and 
such  purchase  was  made  by  orders  of  the  associates,  they  were 
all  liable,  including  the  defendants. 

Even  if  the  full  number  of  fifty  had  not,  at  the  time  of  the 
purchase,  been  made  up,  yet  those  who  had  signed  the  articles 
and  ordered  the  supplies  were  liable,  whether  those  who  sub- 
sequently signed  became  jointly  liable  with  them  or  not. 

One  thing  appears  clear,  and  that  is  that  the  bill  was  incur- 
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red  by  the  orders  of  all  those  who  had  become  members  of 
the  association  at  the  time  the  bill  was  contracted,  and 
there  cannot  be  a  reasonable  doubt  that  at  such  time  all  of  the 
defendants  were  members,  and  joined  in  directing  this  pur- 
chase to  be  made. 

It  was,  therefore,  erroneous  for  the  learned  judge  to  hold 
that  there  was  no  proof  of  joint  liability  on  which  to  charge 
thtf  defendants. 

It  is  urged  that  if  any  liability  on  the  part  of  the  defendants 
is  proved,  it  is  one  which  was  incurred  by  them  jointly  with 
otJiers  of  the  associates,  and  that  all  should  have  been  joined  in 
the  action. 

The  rule  is  the  same  since  that  it  was  before  the  Code  in  this 
respect.  If  a  defendant  insists  that  his  liability  is  joint,  and 
that  others  who  are  jointly  liable  with  him  should  be  joined  in 
the  action — as  he  always  may  where  such  is  the  fact — he  must 
not  only  plead  the  non-joinder,  but  in  so  doing  must  point  out 
all  those  who,  as  he  claims,  should  be  made  parties  defendant. 

In  the  language  of  the  pleaders  before  the  Code,  if  he  pleads 
in  abatement  he  must  give  the  plaintiff  a  better  writ,  and  with 
reason,  for  the  defendant  is  always  held  to  know  who  his  asso- 
ciates in  a  contract  are.  But  if  the  defendant  fails  properly  to 
plead  the  non-joinder  of  parties  defendant  in  an  action  ex  con- 
tractu,  he  cannot  set  up  such  non-joinder  afterwards.  In  such 
case,  if  the  plaintiff  establishes  a  cause  of  action,  he  will  be 
entitled  to  judgment  even  though  there  are  others  jointly  lia- 
ble who  are  not  sued. 

In  this  case  the  defendants,  in  the  seventh  division  of  the 
answer,  plead  a  non-joinder  of  parties  defendant,  but  while  so 
pleading,  they  fail  to  point  out  the  names  of  the  parties  who 
should  be  brought  in  as  co-defendants  with  themselves.  The 
answer  in  that  respect  is  defective.  The  plaintiffs  cannot  be 
turned  out  of  court  for  neglecting  to  bring  in  the  other  associ- 
ates when  the  defendants  themselves,  who  well  knew  who  they 
were,  had  failed  to  point  them  out. 

I  think  the  learned  judge  erred  in  dismissing  the  complaint. 

I  also  think  he  should  have  submitted  to  the  jury,  under  the 

proof,  to  say  whether  the  defendants  did  not,  in  connection 

with  others,  authorize  the  supplies  in  question  to  be  furnished, 
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for  the  proof  would  have  sustained  sncli  a  verdict  if  found,  and 
then  the  defendants  would  have  been  liable  as  joint  contrac- 
tors with  the  other  associates  in  this  enterprise  who  ordered  the 
provisions  to  be  bought,  and  such  a  state  of  facts  would  have 
entitled  the  plaintiffs  to  a  verdict  in  this  action. 

The  judgment  dismissing  the  complaint  should  be  set  aside, 
and  a  new  trial  ordered — costs  to  abide  the  event. 


HAHN  a.  HULL. 
Jiew  York  Common  Pleas ;  General  Term,  December,  1855. 

PROMISSORY    NOTE. — ENDORSER. — SUFFICIENCY    OF    COMPLAINT. 

If,  in  any  case,  one  who  writes  his  name  on  the  back  of  a  negotiable  promissory 
note  before  the  payee  entlorses  it  can  be  held  liable  to  such  payee  as  endorser, 
it  is  not  enough  to  aver  in  a  complaint  by  such  payee,  simply  that  the  defendant 
"  endorsed  the  note  to  induce  the  plaintiff  to  accept  the  same." 

Whether  in  any  case  such  an  endorser  is  liable,  in  any  other  relation  than  as  second 
endorser,  or  to  any  one  except  to  such  as  became  parties  to  the  note  in  order  of 
succession  subsequently  to  himself. — Query  ? 

Appeal  from  a  judgment  rendered  at  special  term,  in  favor 
of  plaintiff  on  demurrer  to  a  complaint. 

Bliss  &  Wells,  for  appellants. 
James  D.  Clark,  for  respondent. 

WOODRUFF,  J. — The  plaintiff  in  this  action  avers  in  his  com- 
plaint that  the  defendant,  Parsons,  made  his  promissory  note, 
whereby  he  promised  to  pay  to  the  order  of  plaintiff,  three 
hundred  dollars,  for  value  received,  and  that  the  appellant 
"Hull,  endorsed  the  said  note  to  induce  the  plaintiff  to  accept 
the  same."  He  then  avers  presentment  at  maturity,  demand, 
non  payment  by  Parsons,  and  notice  to  Hull — and  that  he, 
(the  plaintiff),  is  now  the  lawful  holder  and  owner  of  the  said 
note.  To  this  complaint  the  defendant,  Hull,  interposed  a 
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demurrer,  the  grounds  of  which  may  be  summed  up  in  the  claim 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him.  Judgment  having  been  ordered 
for  the  plaintiff,  upon  the  demurrer  at  the  special  term,  Hull 
appeals. 

What  liability  is  incurred  by  a  party  who  writes  his  name 
upon  the  back  of  a  negotiable  promissory  note,  (made  payable 
to  the  order  of  a  third  person),  before  the  same  is  endorsed 
by  the  payee,  is  a  question  that  has  occupied  a  large  share  of 
the  attention  of  the  courts  of  this  State  for  more  than  forty 
years.  And  the  courts  of  others  of  the  United  States  have  been 
much  occupied  by  the  same  question. 

It  has  always  appeared  to  me  the  safest  and  most  consistent 
view  of  such  an  endorsement,  1o  hold  that  a  person  so  writing 
his  name,  is  to  be  taken  to  intend  to  become  an  endorser  sub- 
sequent to  the  payee  of  the  note,  and  with  all  the  rights  inci- 
dent to  that  situation.  Spencer,  J.,  in  Herrick  v.  Carman,  (12 
Johns.,  159),  says  "  the  fact  of  his  endorsing  first  in  point  of 
time  can  make  no  difference,  for  he  must  have  known,  and  we 
are  to  presume  acted  on  that  knowledge,  that  though  the  first 
to  endorse,  his  endorsement  would  be  nugatory  unless  preceded 
by  that  of  the  payee  of  the  note,"  and  there  it  was  held  that 
the  payees  could  not  recover  against  one  whose  name  had 
been  thus  endorsed  on  the  note,  although  the  payees  had 
accepted  the  note  and  sold  goods  on  the  credit  thereof,  such 
endorsement  being  thereon  at  the  time.  But  it  is  in  the  same 
case  intimated  that,  "  had  it  appeared  that  the  plaintiff  en. 
dorsed  the  note  for  the  purpose  of  giving  the  maker  credit 
with  the  payees,  he  would  be  liable  to  them,  and  his  endorse- 
ment might  have  been  converted  into  a  guaranty  to  pay  the 
note.  Following  this  suggestion  is  the  case  of  Nelson  v.  Du- 
bois,  (13  Johns.,  175),  in  which  it  is  distinctly  held  that  when 
such  endorsement  is  cotemporaneous  with  the  delivery  of  the 
note  to  the  payee,  and  is  made  for  the  security  of  the  payee 
and  payable  to  him,  or  bearer,  he  parting  with  property  on  the 
credit  thereof,  such  endorsement  is  an  absolute  undertaking  to 
pay  the  note,  and  that  such  endorser  is  as  much  liable  as  if  he 
had  signed  the  note.  Next,  Campbell  v.  Butler,  (14  Johns.,  349) 

in  which  case  the  note  was  payable  to  the  order  of  the  payee, 
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was  decided  in  the  satne  manner,  to  wit,  that  such  endorsement 
was  in  effect  a  special  guaranty,  and  that  the  payee  might  fill 
it  up  with  an  express  undertaking  to  pay  the  note  as  guarantor. 
In  Tillman  v.  Wheeler,  (17  Johns.,  320),  the  court  recognizes 
the  doctrine  of  the  above  cases.  But,  although  it  appeared  as 
in  Wilson  v.  Dubois,  that  the  payees  took  the  note  and  parted 
with  property  in  reliance  on  the  security  of  such  an  endorse- 
ment, yet  it  was  held  that  as  it  did  not  appear  that  the  endorse- 
ment was  made  by  the  defendant/or  that  purpose,  he  was  not 
liable  to  the  payees;  "the  legal  presumption  (the  court  say) 
from  the  appearance  of  the  paper  is,  that  the  defendant  put 
his  name  on  the  note  as  second  endorser,  on  the  responsibility 
of  the  pa}ree."  But  the  court  clearly  intimate  that  had  it  been 
also  proved  that  such  endorsement  was  intended  by  the  de- 
fendant as  a  security  to  the  payee,  the  latter  might  have  re- 
covered upon  it  as  a  guaranty  of  its  payment. 

But  I  do  not  intend  to  go  through  with  all  the  cases  in  this 
State  on  the  subject.  It  came  at  last  to  be  held,  following  the 
Massachusetts  cases,  that  such  an  endorsement  not  only 
amounted  to  a  guaranty  of  payment  but  that  the  endorser 
might  be  treated  as  a  joint  and  several  maker  of  the  note 
itself. 

In  Dean  v.  Hall  (17  Wend.,  214),  a  distinction  was  taken  in 
reference  to  such  an  endorsement  between  the  case  in  which 
the  endorser  was  privy  to  the  original  consideration,  in  which 
it  is  said  he  may  be  charged  as  maker  and  the  case  in  which 
his  endorsement  was  subsequent  to  the  making,  and  he  had 
nothing  to  do  with  the  consideration  in  which  he  is  held  liable 
only  as  guarantor  or  endorser.  In  that  particular  case  the  note 
being  made  payable  to  bearer,  there  seems  to  me  no  reason  for 
regarding  the  endorsement  as  any  other  than  an  ordinary  com- 
mercial endorsement,  binding  the  defendant  as  endorser,  to  any 
one  into  whose  hands  after  such  endorsement  it  should  come  ; 
and  such  was  then  the  view  of  the  court,  by  whom,  for  the 
want  of  demand  and  notice,  the  defendant  was  held  not  liable. 

And  yet  if  parol  proof  is  admissible  in  any  case  to  show 
that  a  blank  endorsement  was  intended  as  an  absolute  under- 
taking to  pay  the  note,  I  perceive  no  reason  founded  in  prin- 
ciple why  such  evidence  may  not  be  given  when  the  note  is 
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payable  to  A.  B.  or  bearer,  as  well  as  where  it  is  payable  to 
A.  B.  or  order.  If  the  prima  facie  legal  import  of  the  con- 
tract may  be  varied,  yea,  even  contradicted  in  the  latter  case, 
surely  it  might,  I  think,  in  the  former. 

Numerous  cases  followed  in  which  it  began  to  be  doubted 
whether  in  any  case  such  an  endorsement  could  be  regarded 
as  the  making  of  a  note,  or  even  as  absolute  guaranty  of  its 
payment,  and  the  like  questions  were  agitated  where  the  en- 
dorsement was  not  in  blank  but  was  filled  up  in  the  form  of  a 
guaranty, — until  by  the  cases  of  Durham  v.  Manrow  (3  Hill, 
633),  and  Hall  v.  Farmer,  (/&.,  553),  it  is  left  by  the  Court  of 
Appeals  in  great  doubt  whether  if  such  endorser  writes  over 
his  name  in  very  terms  "  I  guaranty  the  payment  of  the  within 
note,"  such  guaranty  is  not  wholly  void  by  the  statute  of 
frauds  because  no  consideration  is  expressed  therein,  and  the 
only  alternative  seemed  to  be  to  hold  such  a  guaranty  was  in 
effect  the  making  of  a  promissory  note  the  consideration  where- 
of is  to  be  found  in  the  note  upon  which  it  is  endorsed.  If 
the  mere  signature  imported  such  a  guaranty  and  could  be  held 
valid  as  such,  it  is  difficult  to  see  why  it  should  be  less  valid 
when  words  of  guaranty  in  terms,  are  endorsed  and  subscribed. 
And  a  distinction  is  therefore  again  taken  between  such  an 
endorsement  of  a  guaranty  in  form,  made  at  the  execution 
and  delivery  of  the  note  itself,  and  an  endorsement  in  the 
very  same  words  made  subsequently  to  such  making.  This 
has  something  the  appearance  of  reasoning  in  a  circle.  An 
instrument  is  produced — on  the  face  of  that  instrument  it  is  a 
guaranty  of  the  payment  of  another  man's  debt,  but  first  prove 
by  parol  that  such  is  not  its  legal  effect,  and  then  you  may 
give  parol  evidence  that  will  alter  its  prima  facie  import. 

This  criticism  does  not  conflict  with  the  cases  which  allow 
the  consideration  of  an  instrument  to  be  inquired  into,  or 
which  allows  one  who  has  paid  money  on  an  accommodation 
note,  or  an  accommodation  endorsement,  to  recover  it  back. 
Those  cases  do  not  seek  to  alter  the  import  of  the  instrument 
itself,  but  rest  on  the  well  settled  rule  that  the  consideration 
of  an  instrument  not  under  seal,  may  always  be  inquired 
into. 

In  Seabury  v.  Hungerford,  (2  Hill,  80)  the  doctrine  that  a 
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blank  endorsement  of  the  description  in  question  may  be  re- 
garded as  a  guaranty;  or  as  a  joint  and  several  making  of  the 
note  is  wholly  repudiated,  whenever  the  endorsement  can  take 
effect  as  an  ordinary  commercial  endorsement;  thus  holding 
that  in  some  cases,  at  least,  the  endorsement  is  to  be  con- 
strued according  to  ifaprima  fade  legal  import,  and  that  in 
such  case  it  cannot  be  changed  by  parol  proof  into  a  contract 
of  a  different  kind.  That  case  was  one  in  which  the  note 
was  payable  to  the  plaintiff  or  bearer,  and  there  was,  therefore, 
no  necessity  that  the  payee  should  endorse  it.  It  would  pass 
even  to  him  and  bind  both  maker  and  endorser  to  him  as 
holder  by  delivery.  The  defendant  was  therefore  held  liable 
as  commercial  endorser  and  on  no  other  terms.  And  in  Hall  v. 
Newcomb,  (7  Hill,  416),  where  such  an  endorsement  appeared 
on  a  note  payable  to  the  plaintiff  or  order,  it  was  held  that 
the  defendant  was  not  liable  as  maker  nor  as  guarantor  ;  thus 
over-ruling  all  the  previous  cases  to  that  effect.  And  this 
was  so  held  notwithstanding  proof  that  the  defendant  was 
privy  to  the  original  consideration  of  the  note,  and  wrote  his 
name  thereon  for  the  accommodation  of  the  maker,  knowing 
that  the  maker  was  to  procure  money  from  the  plaintiff  there- 
on. No  demand  of  payment  or  notice  of  non-payment  was 
proved  and  the  plaintiff  was  non-suited.  The  court  un- 
doubtedly held  out  the  idea  that  by  a  circuitous  endorsement 
without  recourse,  the  plaintiff  might  have  passed  the  note  to 
himself  and  made  title  through  the  defendant's  endorsement, 
and  to  have  charged  the  defendant  as  endorser  to  himself,  pro- 
vided he  had  shown  demand  and  notice  to  charge  him  as  en- 
dorser. But  this  point  was  not  necessarily  decided ;  as  there 
was  no  proof  of  demand  and  notice,  the  defendant  was  clearly 
not  charged  as  endorser,  and  as  the  court  decided  that  he  was 
not  liable  as  maker  or  as  guarantor,  that  disposed  of  the  con- 
troversy in  that  case  without  inquiring  further,  whether  he 
could  be  made  liable  as  endorser,  except  in  the  very  order  and 
manner  in  which  he  stands  on  the  note  related  to  the  parties 
thereto. 

The  case  of  Spies  v.  Gilmore,  (1  Comst.,  322),  affirms  the 
doctrine  of  Hall  v.  Newcomb,  in  a  very  strong  case  in  which 
the  express  purpose  of  the  defendant's  endorsement  was  shown 
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to  be  to  give  the  maker  credit  with  the  plaintiff,  and  goods 
were  delivered  to  the  maker  with  the  defendant's  assent  upon 
the  faith  of  it.  It  was  still  held  that  the  defendant  was  not 
liable  as  maker  or  guarantor,  and  demand  and  notice  to  the 
defendant  not  being  proved,  he  had  judgment.  Obviously,  if 
he  was  not  bound  as  endorser  to  t\\Q  payee,  the  result  would 
have  been  the  same,  and  if  he  was,  then  the  want  of  demand 
and  notice  exonerated  him.  Tne  case  is  therefore  not  incon- 
sistent with  the  proposition,  that  you  cannot  by  parol  proof 
show  that  the  endorsement  was  a  contract  to  pay  to  the  payee 
himself  in  default  of  payment  by  the  maker. 

I  have  thus  noticed  a  few  of  the  cases  in  this  State,  and 
only  a  very  small  portion  of  those  bearing  on  the  question,  for 
the  purpose  of  showing  the  fluctuation  in  the  course  of  deci- 
sion as  well  as  the  reasoning  upon  which  the  decisions  have 
been  founded. 

In  Ellis  v.  Brown,  (6  Barb.,  282),  the  subject  has  been  fully 
considered  by  Justices  Griclley  and  Pratt,  the  former  denying 
that  such  an  endorser  can  be  made  liable  at  all  upon  the  note 
itself  to  the  party  to  whose  order  it  is  payable,  and  in  this  he 
is  sustained  by  the  general  term  of  the  Supreme  Court  for 
the  fifth  district — Justice  Pratt  dissented.  The  numerous 
cases  in  this  and  some  other  States  bearing  on  the  question, 
will  be  found  referred  to  in  the  case  last  mentioned,  and  in. 
those  to  which  I  have  above  referred.  And  to  my  mind  the 
case  of  Brewster  v.  Silence,  (4  Seld.,  207),  in  the  court  of 
last  resort,  carries  with  it  a  refutation  of  much  that  has  been 
said  in  relation  to  the  subject  in  the  early  cases.  In  the  case 
last  cited,  the  note  was  in  the  usual  form,  to  the  order  of  the 
payee  therein  named,  and  the  defendant  wrote  thereon  as 
follows :—"  I  hereby  guarantee  the  payment  of  the  above 
note,"  and  subscribed  his  name.  Now,  although  it  was  specially 
found  that  this  guaranty  was  signed  at  the  time  of  the  making 
of  the  note — and  that  the  consideration  of  the  note  was  a  pair 
of  horses  sold  to  the  payee,  a  condition  of  which  sale  was 
that  the  note  should  be  guarantied  by  the  defendant,  and  which 
was  not  consummated  until  the  execution  and  deliver}'  of  the 
guaranty,  and  that  the  defendant  at  the  time  declared  that  the 
horses  should  be  his  till  paid  for, — notwithstanding  all  this 
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it  is  held  that  the  guaranty  was  void  under  the  statute  of 
frauds,  because  no  consideration  was  expressed  therein. 

Now  in  addition  to  what  is  above  suggested,  and  what  is 
ably  argued  in  Ellis  and  Brown,  above  referred  to,  is  it  true 
that  the  mere  signature  of  the  defendant  in  the  last  case  would 
have  been  more  available  to  the  plaintiff  than  it  was  with 
the  words  above  mentioned  written  over  it?  If  the  words 
above  used  did  not  in  connection  with  the  note  express  the 
consideration,  would  his  mere  signature  have  done  so  ? 

I  am  aware  it  will  be  said  that  having  filled  up  his  contract 
nothing  could  be  added  to  what  the  defendant  signed,  whereas 
if  his  signature  had  been  given  in  blank,  it  would  have  author- 
ized a   writing   over   it,   an  undertaking  corresponding  with 
the  intent  of  the  parties  or  the  actual  agreement  made   by 
parol ; — as  has  often  been  held  of  the  blank  endorsement  of  a 
note  not  negotiable.     Much  of  that  doctrine  is  overruled  by 
the  cases  above  referred  to ;  indeed  if  the  signature  can  receive 
construction  and  effect  as  a  commercial  endorsement,  it  must 
be  so  construed,  and  parol  proof  cannot  be  received  to  alter 
it.     So  far  I  apprehend  the  recent  cases  are  conclusive — and 
if  the  views  of  the  majority  of  the  judges  in  Ellis  v.  Brown, 
shall  prevail,  it  will  soon  be  settled  if  it  is  not  already,  that 
one  who  endorses   negotiable  paper  in   blank  shall  only   be 
held  liable  according  to  the  prima  facie  legal  import  of  his 
endorsement  in  the  very  order  in  which  it  stands,  and  accord- 
ing   to    the   relation    in    which    his   name   appears   thereon. 
Whatever  rights  to    indemnity  parties  may  have   as  against 
each  other,  where  notes  are  made  or  endorsed  for  accommoda- 
tion, to  be  indemnified  by  the  party  for  whose  benefit  such 
making  or   endorsement  is   advanced  as  a  loan  of  credit,  it 
seems  to  me  that  the  contract  which  such  making  or  endorse- 
ment imports,  should  not  be  varied  to  suit  whatever  case  parol 
evidence  may  be  called  to  establish,  and  if  it  should  happen  that 
the  written  endorsement  does  not  in  any  case  correspond  with 
the  parol  agreement,  we  may  repeat  the  remark  in  substance 
made  in  Brewster  v.  Silence  ;  that  it  is  no  reason  for  doing  vio- 
lence to  sound,  safe,  and  rational  rules  of  law  that  the  parties  fail- 
ed to  make  a  contract  which  is  legally  binding ;  and  this  is  often- 
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times  the  answer  to  an  endeavor  to  show  by  parol  that  the 
agreement  was  other  than  the  written  contract  expresses. 

But  if  it  be  conceded  that  in  any  case  the  endorser  of  a 
note  drawn  payable  to  the  order  of  a  payee  therein  named 
can  be  held  liable  as  an  endorser  to  him,  I  think  the  present 
is  not  such  a  case.  The  utmost  that  can  now  be  claimed  from 
the  authorities  as  they  now  stand,  is  I  think,  that  if  it  be 
shown  that  the  intention  of  the  endorser  was  to  become  security 
to  the  payee  for  the  payment  of  the  note,  and  the  payee  ad- 
vanced money  or  property  or  gave  credit  upon  the  faith  of 
such  security,  the  name  may  operate  to  bind  the  former  as 
such  endorser,  he  being  for  that  purpose  duly  charged  by  a 
demand  and  notice  of  non-payment.  If  I  could  assent  to 
this,  the  inquiry  would  remain,  Has  the  present  plaintiff 
stated  such  a  case  ? 

All  that  is  averred  on  this  subject  is,  that  the  defendant 
Hull  "  endorsed  the  said  note  to  induce  the  plaintiff  to  accept 
the  same." 

It  is  not  averred  that  it  was  so  endorsed  as  a  security  for 
the  plaintifl'  (the  payee).  The  consideration  upon  which  it 
was  given  is  not  stated.  It  is  not  averred  that  the  plaintiff 
advanced  money,  or  property,  or  even  gave  credit  upon  the 
faith  of  such  endorsement.  Nor  is  it  averred  that  the  endorse- 
ment was  made  with  any  other  intent  than  exactly  what 
appears  upon  the  face  of  the  instrument,  or  to  rebut  the  pre- 
sumption stated  by  Judge  Strong  as  follows,  "  where  a  nego- 
tiable note  is  endorsed  in  blank  by  a  person  not  being  the 
payee  or  a  prior  endorser,  then  in  the  absence  of  controlling 
proof,  it  is  presumed  that  such  person  means  to  bind  him- 
self in  the  character  of  an  endorser  and  not  otherwise,  and 
precisely  in  the  order  and  manner  in  which  he  stands  on  the 
note"  (Story  on  Promiss.  Notes,  §  480).  And  as  held  in 
Harvill  v.  Carman  above  referred  to,  "  the  fact  of  his  en- 
dorsing first  in  point  of  time  can  make  no  difference." 

All  that  the  pleader  professes  here  to  give  is  a  motive  for 
the  endorsement,  not  an  averment  of  an  intent  inconsistent 
with  the  presumption  above  stated.  The  defendant,  no  doubt, 
had  a  motive  to  do  just  what  he  did  do,  and  just  what  he 
intended  to  do,  and  that  was  "in  the  absence  of  controlling 
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proof,"  to  bind  himself  as  endorser  "  precisely  in  the  order 
and  manner  in  which  he  stands  on  the  note."  This  is  the 
presumption  and  there  is  no  averment  of  any  other  intent,  or 
of  any  other  agreement  between  the  parties. 

If  we  were  called  upon  to  speculate  on  the  subject  we 
might  suggest  various  purposes  for  which  just  such  an  endorse- 
ment would  be  useful  to  the  payee,  but  that  is  unnecessary. 
If  the  endorsement  was  claimed  to  be  made  with  any  other 
intent,  the  plaintiff  should  have  so  averred. 

In  my  opinion  the  plaintiff  here  fails  to  show  that  the 
defendant  endorsed  the  note  with  any  other  effect  than  to 
bind  him  to  such  persons  as  should  become  parties  to  the  note 
subsequent  to  himself,  in  order  of  succession  as  among  parties 
to  commercial  paper  generally,  and  that  he  is  not,  by  reason 
of  anything  appearing  in  this  complaint,  liable  to  the  payee 
upon  the  note  in  question. 

I  think  therefore  the  judgment  should  be  reversed. 

DALY,  J. — concurred. 

k       ' 


HENDRICKS  a.  BOUCK. 

New  York  Common  Pleas  j  General  Term,  December,  1855. 
COSTS. — TERM  FEES — WHEN  TAXABLE. 

On  costs  of  amending  after  decision  upon  demurrer,  the  successful  party  is  entitled 
to  charge  for  proceedings  before  notice  of  trial. 

In  no  instance  can  a  term  fee  be  charged  in  the  Common  Pleas  as  costs  on  a  demur- 
rer, while  the  whole  calendar  is  disposed  of  at  every  term.  If  parties  do  not 
bring  their  cases  to  argument,  they  lose  the  costs  of  the  term. 

Appeal  from  the  taxation  of  costs  by  a  judge  at  chambers. 

It  appeared  upon  the  papers  that  this  action  was  brought 
against  the  defendant  Bouck  as  surety,  and  the  other  defend- 
ants as  principals,  to  recover  rent  due  upon  an  ordinary  land- 
lord and  tenant  agreement.  The  defendant  Bouck  appeared 
separately  and  demurred  to  the  complaint. 
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The  issue  of  law  was  noticed  for  trial  by  the  plaintiff  for  Sep- 
tember term,  1854:,  and  each  subsequent  term  to  June,  1855, 
inclusive,  when  it  was  tried  at  special  term.  The  court  gave 
judgment  for  the  defendant  on  the  demurrer,  but  with  liberty 
to  the  plaintiff  to  amend  on  judgment  of  costs.  The  defend- 
ant's attorney  presented  a  bill  in  which  he  charged — 

"For  all  proceedings  before  notice,     ...  $5  00 

"Subsequent  proceedings  before  trial,     .     .  7  00 

"  Cost  of  nine  terms  (excluding  June),     .     .  90  00 

*'  Trying  cause,  June  term, 15  00 

"Disbursements, 1  47 


Making  in  the  whole,  $118  47 

The  judge  upon  taxation  allowed  the  second  and  fourth 
items,  with  the  charges  for  disbursements,  and  disallowed  the 
charge  for  proceedings  before  notice,  and  the  term  costs,  with 
liberty  to  appeal. 

J.  S.  Carpentier,  for  appellant. — I.  The  charge  of  five  dol- 
lars for  the  proceedings  before  notice  of  trial  should  be  allowed. 
This  charge  is  not  in  lieu  of  the  retaining  fee  allowed  under 
the  former  system.  It  is  the  compensation  allowed  for  draw- 
ing and  serving  the  successful  demurrer,  which  as  a  pleading 
is  entirely  superseded  by  an  amendment  of  the  previous  defec- 
tive pleading.  (Collomb  v.  Caldwell,  5  How.  Pr.  JR.,  336; 
Van  Valkenburgh  v.  Van  Schaick,  8  lb.,  271 ;  2  Whitt. 
Pr.,  276). 

II.  The  charges  for  term  fees  were  properly  made.  1.  The 
cause  was  noticed  for  trial  at  each  term  by  the  plaintiff,  and 
the  defendant  was  compelled  to  attend,  prepared  for  trial, 
whenever  the  plaintiff  appeared  to  try  the  cause  pursuant  to 
his  notice.  As  concerns  the  defendant,  the  cause  was  neces- 
sarily on  the  calendar  until  it  was  brought  to  trial.  (Sipperly 
v.  Warner,  9  How.  Pr.  R,  332).  The  plaintiff  omitted  to 
bring  on  the  trial  at  the  peril  of  paying  term  fees  if  unsuccess- 
ful. The  defendant  could  not  bring  on  the  trial  on  the  plain- 
tiff's notice.  He  was  not  bound  to  take  a  default  upon  his 
own,  and  had  the  right  to  omit  doing  so  at  the  peril  of  paying 
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costs  if  the  plaintiff  succeeded.  2.  Subdivision  8  of  section 
307  of  the  Code  is  to  be  construed  as  if  it  read  "  not  reached, 
and  postponed  ;"  that  is,  postponed  at  the  instance  of  the  parly 
claiming  the  costs.  The  provision  for  the  allowance  of  terra 
fees  is  to  be  construed  liberally.  (Minturn  v.  Main,  2  Sandf. 
S.  C.  7?.,  737).  3.  If  a  cause  noticed  for  trial  be  called  and 
not  moved,  and  at  the  succeeding  term  be  placed  on  the  cal- 
endar as  of  the  date  when  called  and  passed  at  the  preceding 
term,  the  cause  is  "necessarily  on  the  calendar"  at  such  subse- 
quent term,  and  the  plaintiff  is  entitled  to  his  term  fee.  (Post 
v.  Westervelt,  4  Sandf.  S.  C.  R.,  689). 

E,  Delafield  Smith,  for  respondents. — I.  The  respondent  has 
offered  to  allow  the  first  item  ($5,  for  all  proceedings  before 
notice,)  and  he  hereby  consents  to  its  restoration  to  the  tax-bill. 
The  court  is  therefore  relieved  from  deciding  this  point. 

II.  The  only  question  then  is — Are  the  term  fees  taxable? 
It  is  admitted  that  the  special  term  calendar  was  called  through 
every  term.  The  cause  was  therefore  at  every  term  invariably 
reached  ;  and  in  fact  it  was  also  invariably  postponed.  There 
is  then  no  right  to  term  fees  under  the  statute.  (Code,  §  307, 
Subd.  8).  The  appellant  cannot  evade  the  force  of  the  word 
"reached."  The  adverb  "not"  in  the  words  "not  reached  or 
postponed,"  qualifies  both  the  verbs  reached  and  postponed. 
(Trustees  of  Penn  \ran  v.  Tuell,  9  How.  Pr.  7?.,  402). 

INGRAHAM,  F.,  J. — The  papers  submitted  in  this  case  do  not 
distinctly  show  for  what  purpose  the  costs  were  adjusted,  but 
I  conclude  from  the  points  that  the  question  arises  as  to  what 
costs  the  plaintiff  should  pay  on  amending  his  complaint,  after 
a  demurrer  to  it  had  been  sustained. 

Two  items  were  disallowed  upon  adjustment — one  was  for 
proceedings  before  notice  of  trial,  $5,  and  the  other  costs  of 
nine  terms,  at  $90. 

If  the  defendant  was  about  to  enter  up  judgment  against  the 
plaintiff  after  the  decision  on  the  demurrer,  the  first  item  was 
perfectly  allowable. 

I  am  also  inclined  to  think  that  it  is  to  be  allowed  if  the 
plaintiff  elects  to  amend.  The  Code  allows  it  for  proceedings 
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before  notice  of  trial,  although  that  was  mainly  in  reference  to 
a  case  where  an  issue  of  fact  has  been  tried,  still  it  is  fairly  in- 
cluded in  the  costs  of  a  demurrer. 

It  is  the  only  item  allowed  for  pleadings  to  the  plaintiff  for 
his  complaint — to  the  defendant  for  his  answer,  and  in  the 
present  case  to  the  defendant  for  his  demurrer.  The  costs  of 
drawing,  &c.,  of  the  demurrer,  were  taxable  before  the  Code, 
and  nothing  in  the  practice  now  alters  that  rule.  Whatever, 
therefore,  is  intended  to  pay  for  this  pleading  in  the  present 
fee-bill  should  be  allowed.  As  the  plaintiff  consents  that  this 
item  should  be  allowed  on  the  appeal,  it  is  unnecessary  to  dis- 
cuss it  further. 

The  other  item  for  term  fees  was  properly  disallowed.  It 
does  not  appear  from  the  papers  whether  it  was  on  the  trial  or 
argument  calendar.  If  on  the  trial  calendar  (which  I  suppose 
was  not  the  case  here,)  it  was  not  chargeable  as  part  of  the 
costs  on  the  demurrer. 

If  on  the  argument  calendar,  it  would  be  taxable  if  the  cause 
was  not  reached  or  postponed,  and  not  otherwise.  We  have 
repeatedly  so  decided.  In  this  court  there  never  has  been,  to 
my  knowledge,  since  the  present  arrangement  of  our  terms,  an 
instance  in  which  the  special  term  calendar  has  not  been  called, 
and  in  which  every  cause  on  it  could  not  have  been  heard  if 
the  parties  so  elected.  No  case  has  occurred  when  every  cause 
upon  it  has  not  been  reached.  If  parties  will  not  dispose  of 
their  cases  when  so  reached,  they  are  not  entitled  to  the  costs 
of  the  term.  Either  party  may  notice,  and  either  party  so  no- 
ticing may  have  the  opportunity  of  disposing  of  his  case  if  he 
sees  fit  at  the  commencement  of  the  term.  If  he  neglects  so  to 
do,  he  loses  the  costs  of  the  term.  There  is  no  ground  what- 
ever upon  which  the  court  can  allow  it,  without  counteracting 
the  very  object  of  the  statute. 

The  adjustment  of  costs  must  be  corrected  by  allowing  the 
first  item  for  proceedings  before  notice,  $5. 

No  costs  allowed  on  this  appeal. 
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EAGLESON  a.  CLARK. 

New  York  Common  Pleas  ;  General  Term,  December ',  1855. 
COSTS — DEFENDANT  RELEASED  FROM. 

A  defendant  who  is  indifferent  between  the  real  contending  parties,  who  shows  him- 
self ready  to  pay  to  whomsoever  is  entitled,  and  who  creates  no  costs  by  his  own 
act  or  defence,  should  be  protected  against  the  expenses  of  litigation. 

Appeal  from  an  order  at  special  term  denying  a  motion  to 
relieve  defendant  from  the  payment  of  costs  included  in  a  judg- 
ment recovered  against  him  arid  another,  by  the  plaintiff. 

T.  J.  Glover,  for  appellant. 

Alex.  Kinsherdt,  for  respondent,  contended  that  the  defend- 
ant had  become  charged  with  costs  in  consequence  of  his  own 
neglect  to  pay  money  into  court,  and  was  therefore  entitled  to 
no  relief. 

"WOODRUFF,  J. — I  cannot  resist  the  conviction  that  the  defend- 
ant Clark  ought  not  to  be  charged  with  the  costs  of  the  pres- 
ent litigation. 

The  plaintiff  having  filed  a  notice  to  create  a  lien  upon  the 
property  of  Clark  under  the  act  for  the  security  of  mechanics, 
&c.,  the  latter  retained  in  his  hands  the  amount  claimed  by  the 
plaintiff,  and  when  the  foreclosure  was  commenced  interposed 
no  obstacle  to  the  collection  of  the  money,  but  suffered  a 
default. 

By  request  of  Farley,  the  contractor,  the  plaintiff  consented 
that  he  might  come  in  and  defend  the  claim,  and  that  he  be 
made  a  party  defendant.  This  being  done,  the  plaintiff  and 
Farley  have  since  been  engaged  in  a  protracted  litigation  to 
determine  in  effect  which  of  the  two  last  named  are  entitled  to 
the  money  in  the  hands  of  Clark.  In  respect  to  this  litigation 
Clark  has  been  in  the  situation  of  a  mere  stakeholder,  wholly 
indifferent  between  those  parties,  and  doing  nothing  to  prevent 
the  plaintiffs'  recovery.  A  person  so  situated  would,  under  the 
general  principles  governing  courts  of  equity,  have  been  enti- 
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tied  to  interplead  the  two  adverse  claimants,  and  so  far  from 
being  charged  with  costs,  would  have  been  permitted  to  re- 
serve his  costs  of  injerpleading  the  others  out  of  the  fund.  It 
is  true  that  under  the  former  system  he  would  have  been  re- 
quired to  commence  the  proceeding  and  bring  the  money  into 
court  if  he  would  entitle  himself  to  costs.  But  it  seems  to  me 
in  accordance  with  the  most  obvious  equity  that  a  defendant 
who  is  indifferent  between  the  contending  parties,  ready  to  pay 
to  whomsoever  is  entitled — creates  no  costs  by  his  own  act  or 
defence,  should  be  protected  against  the  expenses  of  a  litiga- 
tion to  which  he  has  not  been  a  party,  in  which  the  respective 
claimants  have  voluntarily  engaged  to  settle  their  own  rights. 
It  was  not  at  his  instance  that  Farley  was  made  a  defendant, 
and  let  in  to  set  up  a  defence — and  although  it  is  probable  that 
if  the  application  had  been  made  by  Farley  to  the  court,  the 
order  to  make  him  a  defendant  would  have  been  made,  yet  if 
plaintiff  had  shown  any  sufficient  reason  therefor  (as  insolvency 
by  Farley  for  example)  doubtless  the  court  would  have  required 
him  to  give  security  to  pay  the  costs  of  the  litigation  if  his  de- 
fence should  prove  unfounded.  If  neither  Clark  nor  the  plain- 
tiff desired  his  introduction,  such  a  condition  would  have  been 
quite  reasonable  if  his  solvency  was  questionable. 

It  is  urged  that  Clark  might  have  paid  the  money  to  the 
county  clerk  in  discharge  of  the  lien,  and  not  having  done  so 
he  is  in  fault,  and  ought  to  be  charged  with  costs.  If  the  costs 
were  in  any  degree  caused  by  the  failure  of  Clark  to  make 
such  payment,  or  the  plaintiff  was  injured  by  such  omission, 
there  would  be  plausibility  in  the  suggestion.  But  that  is  not 
so ;  had  he  paid  in  the  money,  it  would  have  been  a  mere  sub- 
stitution of  the  money  for  the  premises  which  were  subject  to 
the  lien.  The  litigation  must  have  continued  in  precisely  the 
same  manner.  It  was  his  privilege  to  discharge  the  lien  on  his 
premises  if  he  desired  to  do  so  for  his  own  convenience,  but 
the  litigation  is  not  affected  thereby.  The  plaintiff  has  not 
been  kept  out  of  his  money  by  this  omission,  and  he  has  the 
lien  which  the  statute  gives  him  upon  the  premises  affected 
thereby. 

The  statute  of  1855  authorizes  the  court  to  award  costs  as 
may  be  just,  and  to  my  mind  it  is  clearly  just  and  equitable 
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that  the  plaintiff  should  have  judgment  against  Farley  for  the 
whole  amount  reported  due  and  costs.  That  the  claim  for  the 
amount  reported  due,  $335  35,  with  the  costs  of  the  default 
and  judgment  thereon,  should  be  declared  to  constitute  a  spe- 
cific lien  upon  the  premises,  and  the  judgment  should  direct  a 
sale  of  the  right,  title,  and  interest  of  the  defendant  Clark 
therein  on  the  day  of  the  filing  the  notice  with  the  county 
clerk,  to  raise  that  sum,  and  that  the  proceeds  of  sale  to  that 
extent  should  be  applied  to  the  satisfaction  of  the  plaintiff's 
judgment,  and  that  the  plaintiff  have  execution  against  Farley 
for  the  deficiency  (if  any)  and  the  residue  of  such  judgment. 


BELKNAP   a.   McINTYRE. 

Supreme  Court,  First  District"  Special  Term,  November,  1855. 
SET-OFF. — JUDGMENT  ON  DEMURRER  TO  ANSWER. 

A  defendant  cannot  set  off  a  claim  against  the  plaintiff  and  another,  which  he  has 
already  assigned  to  a  third  person,  by  way  of  counter-claim  to  the  plaintiff's  cause 
of  action. 

Where  an  answer  sets  up  more  than  one  defence,  and  one  of  them  is  held  bad  on 
demurrer,  the  plaintiff  can  have  an  order  only  that  judgment  shall  be  entered  in 
his  favor,  unless  the  defendant  shall  succeed  upon  the  issues  joined.  An  absolute 
judgment  for  the  plaintiff  on  the  demurrer  is  improper  in  such  a  case. 

Appeal  from  a  judgment  for  plaintiff,  on  a  demurrer  to  the 
defendant's  answer. 

A.  Clark,  for  appellant. 
A.  Cardoso,  for  respondent. 

MITCHELL,  J. — The  defendant,  by  way  of  counter-claim, 
shows  that  Belknap  and  James  were  partners ;  and  that  Bel- 
knap,  for  himself  and  partner,  made  various  promises  to  the 
defendant,  on  which  Belknap  and  James  became  indebted  to 
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the  defendant  in  various  sums  exceeding  the  amount  of  the 
plaintiff's  claim  ;  and  the  defendant  adds,  that  he  assigned  to 
one  McGregor  all  the  right,  title,  interest,  claim  or  demand 
whatever,  which  the  defendant  had  to  the  said  several  debts 
or  claims  against  the  said  Belknap  and  James,  or  either  of 
them.  The  plaintiff  demurred  to  this  part  of  the  answer,  and 
the  answer  was  held  to  be  bad. 

It  is  objected  to  the  defence,  first,  that  the  claims  of  the 
defendant  were  not  against  the  plaintiff  solely,  but  against  him 
and  his  partner  James ;  and  second,  that  the  defendant  has 
assigned  these  claims  to  another  ;  and  so  they  are  not  "  due  to 
him,  either  in  his  own  right"  or  otherwise.  (2  Re-).  Stats.,  234, 
§  32).  The  statute  of  set-off  (75.)  is  express,  that  if  there  be 
several  defendants,  the  demand  set  off  must  be  due  to  all  of 
i\\zm  jointly  ;  so  that  if  McGregor  (as  is  stated)  has  sued  Bel- 
knap and  James,  they  cannot  set  off  the  plaintiffs  claim  in  this 
suit  which  is  due  to  Belknap  alone,  if  this  action  is  properly 
brought.  The  effect  would  be  that  the  defendant's  assignee 
would  recover,  or  the  defendant,  if  he  sued  for  the  claims  set 
up  in  his  answer,  could  recover  the  whole  of  those  claims, 
without  allowing  this  individual  claim  of  the  plaintiff  to  be 
deducted  ;  and  then  if  this  defendant's  answer  were  sustained, 
this  plaintiff  would  also  lose  this  claim,  in  consequence  of  this 
set-off.  That  cannot  be. 

The  defendant  has  assigned  all  his  right  to  these  claims : 
that  was  an  absolute  right,  not  subject  to  any  set  off';  if  the 
assignment  reserved  to  the  defendant  a  right  to  so  much  as 
would  be  a  satisfaction  of  this  defendant's  claim,  he  should 
have  shown  that  in  .answer ;  failing  to  do  that,  he  has  not  sta- 
ted "  facts  sufficient  to  constitute  a  defence,"  even  if  this  were 
a  case  for  a  set-off. 

The  order  below  should  be  affirmed  with  costs,  modifying 
its  form  so  that  it  declare,  that  it  is  "  adjudged  that  the  part  of 
the  answer  demurred  to  does  not  state  facts  sufficient  to  con- 
stitute a  defence  to  the  action,"  and  that  judgment  shall  be 
entered  for  the  plaintiff  with  costs,  unless  the  defendant  shall 
succeed  on  the  issues  of  fact  or  some  of  them,  instead  of  order- 
ing a  present  and  absolute  judgment  for  the  plaintiff  on  the 
demurrer,  with  costs  to  be  adjusted.  Judgment  cannot  be 
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given  until  the  issue  in  fact  shall  be  decided.     The  defendant 
may  also  have  leave  to  amend  in  twenty  days,  on  payment  of 
*,    costs  on  the  demurrer,  and  on  the  appeal. 


THE   BOWERY  EXTENSION  CASE. 

Supreme  Court,  First  District;  General  Term,  February,  1855. 
APPEAL. — STREET  OPENING  CASES. 

No  appeal  lies  to  the  general  term  of  the  Supreme  Court,  from  an  order  of  the 
special  term,  confirming  a  report  of  commissioners  of  estimate  and  assessment, 
appointed  by  the  corporation  in  proceedings  for  opening  a  street  in  the  city  of 
New  York. 

Motion  to  dismiss  an  appeal. 

Proceedings  having  been  commenced  for  the  extension  of 
the  Bowery,  in  the  city  of  New  York,  from  Chatham  Square 
to  Franklin  Square,  commissioners  of  estimate  and  assessment 
were  appointed  by  the  corporation,  to  examine  and  report. 
They  reported  in  favor  of  the  improvement  and  their  report 
was  confirmed  at  special  term.  The  objectors  appealed  from 
the  order  confirming  the  report.  The  commissioners  now 
moved  to  have  the  appeal  dismissed. 

HARRIS,  J. — The  provisions  of  law  relating  to  the  opening  of 
streets,  &c.,  in  the  city  of  New  York,  form  asystem  of  proceedings 
entirely  peculiar  and  complete  in  itself.  Tlie  jurisdiction  of  this 
court  in  respect  to  such  proceedings,  is  wholly  derived  from  the 
statute;  and  that  jurisdiction  is  so  restricted  that,  for  many 
years,  the  judges  of  the  court  regarded  themselves  as  acting 
in  the  capacity  of  commissioners  vested  with  limited  judicial 
powers  by  the  legislature  in  reference  to  such  proceedings, 
and  not  as  a  court.  It  is  true,  that  this  theory  no  longer  pre- 
vails ;  yet  it  is  not  the  less  true,  that  the  court,  in  such  cases, 
exercises  a  limited  power,  conferred  exclusively  by  the  provi- 
sions of  the  statute  relating  to  such  proceedings. 

The   Corporation  of  New  York  having  resolved  upon  the 
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improvement,  is  authorized  to  make  application  to  the  court 
for  the  appointment  of  commissioners,  and  it  is  declared  that 
it  shall  be  lawful  for  the  court,  upon  such  application,  to  nomi- 
nate and  appoint  three  discreet  and  disinterested  persons  as  Com- 
missioners of  Estimate  and  Assessment.  This  is  the  extent  of 
the  power  vested  in  the  court  at  this  stage  of  the  proceeding. 

The  commissioners  thus  appointed  are  required  to  make  their 
report  to  the  court,  and  upon  the  coming  in  of  such  report,  it 
is  made  the  duty  of  the  court,  "  after  hearing  every  matter 
which  may  be  alleged  against  the  same,"  either  to  confirm  it 
or  send  it  back  for  revisal.  If  it  is  sent  back,  it  may  be  to 
the  same  or  new  commissioners,  in  the  discretion  of  the  court. 
If  a  new  report  is  made,  the  court  may  confirm  it,  or  again 
send  it  back  for  revision,  and  so  on,  until  the  court  shall  think 
proper  to  confirm  the  action  of  the  commissioners. 

The  power  thus  vested  in  the  court  is  supervisory,  and  not 
appellate.  It  was  evidently  the  intention  of  the  Legislature 
to  vest  in  the  court  a  broad  discretion  in  the  exercise  of  this 
power.  Its  office  is  to  see  that  no  injustice  is  done.  Technical 
errors  will  be  disregarded  ;  and,  if,  upon  a  review  of  the  whole 
case,  it  appears  that  substantial  justice  has  been  done  by  the 
commissioners,  their  proceedings  will  be  confirmed. 

It  is  not  to  be  supposed  that  the  exercise  of  a  power  so 
entirely  discretionary  would  be  made  the  subject  of  review 
upon  appeal.  Hence  we  find  it  declared,  that  the  report,  when 
confirmed  by  the  court,  shall  be  final  and  conclusive  upon  all 
parties,  and  the  title  to  the  property  proposed  to  be  taken  for 
such  improvement  shall,  upon  such  confirmation,  vest  in  the 
corporation. 

I  do  not  think  it  very  clear  that  the  application  to  the  court 
for  a  confirmation  of  the  report  of  the  commissioners,  for 
which  the  statute  thus  provides,  is  a  special  proceeding,  with- 
in the  meaning  of  that  term,  as  it  is  defined  in  the  third  sec- 
tion of  the  Code,  which  declares  that  every  other  remedy,  ex- 
cept such  as  are  obtained  by  an  action,  is  a  special  proceeding. 

These  remedies,  I  suppose,  are  such  as  are  incident  to  the 

powers  of  a  court  of  general  jurisdiction,  such  as  mandamus, 

prohibition,  habeas  corpus,  and  the  like.     I  do  not  think  that 

tlje  proceeding  to  obtain  the  confirmation  of  the  report  of  com- 
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missioners,  under  the  statute  referred  to,  is,  in  any  proper 
sense  of  the  term,  a  remedy. 

But  conceding  this  point,  and  that  the  application  for  the 
order  of  confirmation  is  a  special  proceeding,  I  do  not  think 
the  decision  of  the  court  upon  such  application  is  the  subject 
of  review  upon  appeal.  It  is  declared  by  the  eleventh  section 
of  the  Code,  among  other  things,  that  the  Court  of  Appeals 
shall  have  jurisdiction  to  review,  upon  appeal,  every  actual 
determination  of  the  Supreme  Court  in  general  term,  in  a  final 
order  affecting  a  substantial  right,  "made  in  a  special  pro- 
ceeding" 

The  order  of  confirmation  is  a  final  order.  It  affects  sub- 
stantial rights;  and,  for  the  purpose  of  the  argument,  it  is 
conceded  to  be  a  special  proceeding.  The  order,  it  is  conceded, 
may  be  made  by  the  Supreme  Court  at  a  general  term.  The 
case  is  thus  brought  within  the  very  terms  of  the  section  of 
the  Code  prescribing  the  jurisdiction  of  the  Court  of  Appeals. 
And  yet  it  has  just  been  held  by  that  court  that  it  has  no  juris- 
diction to  review,  upon  appeal,  such  an  order.  This  jurisdic- 
tion is  denied  upon  the  ground  that,  though  the  case  is  within 
the  very  letter  of  the  statute  defining  the  jurisdiction  of  the 
court,  yet  it  is  taken  away  by  the  statute  under  which  the  pro- 
ceedings originated,  which  declares  "that  the  order  or  judg- 
ment of  the  court  in  the  premises  shall  be  final  and  conclusive." 

If  this  be  so,  in  respect  to  an  appeal  from  the  general  term 
to  the  Court  of  Appeals,  I  cannot  see  why  it  is  not  equally 
true  in  respect  to  an  appeal  from  an  order  made  at  special 
term  to  the  general  term.  The  order,  when  made  at  special 
term,  is  not  less  the  order  of  the  Supreme  Court  than  when 
made  at  general  term.  In  either  case,  it  is  the  order  or  judg- 
ment of  the  Supreme  Court  in  the  premises.  This  order,  it  is 
declared,  shall  be  final  and  conclusive.  And  yet,  by  this  appeal, 
it  is  insisted,  that  the  order  thus  made  is  not  final  and  conclu- 
sive; but  that  this  court  has  the  power,  and  ought  to  review  it. 

This  power  is  sought  to  be  sustained  by  the  act  of 
1854,  (Laws  of  1854,  592,  ch.  270,  §  1)  which  declares 
that  an  appeal  may  be  taken  to  the  general  term  from 
any  judgment,  order,  or  final  determination  made  at  a 
special  term,  in  any  special  proceedings.  As  in  the  case 
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of  the  eleventh  section  of  the  Code,  defining  the  jurisdiction 
of  the  Court  of  Appeals,  so  here,  the  language  of  the  statute 
is  broad  enough  to  embrace  the  case  in  hand.  But  if  the 
statute  which  declares  that  the  Court  of  Appeals  shall  have 
jurisdiction  to  review  an  order  of  the  Supreme  Court  made 
in  a  special  proceeding,  is  controlled  by  the  statute  relating 
to  the  special  proceeding  in  question,  which  declares  that  the' 
order  confirming  the  report  shall  be  final  and  conclusive,  I  am 
entirely  unable  to  see  how  it  is  that  the  same  declaration  in 
respect  to  the  effect  of  the  same  order  does  not  equally  con- 
trol the  operation  of  the  act  of  1854,  providing  for  an  appeal 
to  the  general  term  from  an  order  of  the  special  term  in  a 
special  proceeding. 

Again,  the  commissioners  are  required  to  make  their  report 
to  the  Supreme  Court.  That  has  been  done.  The  court,  upon 
the  coming  in  of  the  report,  is  required  to  hear  any  matter  that 
may  be  alleged  against  it.  That  has  been  done.  Having 
heard  what  has  been  alleged  against  it,  the  court  is  required  to 
make  an  order.  That  has  been  done.  The  order  thus  made, 
must  be  one  of  two  'things.  It  must  confirm  what  has  been 
done  by  the  commissioners,  or  it  must  return  the  report  for  re- 
consideration. The  former  has  been  done  in  this  case  ;  and 
that  being  done,  the  statute  declares  that  is  is  final  and  con- 
clusive. Now,  suppose  this  court,  in  general  term,  to  hold 
that  the  order  thus  made  in  conformity  with  the  provisions  of 
the  statute,  is  not  what  the  statute  declares  it  shall  be,  final 
and  conclusive,  and  that  it  will  entertain  the  appeal,  upon 
what  principle  shall  the  review  be  had  ?  We  have  seen  that 
it  is  the  duty  of  the  court,  upon  the  coming  in  of  the  report 
to  hear  what  can  be  alleged  against  it,  whether  it  be  in  respect 
to  matters  of  fact  or  law ;  and  if,  upon  the  whole,  it  appears 
that  no  substantial  injustice  has  been  done,  to  confirm  the 
report.  The  very  nature  of  this  hearing,  involving  as  it  does, 
the  exercise  of  judicial  discretion,  and  little,  if  anything  else, 
is  opposed  to  our  very  first  notions  of  a  review  upon  appeal. 
There  is  no  more  familiar  rule,  than  that  an  appeal  will  not 
lie  from  an  order  which  the  court  was  authorized  to  make  or 
not,  in  its  own  discretion.  "  It  would  be  repugnant  to  our 
notions  of  the  plan  of  our  judiciary  system,"  (says  Judge 
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Parker,  in  delivering  the  opinion  of  the  Court  of  Appeals,  in 
the  matter  of  the  New  York  Central  Railroad  Company  v. 
Marvin,  1  Keman,  276),  "  to  suppose  that  it  was  intended  that 
the  questions  of  fact  almost  always  involved  in  appeals  from 
appraisals  of  damages  in  railroad  cases  and  other  like  proceed- 
ings, were  designed  to  be  brought  up  for  adjudication  to  the 
court  of  last  resort."  The  remark  may  be  applied  with  equal 
force  to  an  appeal  from  the  special  to  the  general  term.  "  The 
whole  proceeding,"  says  the  same  learned  judge,  "  is  a  special 
creation  of  the  statute,  and  seems  designed  to  form  a  complete 
system  of  itself,  entirely  independent  of  the  general  provi- 
sions of  law  relating  to  appeals."  So  in  this  case,  I  am  of 
opinion,  that  the  general  provisions  of  the  act  of  1854,  author- 
izing an  appeal  from  an  order  of  a  special  term  in  a  special 
proceeding,  as  well  as  the  provision  of  the  eleventh  section  of 
the  Code  authorizing  a  review  upon  the  appeal  to  the  Court 
of  Appeals  of  an  order  of  this  court,  made  at  general  term  in 
a  special  proceeding,  have  no  application  whatever  to  the 
special  statutory  proceeding  in  question,  and  that  the  motion 
to  dismiss  the  appeal  should  therefore  be  granted. 

PEABODY,  J. — Where  jurisdiction  is  conferred  on  a  court  in 
a  class  of  cases  or  proceedings,  there  is  no  doubt  that  ordi- 
narily it  would  have  power  to  hear  and  determine  the  matters 
in  the  manner  in  which  the  jurisdiction  of  the  court  was 
usually  exercised,  and  in  all  ways  'and  manners  in  which  it 
was  usually  exercised,  whether  in  its  original  cognizance  or 
appellate  hearing,  and  its  power  over  the  matter  would  only 
be  terminated,  when  all  the  modes  of  hearing  and  trying 
causes  usual  in  such  cases  were  used,  and  all  the  powers  of 
appeal  and  review  therein  were  exhausted.  This  would  be  the 
effect  of  a  legislative  act  conferring  jurisdiction  in  a  particular 
class  of  cases,  not  previously  cognizable  in  that  tribunal.  The 
mode  of  availing  of  the  jurisdiction  would  depend  on  the 
general  internal  regulations  of  the  tribunal  in  cases  similar  in 
their  nature  ;  and  jurisdiction  having  been  conferred,  the  class 
of  suits  or  proceedings  would  be  entitled  to  all  the  powers  of 
the  court,  and  to  be  tried  and  re-tried  in  the  original  and  ap- 
pellate branches  of  the  court,  according  to  the  practice  of  the 
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court,  as  it  existed  at  the  time  in  other  cases  in  which  it  had 
previously  exercised  jurisdiction  ;  and, prima  facie,  this  court 
having  jurisdiction  in  this  class  of  cases  conferred  on  it,  would 
exercise  it  to  the  same  extent,  and  in  the  same  mode  and 
variety  of  modes  in  which  it  exercised  its  jurisdiction  in  other 
cases,  and  the  suitor  thus  transferred  here  would  have  a  right 
to  exhaust  the  powers  of  the  court  by  applying  them  in  the 
last  form  of  appeal  recognized  therein. 

This  would,  ordinarily,  be  the  case  in  the  description  of 
cases  like  the  present,  if  the  statute  giving  the  jurisdiction  had 
been  general  in  its  terms,  or  had  simply  said  that  the  decision 
of  the  court  herein  should  be  final  and  conclusive.  But,  in  the 
case  before  us,  the  statute,  when  it  says  "  that  the  order  or 
judgment  of  the  court  in  the  premises  shall  be  final  and  con- 
clusive," is  evidently  speaking  of  the  original  order  or  decision 
of  the  court  in  the  premises  in  the  first  instance,  on  the 
motion  for  confirmation,  and  not  of  the  last  order  the  court 
would  ordinarily  have  power  to  make,  and  when  its  powers, 
in  their  own  nature,  would,  with  that  final  effort,  be  exhausted 
and  spent. 

It  is  not  easy  to  say  what  meaning  or  effect  this  part  of  the 
statute  is  to  have,  unless  it  means  as  suggested  ;  for  to  say  that 
an  order  or  a  judgment  in  a  case  shall  be  final  and  conclusive, 
meaning  some  order  or  some  judgment,  and  not  any  particular 
one,  shall  be  so,  is  to  say  what  scarcely  has  any  practical 
meaning.  Without  any  such  provision,  some  order  or  judg- 
ment must  be  final  and  conclusive  in  the  nature  of  things. 

The  last  order  must  be  the  final  one  ;  and  it  would  be  unne- 
cessary to  say  of  the  order  of  the  court  made  in  the  branch  or 
department  of  last  resort,  and  which  must,  in  the  nature  and 
constitution  of  the  court,  be  final  there,  that  it  should  be  final, 
especially  when  th^-e  was  no  other  tribunal  entertaining  an 
appellate  jurisdiction.  Such  an  order  must,  in  the  nature  of 
things,  be  final — final  as  to  the  court  in  which  it  is  made,  and 
final  as  to  the  litigation,  there  being  no  appellate  tribunal. 

To  give  effect  to  this  part  of  the  statute,  therefore,  it  must 
be  interpreted  to  declare  that  the  order  or  judgment  not 
necessarily  in  the  nature  of  things,  and  without  such  provi- 
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sion,  final,  is  by  virtue  of  it  declared,  pronounced  to  be,  and 
made  so. 

But  it  is  said  that  the  statute  of  1854  expressly  authorizes 
appeals  to  the  general  term  from  any  judgment,  order,  or  final 
determination  made  at  a  special  term  in  any  special  proceed- 
ing. This  is  substantially  the  language  of  the  statute,  and 
these  proceedings  may  be  included  in  the  term  "  special  pro- 
ceeding." But  this  statute  is  general  in  its  language  and  appli- 
cation, and  embraces  all  special  proceedings  in  general  terms. 
It  is  general  and  not  specific.  It  does  not  specify  cases  of  this 
kind,  although  its  language  is  broad  enough  to,  and  does  in 
terms,  include  them.  But  the  statute  which  declares  that  the 
judgment  or  order  of  confirmation  shall  be  final  and  conclu- 
sive, is  specific,  and  applies  only  to  this  one  particular  class  of 
proceedings ;  and  the  well  known  rule  of  construction,  in  such 
cases,  is  to  give  full  effect  to  the  particular,  specific,  or  excep- 
tional enactment,  and  consider  the  general  one  modified  by 
and  to  the  extent  of  it.  The  one  is  the  general  rule,  the  other 
the  exception. 

The  decision  in  the  Court  of  Appeals  in  the  case  of  Canal- 
street,  seems  to  proceed  very  much  on  this  ground  ;  and  the 
language  in  the  two  statutes  is  so  similar,  as  to  make  that  deci- 
sion almost  authoritative  on  us  in  the  construction  of  this  one, 
and  it  certainly  should  have  great  weight  with  us  in  determi- 
ning the  effect  to  be  given  to  it  in  the  case  in  question. 

Besides  this,  there  is  much  in  the  very  nature  of  the  juris- 
diction here  exercised,  to  lead  to  the  conclusion  that  no  appeal 
was  intended  or  is  expedient :  the  general  guardian-like  care 
and  authority  which  the  court  exercises,  as  if  superintending 
for  the  general  good,  the  interests  of  the  Corporation,  and  of 
individuals,  its  wards,  to  see  that  the  burthens  are  equally  dis- 
tributed, and  the  benefits  equally  bestowed  in  a  general  man- 
ner, and,  on  the  whole,  is  not  of  that  definite  character  con- 
trolled and  measured  by  the  exact  rules  of  law,  which  seems 
to  render  it  desirable  that  it  should  be  the  subject  of  an  appeal, 
or  susceptible  of  review  according  to  the  ordinary  acceptation 
on  that  subject ;  for  it  is  so  eminently  matter  of  discretion, 
that  two  minds  could  hardly  be  expected  to  agree  entirely  on 
all  the  details,  large  and  small,  of  such  a  measure. 
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This  view  would  not  control  or  override  the  plain  language 
of  the  statutes,  but,  where  that  is  doubtful  or  indecisive,  the 
nature  of  the  subject  matter  may  very  well  be  considered  in 
seeking  light  as  to  the  intent,  meaning  and  legal  effect  of  the 
enactment. 

The  motion  to  dismiss  the  appeal  must,  I  think,  be  granted. 

CLERKE,  J.  dissented. — Formerly,  and  until  a  period  compa- 
ratively recent,  in  all  the  superior  courts  of  law,  both  in  Eng- 
land and  in  this  and  most  of  the  sister  States,  there  was  only 
one  branch  of  jurisdiction  in  each  court.  All  proceedings 
were  had,  or  were  supposed  to  be  had,  and  all  decisions  were 
made,  before  the  full  court  in  hane.  It  was  not,  perhaps, 
essential  to  the  validity  of  the  proceedings,  that  any  particular 
number  of  judges  should  have  attended,  although,  I  believe, 
in  the  Queen's1  Bench  four  generally,  and  never  less  than  two 
attended,  and  in  the  old  Supreme  Court  of  this  State,  three, 
almost  invariably,  composed  the  full  bench;  and  I  was  not  aware 
until  yesterday,  that  it  was  ever  composed  of  only  one  judge. 
Whether,  however,  composed  of  one  or  three  judges,  its  deci- 
sions were  final,  as  far  as  the  Supreme  Court  was  concerned ; 
and  the  parties  had  no  right  to  question  them,  except  by  writ 
of  error  to  the  court  for  the  correction  of  errors.  The  only 
deviation  from  this  course,  before  the  adoption  of  the  present 
constitution,  was  in  the  establishment  of  special  terms,  in 
1830,  for  the  purpose  of  hearing  and  deciding,  during  the 
vacations  intervening  between  the  calendar  terms,  all  non- 
enumerated  business,  except  such  as  the  court  should  direct  to 
be  heard  in  term. 

The  present  constitution  recognizes  the  distinction  between 
special  and  general  terms ;  and  the  blending,  I  may  say  fusion, 
of  equity  and  common  law  jurisdiction,  together  with  consider- 
ations of  convenience  and  improvement,  induced  the  legisla- 
ture, both  by  the  judiciary  act  of  1847,  and  by  the  Code, 
expressly  to  establish  a  special  term,  as  a  distinct,  but  inferior 
branch  of  the  court,  in  which  generally,  judgments  were  to  be 
rendered,  and  orders  made  in  the  first  instance  by  a  single 
judge,  and  from  which  an  appeal  would  lie  to  the  general  term, 
to  consist  of  not  fewer  than  three  judges  ;  so  that  the  general 
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term,  at  least  practically,  for  most  purposes,   is  chiefly  an 
appellate  branch  of  the  court. 

In  all  actions,  and  now,  by  a  late  statute,  in  all  special  pro- 
ceedings, an  appeal  is  allowed  from  the  special  term  to  the 
general  term,  from  every  judgment  and  every  order  affecting 
a  substantial  right.  This  right  adheres  to  all  cases,  except 
where  the  law  expressly  provides  the  contrary.  Unless,  there- 
fore, there  is  some  provision  having  particular  reference  to 
proceedings  relating  to  the  opening  and  laying  out  of  streets, 
denying  this  right,  an  appeal  lies  in  such  cases  from  an  order 
of  the  special  term  to  the  general  term.  It  is  maintained  that 
this  exception  is  contained  in  the  act  of  1813.  This  act  says 
that  "  the  report"  of  the  commissioners,  "  when  confirmed  by 
the  court,  shall  be  h'nal  ajid  conclusive,"  «fec.,  and  it  is  urged, 
because  the  order  of  the  special  term  confirms  the  report, 
and  because  the  special  term  is  "  the  court"  that  the  order  of 
the  special  term  in  this  case  is  final  and  conclusive,  and  that 
the  superior  or  appellate  branch  of  the  court  cannot  entertain 
any  application  to  disturb  it. 

Undoubtedly,  the  special  term  is  the  court,  though  not  the 
whole  court — not  the  court  in  the  total  and  ultimate  exercise 
of  its  power;  the  decisions  of  the  special  term,  when  acqui- 
esced in,  are  as  final  and  as  effectual  as  those  of  the  general 
term  ;  but  it  is  assuming  the  very  question  at  issue,  to  suppose 
those  decisions  to  be  final  in  cases  like  the  present.  They  are 
final,  indeed,  if  they  are  not  appealable;  and  they  are  not 
appealable  if  they  are  final. 

According  to  the  decision  of  the  Court  of  Appeals  in  the 
Canal  and  Walker-street  case,  the  language  of  the  act  of  1813 
imports  that  there  shall  be  no  appeal  from  the  decision  of  the 
Supreme  Court  to  the  former  court;  but  I  cannot  discover  any- 
thing in  the  opinion  of  Judge  Gardiner  which  goes  any  fur- 
ther. In  this  species  of  special  proceedings,  when  the  Supreme 
Court  confirms  the  report  of  the  commissioners,  there  can  be 
no  appeal  to  the  Court  of  Appeals  ;  because  the  act  declares 
that  the  report  in  such  case  "  shall  be  final  and  conclusive." 
But  is  the  report  confirmed  by  the  Supreme  Court,  according 
to  the  true  intent  and  meaning  of  the  act,  or  even  according 
to  the  popular  signification  of  the  word,  when  the  order  of  the 
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special  term  is  appealed  from,  and  before  the  general  term  has 
taken  action  on  such  appeal  ?  Until  that  is  done,  the  order  of 
the  special  term  is  in  suspense.  It  would,  I  think,  he  a 
strained  construction  of  the  language  of  the  act  of  1813,  to 
consider  that  it  forbids  the  Supreme  Court  itself  to  review  its 
own  decision — that  it  provides  that  an  order  made  by  a  court 
held  by  a  single  judge,  shall  not  be  questioned  or  re-considered 
by  that  judge  himself,  or  by  his  brethren  holding  a  general 
term, — and  that  it  imports  that  cases  of  this  description  shall  be 
exempt  from  that  re-deliberation  and  more  solemn  consi- 
deration to  which  judgments  and  orders  in  other  cases  are 
subject. 

This  right  of  review  is  a  necessary  and  inherent  power  in 
every  court,  except  when  it  is  expxessly  denied  by  statute  in 
positive  and  unqualified  terms.  All  judgments  and  orders  of 
a  special  term,  when  appealed  from,  are  in  abeyance  as  it 
were,  until  disposed  of  by  the  general  term ;  and  though  they 
may  be  termed  judgments  or  orders  "of  the  Court,"  they  are 
not  operative  until  their  final  disposition ;  then,  and  only  then, 
they  become  complete ;  and  it  is  this  complete  action  of  the 
court,  when  the  litigants  require  it,  that  makes  the  confirma- 
tion a  final  and  conclusive* adjudication. 

Neither,  until  this  occurs,  does  the  right  of  the  Corporation 
to  the  land,  or  the  owners  to  damages,  accrue. 

I  am,  therefore,  of  opinion,  that  the  application  to  dismiss 
the  appeal  should  be  denied. 


SHANNON  a.  BROWER. 

Supreme  Court,  Dutchess  Special  Term  •  January,  1856. 
COSTS — TRIAL  FEE. — SPECIFICATION  OF  ITEMS. 

Where  a  complaint  is  dismissed    on   the  trial  instead  of  on  special  motion,  the 

defendant  is  entitled  to  a  trial  fee. 
The  items  of  disbursements  claimed  by  the  successful  party  in  his  costs  must  be 

stated  in  detail,  in  his  bill  of  coats.     It  is  not  sufficient  that  they  appear  in  the 

affidavit  verifying  the  bill. 
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Application  for  a  re-adjustment  of  costs. 

T.  H.  Campbell,  for  the  application. 
J.  H.  Weeks,  opposed. 

EMOTT,  J. — The  plaintiff  in  this  action  was  non-suited  at  the 
Circuit,  when  the  cause  was  called  on  for  trial,  and  the  com- 
plaint dismissed,  on  motion  of  the  defendant,  before  any  testi- 
mony had  been  taken,  because  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  defendant  perfected  a 
judgment  for  costs,  and  the  plaintiff  now  asks  a  re-adjustment 
of  the  defendant's  costs.  Several  grounds  of  objection  were 
specified  on  the  argument. 

I.  Objection  was  made  to  the  allowance  of  a  trial  fee,  and 
cases  were  cited  where  only  a  motion  fee  was  allowed  on  dis- 
missing a  complaint.     These,  however,  were  cases  where  the 
complaint  was  dismissed  on  special  motion,  for  irregularity  or 
want  of  prosecution.     Here  there  was  as  clearly  a  trial  as  if 
there  had  been  a  verdict. 

II.  It  is  claimed,  that  the  disbursements  were  not  stated  in 
detail,  as  required  by  section  311  of  the  Code.    It  was  held  by 
Mr.  Justice  Parker,  in  Hager  v.  Dan  forth,  (8  How.  Pr.  It., 
448,)  that  this  provision  does  not  require  that  the  items  of  dis- 
bursements should  be  stated  in  the  costs,  but  that  it  is  satisfied 
by  enumerating  them  in  the  affidavit  by  which  they  are  veri- 
fied, and  which  is  to  be  filed. 

In  this  case,  in  the  bill  of  costs  served  on  the  plaintiffs 
attorney,  and  presented  to  the  clerk  for  taxation,  all  the  dis- 
bursements were  stated  in  detail  except  the  fees  of  witnesses, 
which  were  stated  in  gross  thus  :  "  Witnesses  fees,  June  Cir- 
cuit, $36  88  ;  do.  September  do.,  $36  80."  At  the  time  of  the 
taxation  or  allowance  by  the  clerk,  the  defendant's  attorney 
produced  an  affidavit  of  the  attendance  of  these  witnesses,  spe- 
cifying each  of  them  and  his  fees.  Two  objections  were  stated 
on  the  argument  to  the  form  of  this  affidavit.  One  was,  that 
certain  of  the  witnesses  were  sworn  to  have  travelled  ihret 
miles  in  attending  the  circuit,  while  the  statute  requires,  that, 
in  order  to  charge  mileage,  they  should  reside  more  than  three 
miles  from  the  place  of  trial.  I  think,  however,  the  affidavit 
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is  sufficient  in  this  respect ;  the  law  does  not  regard  fractions 
of  a  mile  in  providing  compensation  for  witnesses  ;  and  in  sta- 
ting that  a  witness  travelled  three  miles,  in  going  to  and  return- 
ing from  the  place  of  trial,  I  think  the  affidavit  may  fairly  be 
construed  to  mean  that  the  distance  was  less  than  four  miles, 
but  was  three  miles  and  over,  so  as  to  be  sufficient  to  bring  the 
witness  within  the  statute.  The  other  objection  was  the  omis- 
sion of  the  word  "  necessarily,"  in  stating  the  travel  made  by 
the  witnesses ;  i.  <?.,  that  it  was  not  averred  in  terms  that  each 
travelled  "necessarily"  so  many  miles.  I  think  the  necessity 
of  the  travel  sufficiently  appears,  from  the  facts  of  the  resi- 
dence, etc.,  of  each  witness,  as  stated  in  the  affidavit.  It  is 
very  questionable,  however,  whether  either  of  these  objections 
can  be  urged  here,  under  a  mere  general  objection,  taken 
before  the  clerk,  that  the  affidavit  was  insufficient,  without  sta- 
ting in  what  particular. 

But  as  I  have  been  unable,  with  great  deference  to  the 
learned  judge,  who  decided  the  motion  in  the  case  of  Hager  v. 
Danforth.  cited  above,  to  agree  in  his  construction  of  this  part 
of  the  Code,  I  do  not  find  it  necessary  to  decide  this  motion  on 
either  of  these  objections  to  the  defendant's  affidavit. 

The  Code  (§  311)  makes  no  distinction  between  fees  of  wit- 
nesses and  other  "  disbursements."  And  the  former  statute  (2 
Rev.  Stats.,  653,  §  7),  required,  in  reference  to  what  were 
therein  called  "  disbursements,"  that  the  items  thereof  should 
be  particularly  specified  in  an  affidavit.  If  the  language  of  the 
Code  were  similar  to  this,  or  as  plain  in  its  meaning,  it  might 
be  decisive  of  the  present  question.  But  the  section  under 
consideration  provides  that  the  "  disbursements,"  which  include 
"  the  compensation  of  referees  and  the  expense  of  printing  the 
papers  on  any  appeal,"  "  shall  be  stated  in  detail  and  verified 
by  affidavit."  It  does  not  strike  me  that  this  is  equivalent  to 
saying  that  these  items  should  be  specified  in  an  affidavit  veri- 
fying the  same.  I  think  the  language  fairly  and  reasonably 
means  that  these  items  should  be  stated  in  the  costs  as  made 
up  by  the  attorney  and  adjusted  by  the  clerk. 

And  I  cannot  but  think  that  when  the  same  section  requires 
a  notice  of  two  days  to  be  given,  of  the  taxation  or  adjustment 
of  costs,  it  means  that  this  notice  shall  include  a  bill  of  the 
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charges  for  costs  and  the  disbursements,  each  stated  in  detail, 
as  they  are  to  be  presented  to  the  clerk.  'If  this  be  not  so,  then 
a  notice  and  a  bill  of  costs,  presented  for  allowance,  would  be 
sufficient,  which  contained  simply  the  sum  total  of  the  dis- 
bursements, including  fees  of  witnesses,  referees,  and  all  other 
expenditures  which  the  law  permits  to  be  included  in  the  costs 
recovered  by  either  party,  and  all  stated  in  one  sum. 

This  bill  of  costs  would  have  been  as  sufficient  a  compliance 
with  the  statute  if  it  had  simply  contained,  "  disbursements, 
$77  06,"  instead  of  stating  the  other  disbursements  in  detail, 
and  adding  so  much  for  witnesses'  fees  in  gross.  And  indeed, 
upon  the  same  principle,  we  should  be  called  to  approve  a 
practice  which  was  cited  on  the  argument  as  prevailing  in 
some  parts  of  the  State,  of  simply  giving  notice  that  the  costs 
in  an  action  will  be  adjusted  on  a  certain  day,  without  adding 
to  the  notice  or  serving  with  it  any  copy  of  the  costs  or  dis- 
bursements as  proposed  to  be  allowed  or  intended  to  be  pre- 
sented. 

If  this  be  correct  practice,  it  is  proper  to  go  a  step  further, 
and  dispense  with  any  written  statement  of  the  items  of  costs 
or  disbursements  at  all,  except  such  as  may  be  collected  from 
th%  affidavit.  It  has  been  repeated ly*held,  and  such  is  the 
clear  language  of  the  Code,  that  neither  the  bill  of  costs  nor 
the  affidavit  forms  any  part  of  the  judgment-roll.  The  only 
office  of  such  papers  must  be  to  inform  the  opposite  party  of 
the  claim  of  the  successful  litigant  as  to  costs,  and  to  enable 
the  court  to  understand  the  action  of  the  clerk  in  the  taxation; 
and  chiefly,  I  apprehend,  the  former.  If  the  party  can  be 
called  to  attend  the  adjustment  of  costs,  by  merely  notifying 
him  that  at  such  a  time  and  place  the  costs  will  be  adjusted,  I 
am  unable  to  see  why  all  the  other  requirements  of  the  statute 
would  not  be  answered,  by  attending  at  the  time  with  an  affi- 
davit verifying  the  disbursements  in  detail,  stating  orally  to 
the  clerk  the  charges  for  costs  claimed,  and  having  "  the  sum 
of  these  charges,"  as  made  up  by  him,  with  the  sum  of  the  dis- 
bursements, entered  by  him  in  the  judgment. 

It  does  not  occur  to  me  that  such  a  proceeding  could  be  dis- 
tinguished in  point  of  principle  from  what  is  claimed  in  this 
case.  The  result  of  such  practice  would  clearly  be,  in  almost 
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every  instance,  what  is  alleged  measurably  in  this  case.  The 
defeated  party  would  be  compelled  to  attend  the  adjust- 
ment and  settlement  of  what  in  many  cases  forms  the  heaviest 
portion  of  the  judgment  against  him,  without  any  previous 
information  of  what  he  is  to  be  called  to  meet.  When  his 
attorney  comes  before  the  clerk,  on  the  short  notice  allowed  by 
the  Code,  he  cannot  claim  nor  can  the  clerk  grant  an  adjourn- 
ment, as  far  as  I  am  able  to  see ;  or  if  he  have  the  power,  he 
may  not  see  fit  to  exercise  it.  The  same  want  of  notice  and 
previous  information  which  may  prevent  the  attorney  from 
being  able  to  disprove  any  erroneous  or  excessive  charges,  may 
also  prevent  him  from  knowing  precisely  what  items  charged 
for  disbursements  are  erroneous,  and  from  taking  objections 
with  sufficient  specification  to  be  available  on  an  appeal.  At 
all  events,  whenever  there  should  be  any  disputed  charges  in 
the  bill  as  allowed,  the  party  objecting  will  almost  invariably 
be  driven  to  the  more  expensive  and  tedious  method  of  such 
a  motion  as  this,  to  remedy  a  grievance  which  the  clerk  would 
not  have  permitted,  had  the  parties  been  enabled  to  come 
"before  him  prepared  to  present  the  facts. 

I  think  such  a  practice  as  this  would  not  conduce  to  justice, 
and  ought  not  to  be  sanctioned,  unless  the  Code  compels  us  to 
do  so.  Indeed,  wherever  the  methods  of  the  old  practice  were 
just  and  wise,  and  are  not  in  terms  abrogated  or  rendered  im- 
possible by  the  law  establishing  the  new,  I  think  the  new  mode 
of  procedure  should  as  far  as  possible  be  conformed  to  the  rules 
which  have  been  sanctioned  and  approved  by  long  professional 
and  judicial  experience. 

There  must  be  a  re-adjustment  of  these  costs,  on  proper 
notice,  accompanied  by  or  including  a  bill  or  statement  embra- 
cing the  charges  for  costs  and  the  items  of  disbursements  in 
detail.  No  costs  of  this  motion  to  be  allowed  to  either  party. 
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SALTUS  a.  KIP. 

New   York  Superior   Court;  Special   Term,  January,   1S56. 
NOTICE  OF  APPLICATION  FOB  ASSESSMENT. — LEAVE  TO  ANSWER. 

In  an  action  of  assault  and  battery,  in  which  the  defendant  has  given  notice  of 
appearance  before  the  time  for  answering  expired,  it  is  irregular  to  apply  exparte 
and  without  notice,  for  an  order  that  plaintiff'*  damages  be  assessed  by  a 
jury. 

In  such  a  case  the  defendant  will  not  be  permitted  to  put  in  an  answer  which  admits 
the  assault  and  battery,  and  merely  alleges  that  there  was  provocation  which 
should  mitigate  damages.  This  may  be  shown  on  the  assessment  of  damages  on 
a  default  to  answer. 

Motion  to  set  aside  an  order  for  assessment  of  plaintiff's 
damages  and  for  leave  to  answer. 

This  was  an  action  of  assault  and  battery.  "Within  twenty- 
days  after  service  of  the  summons  and  complaint,  the  defend- 
ant appeared  by  attorney,  but  made  default  in  answering. 
"When  the  time  to  answer  had  expired,  the  plaintiffs  applied 
exparte  and  obtained  an  order  that  his  damages  be  assessed  by 
a  jury.  The  defendant  now  moved  to  set  aside  that  order  for 
irregularity,  and  for  leave  to  put  in  an  answer,  which  he  pro- 
duced. The  answer  did  not  deny  the  assault  and  battery,  but 
set  up  circumstances  mitigating  its  character. 

Bangs  and  Ketchum,  for  the  motion. 
H.  II.  Morange,  opposed. 

BOSWORTH,  J. — The  order  to  assess  damages  could  only  be 
granted  on  an  application  for  the  relief  demanded  by  the  com- 
plaint. No  notice  of  the  application  having  been  given,  it  is 
irregular  and  must  be  set  aside  (Code,  §  216,  suld.  2). 

The  answer  contains  no  defence ; — on  a  demurrer  to  it  for  in- 
sufficiency, judgment  would  be  given  for  the  plaintiff.  (Laws  of 
1855,  ch.  44 ;  Lane  o.  Gilbert,  9  How.  Pr.  R.,  150).  In  such 
a  case  the  damages  would  be  assessed  in  the  same  manner  as 
if  no  answer  had  been  put  in.  (Code,  §  269). 
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The  same  proceedings  may  be  had  under  the  Code,  on 
assessing  damages  on  a  default  to  answer,  as  were  allowed 
under  the  old  practice  on  executing  a  writ  of  inquiry.  A 
defendant  may  call  witnesses  and  prove  any  matter  which 
properly  goes  to  mitigate  damages.  He  may  of  course  prove 
all  the  facts  and  circumstances  relating  to,  and  any  immediate 
provocation  which  in  the  judgment  of  law  tends  to  mitigate, 
damages. 

The  motion  for  leave  to  put  in  the  proposed  answer  is 
denied. 


OVERILL  a.  DURKEE. 

New    York  Superior  Court;  Special   Term,  January,  1856. 
ARREST. — MOTION  TO  YACATE. — JUSTIFICATION. 

Where  bail  are  not  excepted  to,  a  motion  to  vacate  an  order  of  arrest  is  in  time  if 

noticed  for  argument  before  the  expiration  of  the  ten  days  allowed  to  the  plaintiff 

for  excepting. 
Where  exception  is  taken,  the  motion  is  in  time  if  brought  on  to  argument  before 

the.  judge  by  whom  the  bail  are  examined,  has  endorsed  his  allowance  of  them 

upon  the  undertaking,  and  caused  it  to  be  filed. 

Preliminary  objection  to  a  motion  to  vacate  an  order  of 
arrest. 

The  defendant  was  arrested  on  December  21,  1855.  On 
December  22,  he  gave  bail  with  the  usual  justification  upon 
the  undertaking.  On  December  29,  the  plaintiff  excepted  to 
the  sufficiency  of  the  bail. 

On  January  8,  the  defendant  gave  notice  of  justification  for 
the  eighteenth  of  that  month.  On  January  17,  the  defend- 
ant gave  notice  of  the  motion  to  vacate  the  order  of  arrest  for 
the  twenty-eighth  of  that  month.  On  the  twenty-eighth,  the 
attorneys  for  each  party  appeared  at  chambers  in  pursuance 
of  the  notice  of  justification,  and  on  motion  of  the  defendant's 
attorney,  the  justification  was  adjourned  by  order  of  the  court 
to  the  next  day. 
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On  the  following  day  (the  nineteenth),  the  attorneys  for 
each  party  attended  at  chambers  and  the  defendant's  bail  were 
examined  in  the  matters  of  their  justification.  The  examina- 
tion of  one  the  bail  was  signed  and  sworn  to  by  him,  but  the 
other  bail  on  being  examined  was  found  to  be  insufficient,  his 
deposition  was  not  sworn  to  and  the  justification  of  bail  was 
further  adjourned  by  order  of  the  court  to  the  23d  of  January. 
What  was  done  on  that  day  did  not  appear  on  the  motion,  but 
there  was  no  suggestion  that  other  bail  had,  up  to  the  time  of 
argument,  been  substituted.  The  motion  to  vacate  the  order  of 
arrest  was  brought  on  pursuant  to  the  notice  above  mentioned ; 
and  a  preliminary  objection  was  made — that  the  defendant 
had  precluded  himself  from  the  motion  by  the  steps  he  had 
taken  to  justify  his  bail. 

Britton  and  Ely,  for  the  motion. 
Chapman  and  Hitchcock,  opposed. 

SLOSSON,  J. — By  section  204  of  the  Code,  a  motion  to  vacate 
the  order  of  arrest  must  be  made,  if  at  all,  "  before  the  justifi- 
cation of  bail." 

The  defendant  is  in  time  if  he  makes  his  motion  before  the 
bail  are  actually  perfected.  The  bail  became  perfect,  if  not 
excepted  to  by  the  plaintiff  within  ten  days  after  receiving 
from  the  sheriff  a  copy  of  the  undertaking,  and  if  that  period 
expires,  and  the  defendant  has  given  no  notice  of  motion  to 
vacate  the  order  of  arrest,  he  is  then  too  late.  (Code,  §  192.) 

If  the  plaintiff  gives  notice  of  exception  to  the  bail,  they 
become  perfect  by  actual  justification  and  the  motion  to  vacate 
the  arrest  is  in  time  at  any  period  before  such  justification. 

The  reason  of  the  rule  is  that  the  defendant  by  permitting 
the  bail  to  become  perfect  in  the  one  case,  and  by  actually 
perfecting  them  in  the  other,  without  in  either  taking  the 
necessary  steps  to  procure  the  order  of  arrest  to  be  vacated 
before  the  bail  become  perfect,  admits  that  the  arrest  was 
regular,  and  on  sufficient  ground.  (Lewis  v.  Truesdale,  3 
Sand.,  706 ;  Wilmerding  v.  Moon,  1  Duer,  645.) 

Jn  the  present  instance  the  plaintiff  excepted  to  the  bail 
within  the  ten  days,  and  the  defendant  gave  notice  of  jnstifi- 
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cation  within  the  time  allowed  by  law,  (Code,  §  193),  and  be- 
fore the  expiration  of  the  time  embraced  in  the  last  notice, 
gave  the  notice"  of  the  present  motion  to  vacate  the  order  of 
arrest.  On  the  day  prescribed  in  the  notice  of  justification, 
both  parties  appeared  and  one  of  the  bail  established  his  suffi- 
ciency by  affidavit;  but  the  other  was  found  clearly  insufficient 
and  the  further  justification  was  adjourned  by  the  court.  The 
bail  therefore  did  not  justify  on  the  eighteenth.  Both  must 
justify,  and  it  .'.:  not  clear  but  that  the  omission  of  one  to 
justify,  is  fatal  to  both.  Further  time  being  given  by  the 
court  would  probably  prevent  this  consequence  (1  Archlold 
Pr.  89). 

But  it  is  not  the  proof  of  their  sufficiency  merely  which 
constitutes  the  justification  of  bail.  Such  justification  is  not 
complete  until  the  judge  has  endorsed  his  allowance  on  the 
undertaking  and  caused  the  same  to  be  filed  with  the  clerk. 
Until  that  is  done,  the  bail  are  not  perfected,  and  the  sheriff  is 
liable.  (Code,  §  196,  1  Arch.  Pr.  89). 

Had  the  bail  been  actually  perfected  on  the  23d  January, 
to  which  day  the  court  adjourned  the  justification,  a  question 
might  arise  whether  this  motion  made  on  the  20th  of  January, 
would  not  be  too  late,  though  noticed  for  that  day  as  early  as 
the  seventeenth  of  that  month  ;  but  it  is  unnecessary  to  con- 
sider that  question  as  I  do  not  understand  the  parties  to  allege 
that  the  justification  has  in  fact  ever  taken  place.  There  is 
nothing  therefore  to  preclude  the  defendant  from  making  his 
motion,  and  the  preliminary  objection  must  be  overruled,  and 
the  motion  proceed  ;  costs  to  abide  the  event  of  the  motion. 
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BACK  a,  CRUSSELL. 

Supreme  Court,  first  District'  General  Term,  September,  1855. 

ORDER  OF  PUBLICATION. — "  FORTHWITH." — TITLE  UNDER  FORE- 
CLOSURE. 

A  delay  to  deposit  in  the  Post  Office  a  copy  of  the  summons  and  complaint  in  fore- 
closure, pursuant  to  an  order  of  publication  against  an  absent  defendant,  for  fifteen 
days  after  the  granting  of  the  order,  is  an  irregularity  which  aflects  the  title  ;  and 
a  purchaser  will  be  relieved  from  his  purchase  therefor. 

Appeal  from  an  order  of  the  special  term  requiring  a  pur- 
chaser at  a  foreclosure  sale  to  complete  the  purchase. 

This  was  an  action  for  the  foreclosure  of  a  mortgage.  Judg- 
ment of  foreclosure  and  sale  having  been  entered,  the  premises 
were  offered  at  public  sale,  and  were  struck  off  to  James  Rida- 
bock.  The  purchaser  afterwards  raised  objections  to  the  title, 
founded  on  alleged  irregularities  in  the  proceedings  in  the 
action.  The  principal  objection  was  that  the  court  never  ac- 
quired jurisdiction  of  Charles  Brown,  made  a  defendant  as  a 
judgment  creditor,  by  reason  that  the  order  of  publication  ob- 
tained by  the  plaintiff  against  him  did  not  direct  the  deposit 
of  the  summons  and  complaint  in  the  post  office,  to  be  made 
forthwith,  and  that  in  fact  it  was  not  made  until  fifteen  days 
after  the  order  was  granted. 

On  motion  of  the  plaintiff,  the  plaintiff  was  ordered  at  special 
term  to  complete  his  purchase.  From  this  order  he  appealed. 

L.  B.  Shepard,  for  appellant.  I.  The  Code  (§  135)  requires 
that  an  order  of  publication  shall  direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  deposited  in  the  post  office. 

II.  In  point  of  fact  the  deposit  was  not  not  made  forthwith. 
"  Forthwith,"  in  legal  proceedings  means  within  twenty-four 
hours.     (Sampson  v.  Henderson,  1  Moody  &  M.,  300.) 

III.  The  right  to  proceed  by  publication  against  a  non-resi- 
dent being  derived   from  the  statute   alone,  must  be  strictly 
pursued.     (Brisbane  v.  Peabody,  3  How.  Pr.  R.,  109.) 

IY.  The  purchaser  at  a  master's  sale  has  a  right  to  a  title 
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which  is  good  both  at  law  and  in  equity.     (Mowatt  v.  Mowatt, 
2  Paige  586 ;  Jackson  v.  Edwards,  22  Wend.  509.) 

Stephens  <&  Hoxie  for  respondent. 

MITCHELL,  J. — A  judgment  creditor  in  this  action  for  the  fore- 
closure of  a  mortgage  was  made  defendant.  Being  a  non-resi- 
dent, an  order  of  publication  was  obtained  against  him.  It  was 
granted  October  24,  1854,  and  directed  the  copy  of  the  sum- 
mons to  be  deposited  in  the  post  office,  but  did  not  say  "  forth- 
with." The  deposit  was  not  made  until  November,  1854. 
If  this  order  could  be  construed  as  implying  that  the  deposit 
should  be  made  as  the  Code  requires  "  forthwith,"  the  delay 
from  the  24th  of  October  to  the  9th  of  November,  was  too 
great  to  be  considered  consistent  with  the  law  requiring  a  de- 
posit forthwith.  In  the  meanwhile,  the  defendant  might  have 
changed  his  residence,  and  the  direction  to  him  have  been  in- 
correct, and  the  plaintiff  might  have  advertised  against  him 
fifteen  days,  and  taken  so  much  time  from  the  time  after  the 
deposit  for  the  defendant  to  appear,  as  the  default  is  to  be  en- 
tered twenty  days  after  the  publication  in  the  newspapers  is 
completed  without  reference  to  the  time  of  deposit  in  the  mail. 

The  judgment  is  so  far  irregular  that  the  purchaser  at  the 
sale  is  not  bound  to  take.  The  judgment  at  special  term 
requiring  him  to  complete  the  purchase  is  reversed  without 
costs,  and  he  is  in  other  respects  to  have  such  order  as  results 
from  this  reversal,  to  be  settled  by  one  of  the  judges  of  the 
court. 


MATHIS  a.  VANDERBILT. 

Supreme  Court,  first  District:  General  Term,  September,  IS55. 
DISCOVERY. — ACTION  BY  ADMINISTRATOR. 

An  administrator  may  have  an  order  of  discovery  of  books  and  papers  of  defendant's, 
in  an  action  to  recover  money  due  to  the  estate  of  his  intestate,  notwithstanding 
that  he  complains  upon  a  promise  of  payment  made  to  himself  as  administrator. 
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Appeal  from  an  order  of  the  special  term,  granting  plaintiff 
a  discovery  of  books  and  papers  of  the  defendant.  • 

This  action  was  brought  by  Marshall  A.  Mathis,  adminis- 
trator of  John  Yan  Pelt,  against  William  W.  Vanderbilt. 
The  complaint  contained  three  counts  substantially  as  follows. 

First,  That  defendant  had  received  from  the  plaintiff's  in- 
testate forty  thousand  dollars  to  be  applied  in  building  a  steam- 
boat, and  had  instead  applied  it  to  his  own  use  ;  but  had  after- 
wards promised  to  the  plaintiff  to  repay  the  money  with 
interest. 

Second,  That  the  defendant  had  received  from  the  heirs  of 
plaintiff's  intestate  forty  thousand  dollars,  to  be  employed  in 
building  a  steamboat,  and  had  instead  applied  the  money  to 
his  own  use ;  but  had  afterwards  promised  repayment  to  the 
plaintiff. 

Third,  That  defendant  had  had  in  his  possession  a  steam- 
boat called  the  Adelaide,  whereof  the  plaintiff's  intestate  was 
owner  at  the  time  of  his  death,  and  that  the  defendant  prom- 
ised to  pay  to  the  plaintiff  forty  thousand  dollars,  being  the 
value  of  the  steamboat. 

Judgment  for  forty  thousand  dollars  was  demanded. 

The  answer  denied  the  substantial  allegations  of  the  com- 
plaint, and  also  set  up,  among  other  matters  of  defence,  that 
an  action  was  pending  in  the  U.  S.  District  Court  for  the  Dis- 
trict of  Massachusetts,  by  one  Eleanor  Van  Pelt,  as  adminis- 
tratrix of  plaintiff's  intestate,  appointed  under  the  laws  of 
Massachusetts,  for  the  recovery  of  possession  of  the  steamer 
Adelaide. 

After  issue  joined,  the  plaintiff  procured  at  special  term  an 
order  that  defendant  furnish  to  the  plaintiff  "sworn  copies  of 
nil  books,  papers,  letters,  contracts,  documents,  vouchers, 
accounts,  drafts,  letters  of  credit  received  from,  executed,  or 
written  by  Van  Pelt  or  his  agents  during  the  lifetime  of  said 
Van  Pelt,  to  wit,  on  the  29th  day  of  September,  1854." 

From  this  order  defendant  now  appealed. 

Z.  B.  Shepard,  for  appellant. — I.  The  complaint  being  upon 
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an  express  promise  to  pay  money  to  Mathis,  the  discovery 
sought  is  not  of  matter  which  is  relevant  to  the  issue. 

II.  If  this  action  could   be  treated  otherwise  than  as  an 
action  upon  an  express  promise,  then  the  action  by  Eleanor 
Yan  Pelt  is  pending  for  the  same  cause  in  the  same  right. 
While  this  matter  in  abatement  remains  undecided,  the  plain- 
tiff has  no  right  to  a  discovery. 

III.  The  facts  sworn  to  in  Mathis'  petition  are  sworn  entirely 
upon  information  and  belief,  and  entirety  fail  to  show  why 
discovery  will  be  necessary.    (  Voorhies*  Code,  §  388,  and  notes). 

IV.  The  answer  being  one  of  the  moving  papers,  the  plain- 
tiff is  not  at  liberty  to  contradict  it.     Upon  his  own  showing, 
therefore,  it  is  in  evidence  that  Vanderbilt  was  not  the  agent 

7  O 

of  Yan  Pelt.  But  if  it  were  otherwise,  the  denial  of  agency 
contained  in  the  answer  effectively  disproves  it  for  the  purpose 
cf  this  motion. 

Y.  It  is  set  up  in  the  answer  that  Yan  Pelt  sold  and  dis- 
posed of  his  interest. 

VI.  The  defendant  in  this  case  is  a  competent  witness,  and 
ought  to  be  called.  (Code,  §  389 ;  Hoyt  v.  American  Ex- 
change Bank,  8  Sow.  Pr.  R.,  89;  Voorhies*  Code,  Supple- 
ment, 255). 

J.  T.  Williams,  for  respondent. 

MITCHELL,  J. — The  complaint  shows  in  one  count  a  loan  by 
the  intestate,  in  another  a  loan  by  the  administrator  of  the  in- 
testate, and  in  each  count  an  express  promise  to  the  plaintiff, 
as  administrator,  to  pay.  The  plaintiff  obtained  at  special 
term  an  order  for  the  discovery  of  letters  and  correspondence 
between  the  defendant  and  the  intestate,  and  the  administra- 
tor and  others,  relating  to  this  transaction.  The  defendant  on 
appeal  admits  that  if  the  complaint  relied  on  a  promise  to  the 
intestate,  the  discovery  would  be  proper,  but  insists  that  it  is 
not  proper,  because  the  plaintiff  counts  on  a  promise  to  him- 
self. The  promise  is  to  the  plaintiff,  but  the  original  contract 
and  the  advances  of  money  were  by  other  parties  whom  the 
plaintiff  represents,  and  they  show  the  consideration  that  sus- 
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tains  the  promise  made  to  the  plaintiff;  to  show  these  matters, 
the  discovery  is  necessary. 

Order  appealed  from  affirmed  with  costs. 


MARTIN  a.  KANOUSE. 

Supreme  Court,  First  District ;  General  Term,  September,  1855. 
"  OTHEB  AND  FURTHER  RELIEF." — PARTY. — APPEAL. 

Where  a  motion  to  dissolve  an  injunction,  "  and  for  other  and  further  relief."  &c., 
was  denied  at  special  term,  and  the  general  term  on  appeal  ordered  a  new  defend- 
ant to  be  joined  in  the  action, — Held,  that  this  order  was  regular,  being  authorized 
by  the  prayer  for  other  relief. 

The  provision  of  the  Code  (§  325)  authorizing  any  party  affected,  to  appeal,  embraces 
only  such  persons  as  are  technically  parties  to  the  action  ;  or  their  representatives. 

It  seems,  that  where  an  order  is  made  at  special  term,  pronouncing  an  answer  frivo- 
lous, and  proceeding  to  declare  the  appropriate  judgment  upon  the  case,  appeal 
should  be  taken  from  the  judgment,  and  not  from  the  order. 

Motion  to  dismiss  an  appeal. 

For  the  facts  out  of  which  this  action  arose,  see  Ante,  327, 330. 

The  appellant  Garr,  in  person,  in  opposition  to  the  motion. 
I.  A.  S.  Garr  being  a  defendant  in  the  action,  (though  the  plain- 
tiff wrongfully  refused  to  recognize  and  treat  him  as  such)  and 
being  aggrieved  by  the  order,  had  a  right  to  appeal  from  it. 
(Code,  §  325 ;  Maltison  v.  Jones,  9  How.  Pr.  E.,  152.) 

II.  This  appeal  was  not  vitiated  by  Kanouse's  being  joined 
in  it  pro  forma.     (  VoorhieJ  Code,  4th  ed.  513,  note  g.) 

III.  The  order  staying  Kanouse's  proceedings  is  applicable 
only  to  the  then  existing  suit,  and  not  to  the  appeal,  which  is 
a  new  action.  (Kanouse  v.  Martin,  2  Sandf.  739,  741.  Tidd's  Pr. 
3d  Lond.  \st  Am.  ed.,  1065 ;  Lapeons  v.  Hart,  9  How.  Pr.  541.) 

IY.  An  appeal  is  a  substitute  for  a  writ  of  error  which  is 
writ  of  right.  A  court  cannot  take  away  the  right  of  appeal 
from  its  decision  given  by  statute.  (Code,  §  323 ;  Morgan  v. 
Bruce,  1  Code  Hep.  N.  S.,  364 ;  Van  Antwerp  v.  Newman,  4 
Cowen,  82  ;  Scott  v.  Craig,  1  Wend.,  35.) 

V.  The  appeal  from  the  order  for  judgment  was  rightly 
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taken  under  section  349  of  the  Code.  (Western  Railroad  Co.  v. 
Kortright,  10  How.  Pr.  JR.,  457 ;  Gould  v.  Carpenter,  7  Ib., 
97;  Roberts  v.  Clark,  10  75.,  451.) 

YL  When  the  appeal  was  taken  on  the  15th  of  May,  judg- 
ment had  not  been  entered  in  the  cause.  The  filing  of  certain 
papers  by  the  plaintiff  on  the  llth  of  May,  and  his  calling  them 
a  judgment  roll,  did  not  amount  to  a  judgment.  1.  "A 
judgment  is  the  final  determination  of  the  rights  of  the  parties 
in  the  action  ;"  (Code,  §  245,)  but  the  pretended  judgment  pro- 
fessed to  determine  only  the  rights  of  the  plaintiff  and  of  Ka- 
nouse, and  not  those  of  Garr,  who  had  two  months  previously 
been  made  a  party  defendant.  (Jacques  v.  Greenwood,  1  Ab- 
bott, 230.)  2.  This  was  not  a  case  in  which  a  judgment  against 
one  of  several  defendants  was  authorized  by  section  274  of  the 
Code.  (Fullerton  o.  Taylor,  6  How.  Pr.  7?.,  259;  Voorhies, 
Code,  4  ed.,  406.)  3.  The  judgment  was  not  entered  in  the 
judgment-book,  as  was  necessary  before  a  judgment-roll  could 
be  filed  and  judgment  perfected.  (Code,  §§  280,  281 ;  Sche- 
nectady  &  Saratoga  Plank  Road  Co.  v.  Thatcher,  6  How.,  Pr. 
7?..  226.)  4.  The  papers  attached  together  and  filed  on  the 
llth  of  May,  did  not  constitute  a  judgment-roll,  as  there  were 
wanting  the  summons  and  the  order  of  the  general  term  of 
March  12th.  Nor  did  they  purport  to  be  a  judgment-roll  in 
the  suit  of  Martin  against  Kanouse  and  Garr, 

VII.  Security  on  the  appeal  was  not  necessary,  (Code,  §  327, 
348.)  Section  334  applies  exclusively  to  appeals  to  the  Court 
of  Appeals.  (Tan  Broeck  v.  Hudson  River  Rail  Road,  7 
How.  Pr.  72.,  137.) 

MITCHELL,  J. — Martin  obtained  by  assignment  a  judgment 
against  Kanouse,  and  then  commenced  his  action  to  offset  that 
judgment  against  one  or  more  other  judgments  which  Kanouse 
had  obtained  against  him  for  costs;  and  he  obtained  an  injunc- 
tion to  prevent  Kanouse  from  collecting  his  judgment.  Garr, 
the  attorney  of  Kanouse  in  the  actions  in  which  judgments 
were  obtained  by  Kanouse,  claimed  that  the  judgments  being 
for  costs  only,  belonged  to  him,  and  applied  to  the  special  term 
to  dissolve  the  injunction  and  for  other  and  further  and  other 
relief.  His  motion  was  denied  and  he  appealed  to  the  general 
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term,  when  the  order  below  was  modified  on  the  12th  of  March 
last,  by  directing  Martin  to  make  Garr  a  party  defendant  with 
Kanouse  in  the  action. 

Martin  now  moves  to  vacate  that  order  as  irregular,  under 
the  idea  that  nothing  was  before  the  General  Term  to  autho- 
rize such  an  order.  That  idea  was  founded  on  the  mistaken 
supposition  that  the  only  motion  by  Garr  was  to  dissolve  the 
injunction,  when  in  fact  it  was  also  for  other  relief.  As  the 
general  term  considered  that  the  facts  proved  made  it  proper 
to  add  Garr  as  a  party,  it  could  grant  that  relief,  as  the  special 
term  might  have  done  under  the  prayer  for  other  relief.  The 
order  was  regular,  and  the  present  motion  must  be  denied  with 
costs. 

Kanouse  had  put  in  a  demurrer  and  answer  to  the  complaint 
in  this  action.  The  demurrer  was  overruled  as  frivolous,  and 
afterwards  an  order  was  made,  May  5,  at  special  term,  for 
judgment  for  the  plaintiif  on  the  answer  as  frivolous,  and  that 
the  offset  prayed  for  in  the  complaint  be  allowed. 

On  May  11,  the  plaintiff  made  up  a  judgment-rull  founded  on 
these  orders  and  filed  it,  but  he  did  not  annex  either  the  sum- 
mons or  complaint  at  that  time,  nor  was  any  annexed  until  on 
or  after  June  12,  1855,  when  he  made  an  affidavit  that  the 
original  summons  and  complaint  had  been  left  with  one  of  the 
judges  of  the  court,  and  could  not  be  found,  and  on  that  he 
obtained  an  order  that  the  copies  be  used  instead  of  the  original. 
The  entry  of  the  judgment-roll,  thus  imperfectly  made  out, 
was  not  made  in  the  clerk's  book  of  judgments  until  May  18. 
On  May  15,  Garr  and  Kanouse,  both  in  one  notice  of  appeal, 
but  by  separate  attorneys,  appealed  from  the  judgment. 

Martin  makes  two  motions  to  set  aside  the  appeals.  First, 
because  Garr  has  no  right  to  appeal.  The  Code  (§  325),  allows 
any  party  affected  by  a  judgment  or  order  to  appeal.  This  is 
a  technical  term',  and  means  &  party  to  the  record  or  his  repre- 
sentatives, not  any  person  who  may  deem  himself  aggrieved, 
when  he  is  no  party  to  the  suit.  The  appeal  by  Garr  is  there- 
fore dismissed,  and  as  costs  are  given  on  the  other  motion,  they 
should  be  given  in  this,  but  for  the  reason  that  Mr.  Martin  has 
caused  the  present  embarrassment  by  refusing  to  comply  with 
the  order  of  the  general  term,  and  proceeding  in  his  action 
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without  making  Garr  a  party  as  he  was  directed.  "On  one 
proceeding  Martin  got  an  order  that  Kanouse  pay  ten  dollars 
costs,  and  that  all  his  proceedings  be  stayed  until  that  sum  be 
paid.  This  order  was  not  made  on  a  motion  to  stay  proceed- 
ings, and  if  regular  would  not  prevent  the  defendant  from 
appealing. 

Another  ground  alleged  for  dismissing  the  appeal  by  Ka- 
nouse, is  that  the  appeal  is  from  the  order  of  the  judge  pro- 
nouncing the  answer  frivolous,  and  not  from  the  judgment 
entered  on  that  order,  and  is  without  security  for  costs.  There 
is  one  decision  at  general  term  sanctioning  the  defendant's 
course  when  the  order  against  the  answer  is  made  at  chambers ; 
and  for  that  and  other  reasons  already  alluded  to,  it  is  not 
deemed  expedient  to  resort  to  the  summary  proceeding  of  ab- 
solutely dismissing  the  appeal,  although  our  impression  is 
strong  that  the  appeal  should  be  from  the  judgment,  as  the 
order  was  made  at  special  term,  and  not  only  pronounced  the 
answer  frivolous,  but  proceeded  also  to  declare  the  appropriate 
judgment  on  the  whole  case.  At  all  events,  it  is  proper  that 
the  defendant  file  security  for  costs.  If  he  do  so,  the  motion 
to  dismiss  the  appeal  is  denied  without  costs. 

If  the  judgment  were  irregular  and  erroneous  because  the 
summons  and  complaint  were  not  annexed  to  the  judgment- 
roll,  that  did  not  give  a  right  to  the  defendant  to  treat  the 
judgment-roll  as  no  judgment,  and  so  appeal  from  the  order 
only.  It  was  a  judgment  entered,  although  irregularly  entered 
and  erroneous. 
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HUTCHINSON  a.  THE  NEW  YORK  CENTRAL  MILLS. 

Supreme  Court,  Fifth  District',  General  Term,  January,  1856. 
INSOLVENT  CORPORATIONS. — INJUNCTION. 

It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corporation,  who  brings 
suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation  from  proceed- 
ing at  law.  and  for  the  appointment  of  a  receiver,  and  equitable  distribution  of 
the  corporate  assets,  should  give  the  bond  or  make  the  deposit  prescribed  by  the 
provision  of  the  Revised  Statutes  respecting  injunctions  to  stay  proceedings  at 
law  (2  Rev.  Stats.,  188,  §  139)  in  order  to  entitle  himself  to  the  injunction  prayed. 

Appeal  from  an  order  of  the  special  term,  dissolving  an  in- 
junction. 

The  plaintiff  in  this  action,  Charles  "W.  Hutchinson,  was  a 
judgment  creditor  of  the  New  York  Central  Mills,  whose  exe- 
cution had  been  returned  unsatisfied,  whereupon  he  com- 
menced this  action  against  the  corporation,  its  officers  and 
sundry  other  persons,  among  them  Burton  D.  Hurlbut.  The 
complaint  charged  the  officers  with  various  frauds  and  embez- 
zlements, and  among  others  things  charged  that  two  judg- 
ments in  favor  of  different  officers,  one  for  $35,000  and  one 
for  $30,000,  (which  it  was  alleged  had  been  recovered  substan- 
tially by  confession,  in  contemplation  of  insolvency,  when  the 
corporation  was  insolvent  and  after  it  had  refused  payment  of 
its  notes,)  were  illegal  as  being  within  the  prohibition  of  1  Rev. 
Stats.,  103,  §  4,  and  were  also  fraudulent  in  fact.  The  plain- 
tiff's judgment  was  recovered  after  the  two  judgments  above 
mentioned,  which  it  appeared  had,  since  their  recovery,  been 
assigned  to  the  defendant  Hurlbut.  The  relief  prayed  for  was 
the  appointment  of  a  receiver,  judgment  of  dissolution  against 
the  corporation,  and  of  distribution  of  its  effects  among  its 
creditors  (2  Rev.  Stats.,  462,  and  onward],  that  the  trustees 
should  account,  and  pay  such  sums  as  they  should  be  found 
liable  to  pay  (II.),  and  that  the  two  judgments  above  referred 
to  be  adjudged  to  be  fraudulent  and  void.  Upon  the  com- 
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plaint  and  the  affidavits  subjoined  to  it,  Mr.  Justice  Bacon 
granted  exparte  a  preliminary  injunction  restraining  the  offi- 
cers from  acting,  restraining  all  proceedings  to  collect  the  two 
judgments,  and  also  restraining  all  other  creditors  "  from  com- 
mencing, continuing,  or  carrying  on  any  suits  or  proceedings 
in  the  nature  of  actions  at  law  against  the  said  corporation,  or 
issuing  any  execution,  process  or  proceeding,  upon  any  judg- 
ment or  order  now  obtained  or  hereafter  to  be  obtained  against 
such  corporation,  or  levying  upon,  seizing,  selling,  or  advertis- 
ing, or  taking  any  steps  to  levy  upon,  seize,  sell,  or  advertise, 
or  in  any  other  way  proceeding  in  any  such  actions  or  judg- 
ments," until  the  further  order  of  the  court.  This  injunction 
was  granted  upon  an  undertaking  in  the  penalty  of  $3,000, 
executed  by  the  plaintiff  and  one  surety,  in  the  form  prescribed 
by  section  222  of  the  Code.  The  defendant  Burton  D.  Hurl- 
burt,  applied  upon  affidavits  to  Judge  Brown  at  chambers,  for 
a  dissolution  of  so  much  of  the  injunction  as  restrained  him ; 
and  counter  affidavits  were  produced  by  the  plaintiff. 

It  appeared  by  the  additional  motion  papers  that  Hurl- 
burt  was  the  assignee,  not  only  of  the  two  judgments 
named,  but  also  of  other  judgments  amounting  to  about 
$25,000,  some  of  which  were  senior  and  some  junior  to  the 
plaintiff's  judgment ;  and  concerning  the  fairness  of  which  no 
question  was  raised.  On  several  of  these,  executions  had  been 
issued,  and  the  property  of  the  corporation  levied  upon  and 
advertised  for  sale ;  and  on  one  of  them  execution  having  been 
returned  unsatisfied,  he  had  before  this  suit  was  commenced, 
taken  proceedings  under  2  Rev.  Stats.,  463,  §  36,  procured  the 
appointment  of  a  receiver,  and  also  procured  an  injunction 
against  creditors  under  2  Rev.  Stats.,  466,  §  56,  which  injunc- 
tion, however,  it  did  not  appear  had  been  served. 

On  the  hearing  below,  Judge  Bacon  held  that  the  plaintiff 
in  this  suit  was  bound,  in  order  to  be  entitled  to  his  injunction, 
to  give  the  bond  or  make  the  deposit  specified  in  2  Rev.  Stats., 
189,  190,  §§  141,  146,  which  had  not  been  done,  and  made  an 
order  dissolving  the  injunction,  unless  the  plaintiff  should  give 
such  bond  or  make  such  deposit  within  twenty  days.  From 
this  order  the  plaintiff  appealed, 
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Montgomery  H.  Throop,  for  appellant — after  an  elaborate 
argument  in  support  of  the  equitable  rights  of  the  plaintiff  to 
an  injunction  upon  the  merits  of  the  case,  proceeded  to  discuss 
the  question  whether  the  injunction  should  have  been  dissohed 
for  the  failure  of  plaintiff  to  give  the  security  prescribed  by 
the  Revised  Statutes. 

I.  The  provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  188, 
§  139)  are  inapplicable  to  the  present  organization  of  this 
court.     1.  The  article  entitled  "  Of  the  granting  of  injunctions 
to  stay  proceedings  at  law,"  in  which  they  are  to  be  found,  is 
a  part  of  the  special  provisions  relative  to  the  Court  of  Chan- 
cery, and  nearly  every  section  of  the  chapter  in  which  it  stands 
has  been  confessedly  abrogated  by  the  Code.     Cessante  ratione 
cessat  lex.     An  injunction  is  now  a  mere  stay  of  proceedings 
in  the  same  court,  which  could  always  have  been  obtained 
without  any  security  under  the  former  practice.     The  trans- 
ferring of  the  jurisdiction  of  the  Court  of  Chancery  to  this 
court  has  impliedly  repealed  all  statutes  and  rules  of  law  based 
upon  the  existence  of  two  courts  whose  jurisdiction  conflict. 
2.  The  judgment  debtor  cannot  now  in  any  case  have  an  in- 
junction to  stay  the  collection  of  a  judgment  against  him.    His 
sole  and  only  remedy  is  by  motion  ;  which  shows  that  the  statute 
is  repealed.  (2  Story's  Eq.  Jur.,  §§  875-894 ;  Dederick  a.  Hoys- 
radt,  4  How.  Pr.  R.,  350).     3.  The  very  language  of  the  sta- 
tute shows  its  inapplicability.     "No  injunction" — i.  <?.,  no  writ 
of  injunction — "shall  issue  to  stay  proceedings  at  law."     By 
the  Code  the  writ  of  injunction  is  abolished,  and  an  order  sub- 
stituted.    Does  not  this  repeal  all  statutes  directed  against  the 
writ  of  injunction  as  contra-distinguished  from  an  order  of  the 
court. 

II.  The  statute  is  not  applicable.to  the  case  of  a  junior  judg- 
ment creditor  seeking  a  stay  of  a  senior  judgment  creditor's 
proceedings,  but  is  levelled  solely  against  a  debtor  who  seeks 
to  enjoin  the  proceedings  of  a  creditor  against  himself.     (lie- 
geman v.  Wilson,  8  Paige,  29).     1.  It  could  not  have  been 
intended  that  a  man  in  no  way  responsible  for  the  payment 
of  the  judgment,  should  be  required  to  give  bond  to  pay  it  or 
deposit  the  money  as  a  condition  to  any  preliminary  relief 
against  the  injury  its  immediate  collection  anight  give  him. 
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A  bond  to  pay  all  damages,  with  its  penalty  left  entirely  to 
the  discretion  of  the  court,  is  all  that  is  necessary  or  reasonable 
to  ask.  It  is  true  the  danger  of  injury  to  the  creditor  may  be 
as  great  in  one  case  as  in  the  other,  but  the  court  will  not 
grant  the  injunction  unless  there  is  probable  cause  for  it,  and 
the  reason  for  the  distinction  is,  that  where  the  debtor  applies 
and  gives  the  bond  or  makes  the  deposit  required  by  the  sta- 
tute, he  merely  gives  security  that  he  will  do  the  very  thing 
he  is  bound  to  do  if  his  equity  suit  fails,  which  is  substantially 
giving  the  creditor  security  to  pay  all  his  damages.  2.  The 
primary  object  of  the  statute  was  evidently  to  require  a  depo- 
sit, the  bond  being  a  mere  substitute  for  the  latter  (§  146),  and 
the  plaintiff  may  take  out  the  deposit  at  any  time  on  giving 
security  (§  142).  This  is  clearly  predicated  in  the  supposition 
that  he  has  established  a  prima  facie  case  for  the  collection 
of  the  money  from  the  party  who  has  paid  it  in,  and  shows 
that  the  legislature  had  only  before  them  the  case  of  a  party 
liable  to  pay  the  judgment.  3.  This  idea  is  further  carried 
out  and  the  inapplicability  of  the  statute  made  manifest  by 
§  143.  When  the  money  is  taken  out,  if  the  plaintiff  in  equity 
is  unsuccessful,  he  has  no  remedy  against  the  defendant  in 
the  suit  at  law,  but  the  judgment  is  deemed  paid.  This  pro- 
vision is  general,  applicable  to  all  cases  under  this  article,  and 
the  omission  to  provide  a  remedy  where  any  person  other  than 
the  defendant  at  law  has  paid  the  money  in,  shows  conclu- 
sively that  it  was  never  intended  that  any  person  but  him 
should  pay  it  in. 

We  do  not  think  this  argument  is  overthrown  by  the  sug- 
gestions made  by  the  court  below, — vis.,  that  on  the  doctrine 
of  subrogation  the  party  will  be  remitted  to  the  rights  of  the 
judgment  creditor  whose  judgment  he  has  stayed,  and  that  on 
directing  the  payment  to  be  made,  the  court  will  require  as  a 
condition  that  the  judgment  whose  validity  and  priority  of  lien 
has  been  established,  shall  be  assigned  to  the  party  who  paid 
the  amount,  thus  affording  him  protection  and  indemnity. 
Because — First.  The  very  object  of  the  statute  was  to  take 
from  the  court  its  discretionary  power  on  the  subject  of  pro- 
ceedings of  this  character,  and  to  prescribe  what  should  be 
done.  Without  permissive  words  contained  in  the  statute,  the 
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court  would  have  no  power,  in  a  case  of  this  kind,  to  require 
anything  more  than  the  statute  requires.  The  plaintiff  can 
take  out  his  money,  before  any  decision  in  the  equity  court, 
and  the  word  "  may"  is  used  in  §  142,  only  for  the  purpose  of 
enabling  the  court  to  see  that  the  proper  security  is  given. 
Whenever  the  security  is  given  and  approved  by  the  court, 
this  word  "may"  will  be  construed  to  mean  "shall."  There  is 
no  provision  in  the  statute  which  authorizes  the  court  to  require 
the  plaintiff  to  do  anything  more  than  give  security  to  pay 
the  money  back.  (Dwarris  on  Statutes,  9  Law  Lib.,  712). 
Second.  The  language  of  the  statute,  so  far  from  giving  the 
court  any  discretionary  power,  prohibits  it  from  requiring  any 
such  condition  from  the  plaintiff,  as  the  one  to  which  the 
learned  judge  refers.  The  court  "may"  order  the  plaintiff's 
bond,  given  on  taking  out  the  money,  to  be  cancelled,  but 
"shall"  do  one  of  two  things,  either  continue  the  injunction, 
or  compel  the  judgment  to  be  cancelled.  This  imperative 
expression  applies  in  all  cases  "  whenever  the  money  shall  be 
paid  to  the  plaintiff,"  and  "  the  decision  of  the  court  be  against 
the  party  obtaining  the  injunction,"  in  which  case  the  (-nly 
power  of  the  court  over  the  judgment  is  to  enjoin  it  perpetu- 
ally or  to  compel  its  cancelment.  The  use  of  this  imperative 
word  "shall"  shows  that  the  idea  was  never  entertained  that 
the  complainant  in  the  equity  suit  who  has  paid  his  money 
into  court  could  possibly  desire  any  other  relief  after  decree 
against  him  than  a  cancelment  of  the  judgment  at  law.  Third. 
The  argument  is  no  answer  to  ours.  It  would  answer  us  if 
we  claimed  that  the  court  should  disregard  the  statute  because 
the  construction  contended  for  would  work  injustice,  but  our 
claim  is  that  this  omission  in  the  statute,  shows  that  the  statute 
never  contemplated  such  a  case  as  this,  although  its  language 
is  general.  To  say  that  the  court  will  supply  the  omissions  of 
the  statute,  assumes  our  argument,  that  we  are  omitted,  to  be 
a  sound  one. 

4.  Unless  the  general  language  of  this  statute  be  restricted, 
the  court  can  never  give  effect  to  the  provisions  of  2  Rtv.  Stats., 
466,  §  56,  but  that  section  must  be  considered  as  practically 
stricken  from  the  statute  book.  Granting  that  that  section 
does  not  contemplate  a  stay  of  proceedings  after  judgment 
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(which  we  deny,  as  its  language  is  general),  it  is  clear  that  it 
does  contemplate  an  injunction  to  stay  actions  after  issue 
joined,  and  even  after  verdict.  The  article  under  considera- 
tion requires  the  same  bond,  or  a  deposit,  in  all  cases  where 
proceedings  are  stayed  at  law,  after  issue,  after  verdict,  or  after 
judgment.  If  the  construction  we  contend  for  is  not  a  correct 
one,  not  only  is  a  creditor  of  an  insolvent  corporation  com- 
pelled to  make  a  deposit  or  give  a  bond  to  pay  all  its  debts  be- 
fore he  can  obtain  the  general  injunction  provided  for  by  §  56, 
but  the  attorney  general  (§  40)  or  a  receiver,  must  give  the 
same  bond, 

III.  But  conceding  all  that  is  claimed  upon  the  construction 
of  this  statute,  the  charges  made  in  the  complaint  and  esta- 
blished by  the  affidavits  annexed  to  it,  were  such  that  the 
judge,  in   originally  granting  the   injunction,  properly   dis- 
pensed with  the  bond  or  deposit,  as  the  papers  before  him 
showed  that  the  judgments  were  obtained  by  actual  fraud 
within  §  147,  (2  Rev.  Stats.,  190). 

IV.  The  court  may  dispense  with  the  bond  on  this  appeal. 
The  chancellor  could  have  done  so  under  the  old  practice. 
(Burns  v.  Morse,  6  Paige,  108;  Laws  of  184:1,  ch.  280,  §  16; 
Blatckfortfs  Gen.  Stats.,  331 ;  2  Paige,  374). 

V.  The  failure  to  give  the  bond  was  a  mere  irregularity, 
and  the  notice  did  not  specify  it.     It  was  improper  to  set  it 
aside  for  that  reason,  upon  this  notice.     (Rule  25). 

C.  H.  Doolittle,  for  respondent. 

PRATT,  J. — The  injunction  in  this  case  did  not  restrain  pro- 
secution of  the  suit  in  behalf  of  Hurlburt,  nor  did  it  restrain 
the  receiver  in  that  suit  from  disposing  of  the  property,  collect- 
ing the  debts,  and  settling  up  the  aifairs  of  the  corporation. 
It  simply  restrains  the  creditors  of  the  corporation  from  pro- 
ceeding at  law.  The  purpose  of  this  action  ostensibly  is  to  as- 
certain and  enforce  the  liability  of  the  officers  and  stockhold- 
ers of  the  corporation  and  to  wind  up  its  entire  affairs,  under 
the  direction  of  this  court  and  through  the  instrumentality  of 
a  receiver,  either  by  the  one  already  appointed  in  Hurlburt's 
suit,  or  by  one  whom  the  court  may  appoint  in  this  action. 
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As  an  incident  to  an  equitable  distribution  of  the  assets  among 
all  the  legal  creditors  of  the  corporation,  some  of  the  judgments 
heretofore  recovered  against  the  corporation,  and  now  owned 
by  Hurlburt,  are  alleged  to  be  fraudulent  and  void,  and  it  is 
insisted  that  they  should  be  set  aside ;  still  the  main  scope  and 
purpose  of  the  action  seem  to  be  as  before  stated. 

An  injunction  to  stay  the  proceedings  in  actions  at  law 
against  the  corporation  is  expressly  given  by  statute. 

The  56th  section  of  the  Articles  of  the  Revised  Statutes — 
"Of  proceedings  against  corporations  in  equity,"  provides 
that  "  whenever  any  bill  shall  be  filed,  or  any  application 
made,  against  any  corporation,  its  directors,  or  other  superin- 
tending oificers,  or  its  stockholders,  according  to  the  provisions 
of  this  title,  the  court  may,  by  injunction,  on  the  application 
of  either  party,  and  at  any  stage  of  the  proceedings,  restrain 
all  proceedings  at  law  by  any  creditor  against  the  defendants 
in  such  suit."  (2  Rev.  Stats.,  466).  This,  I  apprehend,  is  an 
independent  provision  of  the  statute,  and  not  at  all  subject  to 
those  general  provisions  of  the  statute,  in  regard  to  the  injunc- 
tion to  restrain  proceedings  in  actions  at  law,  and  which  re- 
quire a  bond  to  be  executed,  or  a  deposit  to  be  made,  before 
an  injunction  can  be  obtained. 

The  proceeding  is  not  necessarily  in  hostility  to  the  proceed- 
ings at  law,  but  on  the  contrary  it  is  instituted  for  the  purpose 
of  applying  the  assets  of  the  corporation,  including  the  liability 
of  the  officers  and  stockholders,  to  the  payment  and  satisfaction 
of  all  the  legal  demands  against  it.  This  can  be  accomplished 
in  most  cases  much  more  speedily  and  equitably  in  an  action, 
through  the  instrumentality  of  a  receiver,  than  by  separate 
actions  in  behalf  of  each  creditor.  The  receiver  can  sell  the 
property  absolutely,  and  is  empowered  to  give  the  proper  con- 
veyances for  the  real  estate  immediately,  and  is  not  bound  to 
wait  for  the  time  for  redemption  to  elapse.  The  statute,  there- 
fore, has  made  provisions  for  what  the  Court  of  Chancery,  in 
the  exercise  of  its  equitable  powers,  had  previously  assumed 
jurisdiction  over,  and  has  provided  for  granting  an  injunction, 
in  order  that  its  purposes  may  not  be  defeated  by  numerous 
actions  at  law  by  separate  creditors  of  the  insolvent  or  failing 
corporation.  But  if  the  amount  of  all  judgments  which  may 
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have  been  recovered,  must  be  deposited  or  an  undertaking  for 
their  payment  must  be  given,  to  entitle  a  creditor  or  stock- 
holder to  the  right  to  an  injunction  under  that  section,  the 
benefit  designed  by  the  act  would  be  very  much  impaired,  if 
not  rendered  practically  unavailing. 

Such,  I  am  quite  confident,  was  not  the  design  of  the  sta- 
tute, and  the  injunction,  therefore,  should  not  have  been  dis- 
solved for  the  reasons  assigned  by  the  learned  judge  at  special 
term.  It  was  argued  with  a  good  deal  of  force  upon  that 
argument,  that  as  the  granting  of  a  temporary  injunction  was 
a  matter  of  discretion  for  the  court,  the  exigencies  of  this  case 
did  not  require  one ;  that  the  plaintiff's  demand  was  small 
and  insignificant,  compared  with  the  amount  of  the  judgments 
proposed  to  be  stayed,  and  that  as  the  defendant  Hurlburt  was 
amply  responsible  for  any  judgment  which  the  plaintiff  might 
recover,  the  injunction  should  not  have  been  granted.  There 
might  be  some  force  in  this  position,  had  not  the  defendant 
Hurlburt  himself  instituted  a  suit  under  the  same  provision  of 
the  statute,  procured  an  injunction  staying  proceedings  at  law 
by  the  creditors  of  the  corporation,  and  procured  the  appoint- 
ment of  a  receiver,  in  whose  hands  the  property  and  effects  of 
the  corporation  now  are.  As  the  proceedings  in  that  suit  were 
not  stayed  by  this  injunction  in  this  suit,  he  can  suffer  no  de- 
triment by  it.  He  clearly  would  have  no  right  after  obtaining 
the  injunction  in  this  suit,  to  proceed  at  law  to  sell  the  prop- 
erty. He  is  as  effectually  stayed  by  the  injunction  in  his  suit 
as  any  other  creditor.  He  clearly  would  have  no  right  to  stay 
proceedings  at  law  by  other  creditors  and  proceed  at  law 
himself. 

The  object  of  the  statute  is  to  make  an  equal  and  ratable 
distribution  of  the  property  of  the  company  among  all  the 
creditors.  And  although  when  judgments  have  been  recovered 
before  the  commencement  of  proceedings  in  equity,  they  will 
of  course  be  entitled  to  priority  so  far  as  the  real  estate  is  con- 
cerned, still  if  an  injunction  procured  by  the  plaintiff  in  the 
equitable  action  will  not  stay  him  from  proceeding  at  law 
after  judgment,  it  would  not  stay  him  before  judgment,  and  he 
might  therefore  commence  proceedings  and  procure  an  injunc- 
tion for  the  express  purpose  of  enabling  him  to  stay  other  cre- 
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ditors  while  he  should  proceed  to  judgment,  and  by  that  me- 
thod gain  a  priority  of  lien.  The  statute  manifestly  contains 
no  provisions  for  defeating  the  objects  and  purposes  of  its 
enactment  in  this  manner.  The  case  shows,  therefore,  that 
Hurlburt  by  his  own  proceedings  is  restrained  from  proceed- 
ing under  his  judgments  to  sell  the  property  of  the  corpora- 
tion, and  he  cannot  therefore  be  injured  by  allowing  this 
injunction  to  stand. 

I  think,  therefore,  that  the  injunction  ought  not  to  have 
been  dissolved,  and  that  the  order  made  at  special  term  dis- 
solving it  should  be  reversed,  but  without  costs. 

*" 


WOODBURY  a.  SACKRIDER. 

Supreme  Court,  Fourth  District;  General  Term,  January,  1856. 
COMPLAINT. — BILL  OF  EXCHANGE — "  DULY  PROTESTED." 

In  an  action  on  a  bill  of  exchange,  against  the  acceptor,  an  averment  in  the  com- 
plaint that  payment  of  the  bill  "  was  duly  demanded  at  maturity,  and  the  same 
was  thereupon  duly  protested  for  non-payment,"  is  sufficient  to  admit  evidence 
of  demand,  neglect  or  refusal  to  pay,  and  notice  thereof  to  the  acceptor. 

The  objection,  that  the  complaint  contains  two  causes  of  action  which  are  not  sep- 
arately stated,  cannot  be  raised  on  demurrer,  put  upon  the  ground  that  the  plead- 
ing improperly  unites  different  causes  of  action. 

It  seeins  that  in  an  action  against  drawer  and  acceptor  of  a  bill,  the  complaint  can- 
not be  held  bad  on  a  joint  demurrer  by  both  defendants,  put  upon  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  if  it  states  a  cause 
of  action  against  either  defendant 

It  seems  that  where  a  bill  is  drawn  by  one  and  accepted  by  the  other,  of  two  firms 
having  one  common  partner,  formal  notice  of  protest  to  the  acceptors  is  not 
necessary. 

Appeal  from  an  order  at  special  term  over-ruling  a  demur- 
rer to  a  complaint. 

This  action  was  brought  by  Norman  Sackrider  against  Wil- 
liam and  Henry  Woodbury,  and  Todd,  Ohisam  and  Pomeroy, 
as  drawers,  by  their  firm  name  of  Woodbury,  Todd  &  Co., 
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and  Porneroy,  Thompson  and  Skillman,  as  acceptors,  under 
their  firm  name  of  Thompson,  Skillman  &  Co.,  of  two  drafts. 

The  complaint  alleged  the  making  and  acceptance  of  the 
drafts,  both  drafts  being  declared  upon  together  in  one  count 
only ;  and  proceeded  to  aver,  "  that  payment  of  both  of  said 
drafts  was  duly  demanded  at  maturity,  and  that  the  same  were 
thereupon  duly  protested  for  non-payment,  and  that  notice 
thereof  was  duly  given  to  the  said  endorsers.7' 

The  defendants  demurred  to  the  complaint,  on  the  grounds  : 
1.  That  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2.  That  it  improperly  united  different  causes  of 
action. 

The  demurrer  was  over-ruled  at  special  term,  and  the 
defendants  appealed. 

Dart,  Dewey  &  Tappan,  for  appellants. — I.  Although  the 
complaint  contains  averments  adequate  to  charge  the  accept- 
ors, in  an  action  against  them  alone,  yet  the  plaintiff  having 
elected  to  bring  this  action  against  all  the  parties,  the  com- 
plaint is  bad,  unless  a  cause  of  action  is  shown  against  them 
all.  (Spellman  a.  Weidd,  5  How.  Pr.  R.,  5). 

II.  The  complaint  does  not  state  a  cause  of  action  against 
the  drawers.     There  is  no  allegation  that  the  drawers  had 
notice  of  presentment  and  non-payment ;  which  is  absolutely 
necessary.     (1  Chitt.  PI.  327  ;  3  Johns.  Gas.  5  ;  17  Wend.  94 ; 
1  Den.  367  ;  Chitt.  Sills,  357  ;  Cow.  Treatise,  4  ed.  §  410). 
Even  if  the  word  "  drawers"  were  substituted  for  u  endorsers," 
in  the  pleading,  it  would  still  be  insufficient.     The  allegation 
that  the  drafts  were  duly  demanded  is  not  enough  to  show  that 
they   were  demanded   at  the  place   where  they  were  made 
payable. 

III.  Two  causes  of  demurrer  have  been  improperly  united 
in  the  complaint.     It  has  been  repeatedly  held,  that  a  com- 
plaint which  embraces  two  or  more  causes  of  action  in  a  sin- 
gle count  is  demurrable. 

Judson  &  Powell,  for  respondent. — I.  The  allegation  that 
payment  was  duly  demanded  is  sufficient  to  show  a  cause  of 
action.  (Code,  §  162 ;  lloberts  a.  Morrison,  11  Leq.  Obs.  60 ; 
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Gay  a.  Paine,  5  How.  Pr.  R.  107 ;  Allen  a.  Patterson,  3 
Seld.  475). 

JI.  As  Pomeroy  is  one  of  the  acceptors,  and  also  one  of  the 
drawers,  the  latter  needed  no  notice  of  protest. 

III.  The  demurrer  does  not  sufficiently  specify  the  grounds 
of  the  second  objection.  (Code,  §144;  Robinson  a.  Judd,  9 
How.  Pr.  R.  375 ;  Zaire  a.  Baker,  1  Seld.  357). 

BOCKES,  J. — This  is  a  demurrer  to  the  complaint.  The 
action  is  against  the  drawers  and  acceptors  of  two  drafts.  The 
complaint  alleges  the  receiving  and  accepting  of  the  drafts, 
demand  thereof  at  maturity,  their  non-payment,  and  that  they 
were  duly  protested.  It  also  alleges  that  the  plaintiif  is  the 
owner  and  holder,  and  that  the  defendants  are  justly  indebted 
to  him  thereon. 

The  complaint  also  states,  that  the  drafts  were  endorsed  by 
the  plaintiff,  and  that  notice  of  protest  was  duly  given  to  the 
endorsers.  The  plaintiff  insists  that  by  a  clerical  error  in  draw- 
ing the  complaint,  the  word  "  endorsers"  was  inserted  by  mis- 
take for  "drawers."  But  under  the  view  hereafter  taken 
of  the  case,  the  allegation  of  notice  to  the  endorsers  might 
be  stricken  out,  and  leave  the  complaint  good  under  the 
demurrer. 

The  grounds  of  demurrer  are  two ;  the  first  being  authorized 
by  subdivision  six,  and  the  second  by  subdivision  five  of  sec- 
tion 144,  of  the  Code. 

It  is  unnecessary  in  pleading  performance  of  conditions  pre- 
cedent, to  set  out  the  facts  showing  such  performance ;  but  it 
is  enough  to  state  generally  that  the  party  duly  performed  all 
the  conditions  on  his  part  to  be  performed.  (Code,  §  163). 
The  question  in  this  case  is  whether  the  allegation  that  the 
drafts  were  "  duly  protested  for  non-payment"  is  sufficient  to 
charge  the  drawers — demand  at  maturity  and  non-payment 
being  averred. 

It  was  held  in  Coddington  v.  Davis,  (1  Comst.  186),  that  the 
word  "  protest"  in  a  popular  sense,  and  as  used  among  men  of 
business,  includes  all  the  steps  necessary  to  charge  an  endorser, 
notwithstanding  its  strict  technical  signification  is  less  compre- 
hensive. Words  used  in  a  pleading,  as  in  a  contract,  should 
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be  construed  according  to  their  popular  sense.  Section  159  of 
the  Code  requires  a  liberal  construction  of  a  pleading,  for  the 
purpose  of  determining  its  effect.  It  would  follow,  therefore, 
that  in  complaining  against  the  drawer  of  a  bill  of  exchange, 
to  allege  that  it  was  "  duly  protested  at  maturity"  is  sufficient 
to  admit  evidence  of  demand,  neglect  or  refusal  to  pay,  and 
notice  of  non-payment.  Such  allegation  fully  apprises  the 
adverse  party,  that  every  step  has  been  taken  necessary  to 
charge  the  drawer.  It  is  the  popular  sense  of  the  document. 
Since  the  Code,  the  rule  is  that  where  words  are  employed  in 
a  pleading  which  are  capable  of  different  meanings,  that  is  to 
be  taken  which  will  support  the  plea.  (Allen  v.  Patterson,  3 
Selden,  476). 

In  my  judgment,  the  first  alleged  ground  of  demurrer  is  not 
well  taken. 

The  second  ground  of  demurrer  is,  that  "  the  complaint  im- 
properly unites  different  causes  of  action."  This  objection, 
though  slightly  differing  in  language,  is  the  same  allowed 
by  subdivision  5  of  section  144.  Such  objection,  however, 
points  to  the  uniting  of  causes  of  action  differing  in  their  gene- 
ral character — as  actions  on  contract  with  actions  of  tort.  (See 
§  167,  Code).  The  objection  urged  by  the  defendants'  counsel, 
on  the  argument,  is,  that  the  causes  of  action  are  not  sepa- 
rately stated  in  the  complaint ;  which  objection  is  supposed  to 
be  authorized  by  the  last  clause  of  section  167,  following  the 
seventh  subdivision  thereof.  But  this  objection  cannot  be 
urged,  as  the  grounds  of  demurrer  do  not  embrace  it.  The 
grounds  of  demurrer,  as  stated,  point  to  the  uniting  of  causes 
of  action  belonging  to  different  classes ;  the  objection  urged  on 
the  argument  applies  to  a  case  where  causes  of  action  of  the 
same  class  are  not  separately  stated.  This  view  disposes  of  the 
case  without  examining  the  complaint,  to  determine  whether 
the  causes  of  action  are  not  in  fact  separately  stated. 

There  are  some  peculiarities  about  this  case,  which  it  is  un- 
necessary to  consider,  if  the  above  views  are  correct,  but  to 
which  it  may  be  well  briefly  to  allude. 

The  complaint  is  admitted  to  be  good  as  against  the  accept- 
ors. In  this  case  one  of  the  defendants,  Ralph  Pomeroy,  is 
both  the  drawer  and  acceptor. 


406  ABBOTTS'  PKACTTCE  REPORTS. 

Woodbury  a.  Sackrider. 

Now,  if  the  complaint  is  good  as  to  the  acceptors,  must  it 
not  be  held  good  on  general  joint  demurrer  by  all  the  defend- 
ants ?  True,  Mr.  Justice  Willard,  in  Spellruan  v.  Wrider,  (5 
How.  Pr.  It.,  5),  remarked,  that  where  a  plaintiff  chooses  to 
unite  both  maker  and  endorser  in  the  same. action,  the  com- 
plaint should  be  full  enough  to  show  the  liability  of  both.  But 
this  was  entirely  obiter — nor  was  any  reference  made  to  sec- 
tion 274  of  the  Code,  which  provides  that  judgment  may  be 
given  for  or  against  one  or  more  of  several  defendants ;  nor  to 
the  well  settled  chancery  rule,  that  a  demurrer  may  be  well 
taken  as  to  one  defendant,  and  be  bad  as  to  another.  In  Rich- 
ards v.  Edick  (17  Barb.  S.  C.  R.,  260),  it  was  decided,  that  the 
complaint  to  be  overthrown  by  a  demurrer  must  present 
defects  so  substantial  in  their  nature,  and  so  fatal  in  their 
character,  as  to  authorize  the  court  to  say,  taking  all  the  facts 
to  be  admitted,  that  they  furnish  no  cause  of  action  whatever. 

Can  it  be  said  that  the  complaint  in  this  case  states  no  cause 
of  action?  On  the  trial,  if  the  plaintiff  should  prove  all  the 
facts  alleged  in  the  complaint,  could  the  complaint  be  dis- 
missed, even  admitting  that  it  contained  no  cause  of  action 
against  the  drawers  ? 

As  to  the  defendant,  Ralph  Pomeroy,  he  is  both  drawer  and 
acceptor.  The  complaint  is  good  against  him  as  drawer,  with- 
out alleging  protest  of  the  drafts.  (Story  on  Bills,  §  35,  n.,  Sded.; 
and  cases  cited,  Ib.,  §  59,  n.)  If  it  was  unnecessary  to  protest  the 
drafts,  to  render  him  liable  as  drawer,  was  it  necessary  as  to  his 
partners  ?  Can  one  partner  occupy  a  position  on  joint  liability 
to  some  third  person,  not  common  to  all  ?  The  notice  of  protest 
is  to  inform  the  drawer  of  the  dishonor  of  the  draft.  When 
the  drawer  is  also  the  acceptor,  notice  accompanies  the  dis- 
honor, without  the  usual  formalities  necessary  in  case  a  draft 
is  on  some  other  person.  The  law  merchant  in  such  case  does 
not  require  any  formal  notice  of  protest.  It  follows  therefore 
that  by  law  Ralph  Pomeroy  had  due  notice  of  demand  and 
non-payment  of  the  drafts  counted  on  in  this  case.  Is  not  due 
notice  to  one  of  several  partners,  notice  to  all  ? 

The  order  over-ruling  the  demurrer  must  be  affirmed. 
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ORMSBY  a.  DOUGLASS. 

New  York  Superior  Court;  Special  Term,  January,  1856. 
SLANDER. — JUSTIFICATION — INCONSISTENT  PLEAS. 

In  an  action  for  slander,  if  the  defendant  justifies,  he  must  justify  the  very  word» 

complained  of. 
The  defendant  cannot  deny  the  speaking  of  the  words  charged,  and  also  justify  by 

alleging  the  truth  of  them.     These  pleas  are  inconsistent. 
It  is  not  a  sufficient  justification  to  allege  merely  the  truth  of  the  words  charged  ; 

but  the  defendant  must  aver  the  facts  upon  which  he  relies  to  show  their  truth. 

Motion  to  strike  out  parts  of  an  answer,  as  irrelevant  and 
redundant. 

This  was  an  action  for  slander,  brought  by  Valentine  L. 
Ormsby  against  Benjamin  Douglass.  The  slanderous  words 
stated  were,  "  He  is  a  counterfeiter — he  is  a  man  of  no  cre- 
dit,"—^. &c. 

The  answer,  in  its  first  division,  admitted  that  in  a  certain 
conversation,  the  defendant  used  "  certain  expressions  relative 
to  the  character  and  standing  of  the  plaintiff,"  without  stating 
what  they  were,  but  denied  that  the  defendant  "ever  spoke  or 
declared  of  or  concerning  the  plaintiff  rf/fo  words  in  that  behalf 
alleged  in  the  complaint,  or  any  of  them." 

In  the  second  division,  the  answer  alleged,  "  that  at  the  time 
of  making  use  of  the  expressions  above  admitted  to  have  been 
used  by  the  defendant,  in  said  conversation,  he  had  reason  to 
believe  that  the  matters  so  stated  by  him  were  in  every  respect 
true." 

In  the  third  division,  the  defendant  alleged  on  information 
and  belief,  "  that  the  matters  so  stated  by  him  as  aforesaid 
were  really  true." 

In  the  fourth  division,  he  set  up  in  substance,  that  he  kept  a 
mercantile  agency,  to  procure  information  as  to  the  mercantile 
credit  of  persons,  &c.,  and  to  communicate  the  same  to  the 
patrons  of  the  agency ;  and  that  in  the  course  of  that  business 
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he  acquired  information  respecting  the  character  and  credit  of 
plaintiff,  which  was  believed  by  him  ;  and  that  he  communi- 
cated such  information  to  one  or  more  patrons,  &c.  That  this 
communication  is  the  discourse  mentioned  in  the  complaint; 
and  he  claims  that  "  each  and  every  communication  made  by 
the  defendant,  and  concerning  the  plaintiff,  was  and  is  privi- 
leged," and  therefore  plaintiff  should  not  have  his  action. 

The  answer  then  concludes,  by  stating  that  the  defendant 
will  rely  on  the  matters  above  set  forth  in  mitigation  of  dama- 
ges, if  they  shall  not  be  held  to  amount  to  a  justification. 

The  plaintiff  moved  to  strike  out  the  second,  third  and 
fourth  divisions  of  the  answer. 

Pike  and  Galpin,  for  the  motion. 
W.  fullerton,  opposed. 

SLOSSON,  J. — There  is  a  fatal  objection  to  the  portions  of  the 
answer  embraced  in  this  motion. 

It  is  an  attempt  to  justify  and  plead  a  privilege,  not  in 
respect  to  the  words  charged  to  have  been  spoken,  but  in 
respect  to  "  certain  expressions"  which  are  not  given,  but 
which  are  not  the  words  complained  of. 

But  were  this  otherwise,  and  were  this  a  justification  of  the 
very  words  spoken,  the  motion  must  still  prevail.  The  defend- 
ant having  denied  uttering  the  words  charged,  cannot  justify 
by  alleging  the  truth  of  them.  The  pleas  are  inconsistent. 

Different  defences  may  be  pleaded,  but  not  contradictory  or 
inconsistent  pleas.  The  defendant  cannot  deny  and  confess  a 
fact  in  the  same  pleading,  especially  where  the  pleading  is 
verified,  and  the  fact  both  denied  and  confessed  is  a  matter 
within  his  own  personal  knowledge.  (Schneider  v.  Schultz, 
iSandf.  664  ;  Arnold  v.  Dimon,  Ib.  630  ;  Porter  v.  McCreedy, 
1  Code  72.,  N.  S.,  88.)  But  were  this  otherwise,  still  the  pre- 
sent answer  would  be  defective. 

It  is  no  justification  in  pleading,  to  allege  simply  the  truth 
of  the  words  alleged  to  have  been  uttered,  or  the  defendant's 
belief  in  their  truth.  Where  a  justification  is  intended,  the 
defendant  must  allege  the  facts  upon  which  he  relies  to 
show  that  the  plaintiff  was  guilty  of  the  crime  imputed  to  him, 
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or  the  truth  of  the  charge  complained  of.     (Fry  v.  Bennett, 
5  Sandf.,  54;  Sayles  v.  Unden,  6  How.  Pr.  JR.,  84.) 

The  motion  must  be  allowed,  with  $10  costs,  but  with  leave 
to  the  defendant  within  10  days  to  amend. 


MUNN  a.  BARNUM. 

Supreme  Court,  First  District;  Special  Term,  January,  1856. 
JUDGMENT. — LIEN  ON  B.EAL  ESTATE. — "SECURED  ON  APPEAL." 

The  sureties  upon  an  appeal  are  entitled  to  notice  of  an  application  on  the  part  of 
the  appellant  for  an  order,  under  section  282  of  the  Code,  directing  an  entry  on  the 
docket,  that  the  judgment  is  secured  on  appeal. 

It  is  discretionary  with  the  court  to  grant  such  an  order. 

When  the  papers  were  not  sufficiently  full  to  enable  the  court  to  grant  an  applica- 
tion for  such  an  order — ardered  that  the  case  might  be  referred. 

Motion  for  an  order  directing  the  clerk  to  make  an  entry 
upon  the  docket  of  a  judgment  that  the  same  was  secured  on 
appeal. 

Judgment  having  been  recovered  in  this  action*  by  the 
plaintiif  against  the  defendant,  the  defendant  appealed  to  the 
general  term.  The  undertaking  requisite  to  stay  execution  of 
the  judgment  was  given  and  the  appeal  perfected.  The  de- 
fendant being  desirous  to  sell  certain  real  estate,  which  was 
encumbered  by  the  lien  of  the  judgment,  applied  under  sec- 
tion 282  of  the  Code  to  have  the  judgment  marked  "  secured 
on  appeal"  so  as  to  release  his  real  estate  from  the  lien  of  it. 

Francis  B.  Cutting,  for  the  motion. 
Charles  0.  Conor,  opposed. 

WHITING,  J. — In  this  case,  judgment  was  entered  at  special 

*  The  facts  out  of  which  the  action  arose  are  stated  1  Ante,  281. 


410  ABBOTTS'  PRACTICE  REPORTS. 

Munn  a.  Barnuin. 

term  against  the  defendant  for  $16,074  60,  on  August  5, 1855. 
From  this  judgment,  an  appeal  has  been  taken  to  the  general 
term,  and  security  given  to  stay  execution.  A  motion  is  now 
made  by  the  defendant  for  an  order  under  section  283  of  the 
Code,  directing  an  entry  to  be  made  by  the  clerk  on  the  docket 
of  the  judgment  of  this  case  that  the  same  is  "secured  on 
appeal,"  so  that  it  shall  cease  to  be  a  lien  on  the  real  property 
of  the  defendant ;  he  having  sold  some  of  his  real  estate  on 
which  the  judgment  is  a  lien,  and  which  he  desires  to  convey. 

The  motion  is  resisted  by  the  plaintiffs  on  the  ground  that 
the  defendant  has  at  least  become  very  much  embarrassed  in 
his  pecuniary  circumstances,  if  not  insolvent.  No  notice  of 
this  motion  appears  to  have  been  given  to  the  sureties  upon 
the  undertaking  on  the  appeal.  Although  the  Code  does  not 
direct  such  notice  to  be  given  to  them  they  are  materially  in- 
terested in  the  application,  and  are  entitled  to  notice.  If  they 
resisted,  the  court  would  not  in  the  exercise  of  a  sound  dis- 
cretion make  the  order.  They  probably  rely  upon  the  ability 
of  their  principal  to  pay  the  judgment,  and  knew  that  the  lien 
upon  the  defendant's  real  estate  was  ample,  when  they  exe- 
cuted their  undertaking.  Notice  should  have  been  given  to 
them  of  this  application. 

There  is  no  doubt  of  the  power  of  the  court  to  direct  the 
entry  to  be  made.  Its  exercise  is  purely  discretionary.  It 
may  be  done  "in  such  terms  as  they  see  fit."  But  when 
done  the  entry  relieves  all  the  real  property  of  the  judgment 
debtor  from  the  lien  of  the  judgment  as  against  purchasers 
and  mortgagees  in  good  faith.  If  the  defendant  had  other 
real  estate  in  this  city  which  he  did  not  propose  to  sell,  it 
might  be  questioned  whether  the  court  could  relieve  only  such 
portion  as  was  proposed  to  be  sold.  If  it  satisfactorily  ap- 
peared that  there  was  other  real  estate  owned  by  the  defend- 
ant, upon  which  this  judgment  is  a  lien  of  sufficient  value  to 
protect  the  judgment  creditor,  the  court  might  make  order 
that  unless  the  judgment  creditor  executed  the  release  of  the 
lien  of  his  judgment  upon  the  piece  of  real  estate  sold,  the  entry 
authorized  by  the  Code,  should  be  made  by  the  clerk.  For 
the  purpose  of  this  motion,  I  am  to  treat  the  judgment  as  valid 
and  the  appeal  as  prosecuted  in  good  faith. 
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This  provision  of  the  Code  supplies  a  material  defect  in  the 
former  system.  In  such  a  case  before  the  Code,  no  relief  could 
be  obtained  by  the  judgment  debtor,  without  bringing  the 
money  into  court  in  satisfaction  of  the  judgment  to  abide  the 
appeal  or  writ  of  error.  The  court  is  disposed  to  give  full 
effect  to  this  section  as  a  remedial  one,  while  at  the  same  time 
it  must  take  care  that  the  rights  of  the  judgment  creditor,  and 
the  interests  of  the  sureties  are  not  overlooked. 

This  is  a  proper  case  to  go  to  a  referee  to  inquire  into  the 
truth  of  the  petition  to  ascertain  whether  the  judgment  debtor 
has  other  real  estate  subject  to  the  lien  of  this  judgment,  of 
sufficient  value,  notwithstanding  any  prior  liens  thereon,  to 
indemnify  the  plaintiffs,  with  liberty  to  the  plaintiffs  to 
examine  the  sureties,  upon  the  undertaking  as  to  their  present 
abilities  to  be  such  sureties ;  and  whether  the  release  of  the 
real  estate  of  the  defendant  from  the  lien  of  the  judgment  is 
approved  by  them,  and  to  report  to  this  court  whether  in  his 
judgment,  in  view  of  the  security  provided  by  the  undertaking, 
the  whole  or  any,  and  if  any,  what  part  of  the  real  estate  of 
the  defendant  ought  to  be  relieved  from  the  lien.  The  defend- 
ants and  sureties  are  to  have  notice  of  the  proceedings  upon 
such  reference  and  the  petitioner  is  to  be  at  liberty  to  proceed 
thereon  on  one  day's  notice. 

All  further  questions  are  reserved  until  the  coming  in  of  the 
report  of  the  referee. 


BIERCE  a.  SMITH. 

Supreme  Court,  First  District  /  Special  Term,  January,  1856. 
SERVICE  OF  SUMMONS. — ELECTION  DAY. 

A  judgment  by  default,  based  upon  service  of  summons  upon  an  elector  on  election 

day,  is  irregular.* 
Service  of  a  general  notice  of  appearance,  accompanying  a  notice  of  motion  to  set 

aside  such  judgment,  is  not  a  waiver  of  the  irregularity. 

Motion  to  set  aside  judgment  for  irregularity. 

*  Compare  Meeks  a.  Noxon.  (1  Ante,  280.) 
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The  defendant,  a  resident  and  elector  of  Stephentown,  in 
Rensselaer  county,  was  served  with  the  summons  and  complaint 
in  this  action,  by  the  sheriff  of  the  county,  on  November  6, 
1854,  the  day  of  the  general  election.  Upon  the  basis  of  that 
judgment  plaintiff  entered  judgment  by  default;  which  the 
defendant  now  moved  to  set  aside. 

The  motion  papers  were  accompanied  by  a  notice  of  appear- 
ance. 

S.  D.  Van  Schaick,  for  the  motion,  cited  Laws  of  184:2, 109, 
ch.  130. 

C.  L.  Monell,  opposed. — I.  Although  the  service  was  pro- 
hibited, it  was  the  fault  of  the  sheriff,  as  an  officer  of  the  court, 
that  it  was  made.  And  as  defendant  has  not  been  prejudiced, 
the  judgment  ought  not  to  be  set  aside.  (2  Rev.  Stats.,  3  ed.} 
520,  §  7,  subd.  14). 

II.  The  notice  of  appearance  which  accompanies  the  motion 
papers,  waives  the  irregularity. 

ILL  The  defendant  should  have  applied  sooner. 

Van  Schaick,  in  reply. — I.  The  case  does  not  come  within 
the  provisions  of  the  statute  of  amendments  (2  Rev.  Stats.,  3  ed., 
520,  §  7,  subd.  14)  any  more  than  does  service  of  process  on 
Sunday,  which  is  prohibited  by  a  statute  of  the  same  phrase- 
ology. A  prohibited  act  is  not  a  "  default,"  or  "  negligence," 
within  the  meaning  of  the  statute  of  amendments.  The  serv- 
ice is  absolutely  void  ;  and  the  defendant  now  invokes  relief 
only  because  the  judgment  is  an  apparent  lien  on  his  real 
estate.  He  might  safely  disregard  the  plaintiff's  proceedings. 

II.  The  notice  of  appearance,  being  served  after  the  time  for 
appearance  expired,  and  after  judgment,  is  a  nullity.     At  all 
events  it  operates  only  as  an  appearance  for  the  purposes  of 
the  motion. 

III.  There  has  been  no  laches.     If  there  had  been,  the  rule 
relied  on  applies  only  to  voidable  irregularities,  not  to  void 
acts. 

"WHITING,  J. — This  is  a  motion  to  set  aside  judgment  for 
irregularity.  The  summons  for  the  commencement  of  the  suit 
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was  served  on  the  defendant,  a  resident  and  an  elector  of 
Stephentown,  Rensselaer  county,  on  the  day  of  the  last  general 
election.^  Such  service  is  forbidden  by  the  statute.  (Laws  of 
1842,  109,  ch.  130). 

It  is  said,  however,  that  the  irregularity  was  waived  by  the 
service  of  notice  of  appearance.  That  was  served  after  judg- 
ment, and  with  the  papers  on  which  this  motion  was  made. 
Such  an  appearance  does  not  waive  the  irregularity,  and  must 
be  treated  as  a  notice  only  for  the  purpose  of  this  motion. 

Motion  granted,  with  ten  dollars  costs. 


EVEKSON  a.  GEHRMAN. 

Supreme  Court,  first  District/  General  Term,  January,  1856. 
APPEAL. — COSTS. 

Where  there  is  but  one  set  of  papers,  one  argument,  and  one  judgment,  there  is 
but  one  appeal,  and  the  successful  party  is  entitled  to  but  one  bill  of  costs,  not- 
withstanding that  the  several  adverse  parties  appeared  by  different  attorneys. 

Motion  in  relation  to  the  costs  of  an  appeal. 

WHITING,  J. — Three  of  the  defendants  joined  in  an  appeal 
from  the  special  to  the  general  term.  The  notice  of  appeal 
was  signed  by  three  different  attorneys,  and  was  of  one  appeal. 
The  respondent's  attorneys  were  obliged  to  give  notice  to  each 
of  the  attorneys,  and  although  there  was  but  one  set  of  papers, 
one  argument,  and  one  judgment,  he  claims  three  separate  and 
full  bills  of  costs. 

I  think  there  was  but  one  appeal,  and  the  respondent  is 
entitled  to  but  one  bill  of  costs. 


414  ABBOTTS'  PRACTICE  REPORTS. 

The  Sixpenny  Savings  Bank  a.  Sloan. 

THE  SIXPENNY  SAVINGS  BANK  a.  SLOAN. 

Supreme  Court,  first  District;  /Special  Term,  January,  1856. 
DEMURREK. — WHEN  FRIVOLOUS. 

A  demurrer  will  not  be  stricken  out  as  frivolous  unless  its  insufficiency  is  so  appa- 
rent that  the  court  can  determine  it  upon  bare  inspection,  without  argument. 

Motion  to  strike  out  a  demurrer  to  a  complaint,  as  frivolous. 

The  complaint  in  this  action  was  for  the  foreclosure  of  a 
mortgage.  It  alleged  that  the  defendants,  Thomas  J.  Sloan 
and  Samuel  Leggett.  on  December  7, 1854,  made  and  executed 
a  bond  and  mortgage  covering  certain  real  estate  in  the  city 
of  New  York,  to  E.  F.  Purdy,  to  secure  the  payment  of 
$40,000,  payable  in  four  several  instalments  of  $10,000  ;  the 
bond  containing  a  provision  that  on  failure  to  pay  the  interest 
when  due,  the  whole  principal  should  become  collectable. 
That  the  first  three  instalments  had  become  due  by  lapse  of 
time,  and  the  last  by  a  non-payment  of  interest.  That  Purdy 
in  December,  1854,  assigned  to  the  plaintiffs  so  much  of  said 
bond  and  mortgage,  and  of  the  moneys  thereby  secured  first  to 
be  received  thereon  as  should  be  sufficient  to  pay  to  the  plain- 
tiffs $25,09465,  with  interest;  and  that  the  residue  of  the 
mortgage  debt  belonged  to  the  people  of  the  State  of  New 
York.  That  Sloan  and  Leggett  having  become  insolvent  had 
made  an  assignment  for  the  benefit  of  their  creditors  to  Wright 
and  Purdy,  who  were  in  possession  of  the  mortgaged  premises. 

The  People  of  the  State,  and  Wright  and  Purdy  were  joined 
as  defendants. 

Wright  and  Purdy  demurred  to  the  complaint,  assigning  the 
following  grounds.  1.  A  defect  of  parties.  2.  That  the  peo- 
ple should  have  joined  as  plaintiff,  instead  of  being  made  de- 
fendants. 3.  That  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  4.  That  it  did  not  show  that 
plaintiffs  were  the  owners  of  the  bond  and  mortgage.  5.  That 
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the  bond  and  mortgage  could  not  be  severed  so  as  to  give  sev- 
eral and  separate  rights  of  action  therein  to  different  parties. 

J.  Oakey,  for  the  motion. 
Shepard  &  Parsons,  opposed. 

WHITING,  J. — Each  of  these  causes  of  demurrer  may  be  well 
taken.  They  are,  at  least,  worthy  of  serious  examination. 
The  rule  is,  that  the  court  will  not  strike  out  a  demurrer  as 
frivolous,  unless  it  clearly  appears  to  be  taken  merely  for  the 
purpose  of  delay,  or  unless  the  grounds  stated  in  it  are  clearly 
untenable.  Its  insufficiency  as  a  pleading  must  be  so  apparent 
that  the  court  can  determine  it  upon  bare  inspection  without 
argument. 

It  is  very  questionable  whether  the  People  should  not  have 
been  made  plaintiffs,  or  some  reason  given  in  the  complaint 
why  they  were  made  defendants ;  and  it  is  still  more  so, 
whether  the  moneys  secured  by  a  bond  and  mortgage  can  be 
assigned  away  in  portions  so  as  to  give  a  separate  and  distinct 
right  of  action  to  different  parties. 

Motion  denied,  with  costs  to  abide  the  event  of  the  demurrer. 


DENNISTON  a.  THE  NEW  YORK  &  NEW  HAVEN  R.  R.  CO- 

New  York  Common  Pleas  ;  General  Term,  February,  1856. 

JURISDICTION  OF  FEDERAL  COURTS. — REMOVAL  OF  CASES  FROM 
STATE  COURTS. 

When  three  aliens  and  one  citizen  of  the  State  of  New  York,  brought,  in  one  of  the 
courts  of  that  State,  a  suit  against  a  Connecticut  corporation,  upon  a  claim  iu 
which  they  had  a  united  interest, — Held,  at  special  term,  that  the  defendants 
were  not  entitled  under  $  12  of  the  Federal  Judiciary  Act  of  1789  to  have  the 
cause  removed  to  the  United  States  Circuit  Court. 

This  decision  affirmed  on  appeal  to  the  general  term. 

Appeal  from  an  order  of  the  special  term,  denying  a  motion 
for  the  removal  of  this  cause  to  the  United  States  Circuit 
Court. 
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For  a  report  of  the  decision  of  the  special  term,  see  Ante,  278. 

INGRAHAM,  F.,  J. — This  appeal  from  an  order  of  Judge  Daly, 
is  submitted  without  any  points  or  brief  of  either  party. 

The  application  is  for  an  order  to  remove  the  cause  from 
this  court  to  the  United  States  Circuit  Court  upon  the  ground 
that  the  action  is  between  citizens  of  different  states.  The  an- 
swer to  the  application  is,  that  three  of  the  plaintiffs  are  aliens, 
and  that  the  statute  providing  for  the  removal  of  a  cause  from 
a  State  Court  to  the  United  States  Court  does  not  apply  to  such 
a  case. 

After  the  full  examination  given  by  Judge  Daly  to  this 
question,  we  do  not  deem  it  necessary  to  add  to  his  opinion 
anything  beyond  our  concurrence  therewith. 

For  the  reasons  stated  by  him  in  his  opinion  delivered  at 
special  term,  we  think  Jhe  order  appealed  from  should  be 
affirmed,  with  ten  dollars  costs. 


BRIEN  a.  CASEY. 

New  York  Common  Pleas  ;  General  Term,  February,  1856. 

APPLICATION  FOR  JUDGMENT. — PROOF  OF  SERVICE  AND  NO 
ANSWER. 

A  sheriff's  certificate  of  service  of  summons  and  complaint  does  not  lose  its  force  by 
lapse  of  time,  or  by  being  used  upon  the  entry  of  a  judgment  afterwards  vacated. 
It  may  notwithstanding  be  used  upon  a  second  application  for  judgment. 

An  affidavit  of  no  answer  must  show,  to  entitle  the  plaintiff  to  judgment,  that  no 
answer  has  been  received  up  to  the  time  of  noticing  the  application  for  judgment 

Appeal  from  an  order  denying  an  application  made  to  the 
court  by  plaintiff  for  the  relief  demanded  in  his  complaint. 

Judgment  was  entered  in  this  action,  which  was  upon  tort, 
in  March,  1850,  but  was  afterwards  vacated.  The  plaintiff 
now  moved  upon  the  sheriff's  certificate  of  service  of  summons 
and  complaint,  and  the  affidavit  of  no  answer,  which  had  been 
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used  upon  the  original  entry  of  judgment  in  1850,  for  judg- 
ment in  his  favor  anew.  His  motion  was  denied  at  special 
term,  with  liberty  to  him  to  renew  it  upon  additional  papers. 
From  this  order  the  plaintiff  appealed. 

Palmer  &  Waterman,  for  appellant,  contended  that  the  final 
judgment  entered  having  been  irregular,  and  having  been  va- 
cated by  consent  for  that  reason,  the  papers  used  upon  its  entry 
could  not  be  considered  as  functus  ojficio,  but  might  be  used 
on  the  present  application. 

Stilwell  &  Swain,  for  respondent. — I.  The  certificate  of 
service  made  by  the  sheriff  in  1850,  and  the  affidavit  of  no 
answer  made  about  the  same  time,  were  annexed  to  a  judgment 
roll  on  the  files  of  the  court,  and  had  been  used  in  entering  up 
a  judgment  in  this  action  in  1850  ;  and  were  of  course  functus 
officio. 

II.  The  affidavit  of  no  answer,  if  still  good  was  made  five 
years  since,  and  was  no  evidence"  that  an  answer  had  not  been 
served  at  the  time  of  noticing. 

INGRAHAM,  F.  J. — The  order  appealed  from  was  properly 
granted.  Before  the  party  entitled  to  it  can  obtain  from  the 
court  relief  as  applied  for,  he  must  show  the  service  of  the  sum- 
mons, and  that  no  answer  has  been  received. 

The  service  of  the  summons  was  sufficiently  proven  by  the 
sheriff's  certificate,  which  did  not  lose  its  force  or  validity  by 
having  been  filed  in  entering  judgment  in  1850.  That  judg- 
ment was  vacated,  and  the  certificate  was  entitled  to  as  much 
credit  afterwards  as  before.  I  do  not  understand  that  the  rule 
which  has  been  applied  to  affidavits,  has  ever  been  extended 
to  the  official  documents  of  sworn  public  officers,  and  I  can  see 
no  reason  why  it  should  be.  Even  as  regards  affidavits,  I  have 
never  been  able  to  understand  why  an  affidavit  which  has 
been  used  on  a  motion,  is  not  just  as  good  evidence  of  the  facts 
therein  slated,  as  it  would  be,  if  copied  and  resworn  to. 

But  an  affidavit  that  no  answer  had  been  received,  which 
was  sworn  to  March  27,  1850,  did  not  prove  that  no  answer 

had  been  received  at  the  time  of  making  the  motion.     Many 
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occurrences  might  have  led  to  putting  in  answer  after  that  affi- 
davit was  made.  The  intent  of  the  Code  is  that  the  plaintiff 
shall  show  to  the  court  that  when  he  makes  his  application  no 
answer  had  been  served  on  him. 

The  order  appealed  from  is  affirmed,  with  ten  dollars  costs. 


SAUNDERS  a.  HALL. 

New  York  Common  Pleas  ;  General  Term,  February,  1856. 
SUPPLEMENTARY  PROCEEDINGS. — IRREGULARITIES  IN  JUDGMENT. 

Irregularities  in  the  rendering  of  judgment  in  the  Marine  Court  will  not  be  reviewed 
or  remedied  in  the  Common  Pleas  on  motion  made  in  answer  to  supplementary 
proceedings  instituted  in  the  latter  court. 

The  defendant's  remedy  for  such  irregularities  is  by  motion  in  the  court  below,  or 
by  appeal  from  the  judgment. 

Motion  to  vacate  a  judgment  for  irregularity. 

The  plaintiff  in  this  action  commenced  proceedings  supple- 
mentary to  execution,  based  upon  the  usual  affidavit  showing 
the  recovery  of  judgment  by  him  against  the  defendant  in  the 
New  York  Marine  Court,  for  $162  41,  the  filing  of  a  transcript, 
the  issue  of  execution  and  the  return  of  the  same  unsatisfied. 
As  an  answer  to  the  proceedings,  the  defendant  moved  to  va- 
cate the  judgment  for  irregularity.  The  motion  was  denied, 
and  the  defendant  appealed. 

T.  Sayre,  for  the  motion. 
T.  B.  Barnaby,  opposed. 

INGRAHAM,  F.,  J. — I  see  nothing  in  the  papers  submitted  to 
us  on  this  appeal,  warranting  the  court  in  reversing  the  order 
made  by  Judge  Daly  on  the  19th  of  November.  The  supposed 
irregularities  in  the  court  below  will  not  be  reviewed  or  reme- 
died by  this  court  on  supplementary  proceedings.  So  long  as 
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the  judgment  remains  undischarged  in  the  court  below,  and 
the  transcript  is  properly  filed  in  this  court,  we  treat  the  judg- 
ment as  a  valid  judgment  in  this  court,  and  proceedings  taken 
upon  it  will  be  sustained.  The  defendant's  remedy  is  either 
by  motion  to  the  court  below,  or  by  appeal  to  this  court  upon 
the  judgment.  If  he  suffer  that  to  remain  in  force,  he  cannot 
escape  the  consequences  by  an  attempt  to  do  collaterally  what 
he  should  do  directly. 
The  order  appealed  from  is  affirmed,  with  ten  dollars  costs. 


FISH  a,  WOOD. 

New  York  Common  Pleas  /  General  Term,  February,  1856. 
APPEAL. — RESETTLEMENT  OF  CASE. 

It  is  too  late  after  the  decision  of  an,  appeal  to  move  for  a  resettlement  of  the  case. 

Motion  for  a  resettlement  of  a  case  on  appeal  from  a  judg- 
ment entered  on  the  report  of  a  referee. 

This  action  was  brought  by  J.  Beekman  Fish  and  S.  Bayard 
Fish,  against  Charles  Wood,  to  recover  for  building  materials 
sold  by  them  to  one  Franklin,  to  be  employed  in  the  erection 
of  a  house  by  Franklin  for  the  defendant;  the  plaintiff  claim- 
ing that  Franklin  made  the  purchase  as  agent  of  the  defendant. 

The  cause  was  referred  to  Philo  T.  Euggles,  referee ;  who 
reported  as  his  conclusion  of  fact,  that  "the  plaintiff  did  not 
sell  and  deliver  to  the  defendant,  the  goods  and  chattels  men- 
tioned and  described  in  the  complaint;"  and  as  his  conclusion 
of  law  that  the  defendant  was  entitled  to  a  dismissal  of  the 
complaint.  Judgment  was  entered  accordingly,  the  plaintiffs 
appealed  therefrom,  a  case  was  settled  as  usual,  without  the 
procuring  of  any  amended  report,  the  appeal  was  argued  and 
the  judgment  affirmed. 
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The  defendant  now  moved  for  an  order  directing  the  referee 
to  resettle  the  case  so  as  to  state  the  facts  found  by  him  on  the 
evidence  and  issues  in  the  cause,  especially  upon  the  question 
whether  Franklin  had  not  authority  from  defendant  to  pur- 
chase the  materials  as  defendant's  agent.  The  plaintiffs'  affi- 
davit showed  that  their  counsel  who  tried  the  case  before  the 
referee,  removed  from  the  city  about  the  time  of  the  settlement 
of  the  case ;  that  another  counsel  was  then  employed  to  argue 
the  appeal,  who  not  having  understood  that  any  question  was 
made  as  to  the  agency  of  Franklin,  and  not  finding  anything 
in  the  case  upon  it,  did  not  suppose  that  that  question  was  to 
be  argued  on  the  appeal,  or  that  any  amended  report  would  be 
necessary. 

The  motion  was  ordered  to  be  heard  at  general  term. 

Ralph  Lockwood,  for  the  motion. 
Felix  Hart,  opposed. 

INGKAHAM,  F.,  J. — I  cannot  assent  to  the  propriety  of  allow- 
ing a  party  on  appeal,  who  has  made  his  case  and  argued  it 
fully  before  the  general  term  of  the  court,  and  has  received  a 
final  adjudication  thereon,  to  have  the  whole  proceedings  set 
aside  in  order  to  enable  him  to  make  up  a  new  case  or  report 
of  referees,  and  submit  the  same  again  in  a  different  form  to 
the  court. 

The  present  system  affords  sufficient  uncertainty  in  the  ad- 
ministration of  the  law,  without  opening  the  door  to  a  practice 
which  must  be  liable  to  great  abuses,  and  which  may  be  used 
to  work  great  injustice.  Where  an  appellant  has  made  up  his 
case  or  report,  and  has  put  in  it  all  that  he  thinks  necessary  to 
his  case,  it  is  too  late  for  him  after  a  final  decision  to  seek  to 
alter  the  decision  by  adding  new  facts  or  altering  those  sub- 
mitted to  the  court.  There  may  be  cases  where  an  error  has 
occurred  by  rnisstatement  that  should  be  corrected,  but  that  is 
not  this  case. 

The  motion  should  be  denied. 
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THE  PEOPLE  on  the  relation  of  HAWS  a.  WALKER. 

Supreme  Court,  First  District;  Special  Term,  February,  1856. 

"  DULY." — PERSONAL  NOTICE. — QUORUM. 

The  force  of  the  word  "  duly"  in  pleading. 

When  personal  service  of  notice  is  necessary. 

When  a  private  authority  is  conferred  on  two  or  more,  all  must  be  present  and  con- 
cur, unless  provision  otherwise  be  made. 

When  public  authority  is  conferred  on  individuals  (not  a  court)  who  are  to  act  quasi 
judicially,  all  must  meet  and  confer,  but  a  majority  may  decide. 

When  a  public  non-judicial  authority  is  conferred  on  a  body  of  persons,  so  that  a 
majority  of  them  may  act,  then  a  majority  forms  a  quorum. 

Demurrer  to  a  complaint. 

This  action  was  brought  to  test  the  right  of  the  defendant, 
J.  H.  Hobart  Haws,  to  exercise  the  office  of  commissioner  of 
jurors,  for  the  city  and  county  of  New  York,  to  which  office 
the  relator,  William  A.  Walker,  claimed  to  be  entitled.  The 
defendant  demurred  to  the  complaint. 

MITCHELL,  J. — The  complaint  is  in  the  name  of  the  people 
alone  on  the  relation  of  Mr.  Haws,  and  is  to  test  the  title  of 
the  relator,  or  of  W.  A.  Walker,  to  the  office.  In  such  case, 
by  the  Code,  "  the  name  of  the  relator  shall  be  joined  with  the 
people  as  plaintiff"  (Code,  §  434).  This  defect  may  be  cured 
by  amendment  without  costs. 

The  complaint  alleges  that  "  on  March  4, 1850,  at  a  meeting 
duly  convened  of  the  justices  of  the  Superior  Court  of  the 
City  of  New  York,  the  judges  of  the  Common  Pleas  in  and 
for  said  city,  and  the  supervisors  of  the  City  of  New  York, 
the  defendant  was  removed  from  the  office  of  Commissioner 
of  Jurors,  theretofore  held  and  exercised  by  him,  and  the  re- 
lator duly  appointed  to  that  office." 

The  complaint  then  shows  that  at  that  meeting  there  were 
present  the  mayor,  the  recorder,  all  the  supervisors  of  the 
county,  four  of  the  six  justices  of  the  Superior  Court,  and  one 
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of  the  three  judges  of  the  Common  Pleas;  that  of  the  absent 
judges,  one  of  the  Superior  Court  and  one  of  the  Common 
Pleas,  were  personally  served,  on  the  2d  of  March,  with  a  no- 
tice to  attend  the  meeting,  and  one  other  of  each  of  said  judges 
being  temporarily  absent  from  the  city,  was  served  on  the 
same  day  with  a  like  notice  by  leaving  it  at  his  residence  or 
place  of  business. 

As  the  complaint  shows  that  the  defendant  previously  held 
the  office,  and  does  not  set  up  any  objection  to  his  previous 
title,  but  only  claims  that  he  usurped  the  office  "in  continuing 
to  hold  it"  after  the  election,  it  was  not  necessary  for  the  de- 
fendant to  set  forth  his  title — he  could  rely  on  his  prior  title 
thus  admitted,  unless  the  plaintiff  has  shown  a  better  title  in 
the  relator. 

No  question  was  raised  as  to  the  sufficiency  of  the  notice. 
The  complaint  states  that  the  meeting  was  "  duly  convened  ;" 
this  would  imply  that  it  was  regularly  convened,  and,  if  neces- 
sary to  its  regularity,  that  it  was  an  adjourned  meeting. 

No  length  of  notice  is  prescribed  by  the  statute,  and  two 
days'  notice  for  persons,  all  residing  in  the  city,  and  whose  duty 
it  is  to  reside  in  the  city  and  to  be  ready  to  perform  the  func- 
tions of  their  office  there,  is  not  so  clearly  short  notice  that  on 
a  pleading  it  could  be  pronounced  insufficient.  In  the  People 
t).  Whiteside  (26  Wend.,  635),  the  notice  served  on  the  judges 
was  at  2  o'clock  P.  M.  for  the  hour  of  5  P.  M.  of  the  same 
day.  They  however  attended  in  fact,  but  withdrew  as  soon  as 
the  balloting  was  about  to  commence. 

Nor  was  it  necessary  that  the  notice  should  be  personal ; 
that  is  required  when  the  object  is  to  bring  a  party  into  con- 
tempt, or  to  subject  him  to  the  jurisdiction  of  a  court — not 
when  it  is  to  give  him  the  opportunity  of  exercising  a  right. 

This  brings  us  to  the  question  really  in  controversy  in  this 
cause,  whether  it  was  essential  to  the  validity  of  the  appoint- 
ment of  the  relator  that  all  the  judges  of  both  the  Superior 
Court  and  the  Common  Pleas,  or  a  majority  of  each,  should 
be  present  at  the  election. 

The  statute  is  that  the  commissioner  is  "  to  be  appointed  by 
the  supervisors  of  said  city,  the  judges  of  the  Superior  Court, 
and  the  judges  of  the  Court  of  Common  Pleas  for  said  city  and 
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county."  (Laws  of  1847,  ch.  495,  §  2).  It  says  nothing  as  to 
the  number  which  shall  constitute  a  quorum,  nor  whether  a 
majority  either  of  the  whole  body,  or  of  its  component  parts, 
is  sufficient  to  appoint. 

These  questions  are  left  to  be  decided  on  general  principles, 
and  the  courts  are  to  ascertain  what  was  the  intention  of  the 
legislature  from  any  legitimate  source  of  interpretation. 

When  a  power  is  submitted  to  three  or  more  persons,  under 
an  agreement  of  individuals,  and  no  other  provision  is  made 
in  the  agreement,  all  the  persons  to  exercise  the  power  must 
not  only  meet  together,  but  all  must  also  agree  in  the  result, 
or  nothing  can  be  done  by  them.  This  is  on  the  ground  that 
snch  is  the  intention  of  those  submitting  to  the  control  of  the 
others,  and  not  from  any  arbitrary  or  technical  rule, — for  the 
parties  can,  by  agreement,  adopt,  and  in  arbitrations,  fre- 
quently do  adopt  a  different  rule.  But  it  is  equally  well  esta- 
blished, that  "  when  a  number  of  persons  are  entrusted  with  a 
power,  not  of  mere  private  confidence,  but  in  some  respects 
of  a  general  nature,  and  all  of  them  are  regularly  assembled, 
the  majority  will  conclude  the  minority,  and  their  act  will  be 
the  act  of  the  whole."  (Eyre,  Ch.  J.,  in  Grindley  v.  Barker,  I 
Bos.  (&  P.,  236 ;  adopted  in  our  State  in  Green  v.  Miller,  in 
1810,  6  Johns.  R.,  39). 

The  language  quoted  speaks  of  all  being  regularly  assem- 
bled ;  not  because  it  is  always  necessary  that  all  should  be 
assembled,  but  because  in  some  cases  that  is  necessary,  and 
the  court  was  discussing  the  right  of  the  majority  to  decide. 

In  fact,  the  very  next  words  of  Eyre,  Ch.  J.,  in  the  case,  though 
not  quoted  in  Green  v.  Miller,  are — "  The  cases  of  corpora- 
tions go  further ;  there  it  is  not  necessary  that  the  whole  should 
meet;  it  is  enough  if  notice  be  given  ;  and  a  majority  or  a  les- 
ser number,  according  as  the  charter  may  be,  may  meet ;  and 
when  they  have  met,  they  become  just  as  competent  to  decide 
as  if  the  whole  had  met".  In  the  King  v.  Miller  (6  Durnf.  & 
E.,  269),  Lord  Kenyon  said,  that  when  there  is  a  definite 
body  in  a  corporation,  a  majority  of  that  definite  body  must 
not  only  exist  at  the  time  when  any  act  is  to  be  done  by  them, 
but  a  majority  of  that  body  must  attend  the  assembly  where 
such  act  is  done. 
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This  language  implies  that  the  attendance  of  a  majority 
would  be  sufficient ;  it  is,  however,  only  a  dictum,  as  the 
decision  was  that  the  corporation  was  dissolved,  as  a  majority 
of  the  forty-eight  burgesses  had  ceased  to  exist.  Yet  if  it 
were  not  correct  in  principle,  the  corporation  would  have 
been  dissolved  by  the  death  or  resignation  of  any  burgess. 

The  charter  gave  the  power  of  choosing  the  mayor  and 
bailiff  to  the  burgesses,  and  the  mayor  and  bailiff,  or  the  major 
part  of  them.  It  did  not  define  what  should  be  a  legal  num- 
ber to  constitute  a  meeting;  but  as  the  majority  conld  choose 
by  virtue  of  the  charter,  it  was  inferred  that  a  majority  as- 
sembled, and  concurring  in  the  election,  the  assembly  was  valid 
although  all  were  not  present. 

The  English  charters  (it  is  believed)  seldom  state  expressly 
what  number  shall  constitute  a  quorum,  but  still  it  is  held  that 
it  consists  of  a  majority,  when  a  majority  is  authorized  to 
decide. 

A  different  rule  prevails  when  persons  are  appointed  by  the 
law  to  act  as  special  tribunals  of  a  quasi  judicial  character — 
then  both  parties  are  entitled  to  the  presence  of  all  the  judges, 
and  to  have  the  benefits  of  the  consultation  of  each  with  every 
other — all  must  therefore  meet  together  and  consult,  but 
then  a  majority  may  decide.  (Grindley  v.  Barker,  1  Bos.  & 
P.  229). 

In  the  Attorney-General  v.  Davy,  (2  Aik.  212),  three  out  of 
twelve  persons  had  power  to  choose  a  chaplain.  "  Two  of  the 
three  chose  a  chaplain,  the  third  dissented,"  and  the  question 
was  whether  this  was  a  good  choice.  It  was  held  to  be  good. 
Lord  Hardwicke  said,  "  It  cannot  be  disputed,  that  wherever 
a  certain  number  are  incorporated,  a  major  part  of  them  may 
do  any  corporate  act ;  so  if  all  are  summoned  and  part  appear, 
a  major  part  of  those  that  appear  may  do  a  corporate  act, 
though  nothing  be  mentioned  in  the  charter,  of  the  major 
part." 

This  case  was  approved  by  Eyre,  Ch.  J.,  in  Grindley  v. 
Barker,  and  applied  by  him  to  special  tribunals,  so  far  as  it 
ruled  that  majority  could  control ;  he  also  says,  "  that  part  of 
the  law  of  corporations  applies  to  this  case  ;  that  with  regard 
to  powers  not  merely  private,  which  are  to  be  exercised  by 


N$W-YORK.  425 

The  People  on  the  relation  of  Haws  a.  Walker. 

many  persons,  provided  a  sufficient  number  be  assembled,  the 
act  of  the  majority  concludes  the  minority,  and  becomes  the 
act  of  the  whole  body."  He  does  not  say  "  provided  all  be 
assembled,"  but  "provided  a  sufficient  number  be  assem- 
bled." 

In  exparte  Willcocks,  (7  Cow.  402,  409),  the  case  01  an  elec- 
tion of  directors  of  the  Utica  Insurance  Company,  the  presi- 
dent and  one  director  had  appointed  the  inspectors  of  the 
election,  and  it  was  held  void.  Savage,  Ch.  J.,  said — There 
must  at  least  a  majority  of  the  directors  be  present  to  con- 
stitute a  board.  We  do  not  understand  the  words — "A 
majority  of  the  directors  present  shall  be  competent,  &c.,"  as 
amounting  to  a  declaration,  that  a  minority,  however  small, 
may  decide.  It  leaves  the  number  competent  to  form  a 
quorum  to  be  determined  by  the  rules  of  the  common  law, 
which,  in  no  case  of  this  kind,  is  satisfied  with  less  than  a 
majority.  The  general  rule  also  is,  that  to  make  a  quorum 
of  a  select  and  definite  body  of  men  possessing  the  power  to 
elect,  a  majority,  at  least,  must  be  present." 

This  decision  seems  to  adopt  another  distinction — that  at 
common  law  a  majority  of  a  definite  body  constituted  a  quorum, 
and  that  this  is  the  general  rule  of  a  body  possessing  the  power 
to  elect.  If  the  body  be  indefinite  in  number,  then,  "  a 
majority  of  those  who  appear  at  a  regular  meeting  constitute 
a  body  competent  to  transact  business."  (Field  v.  Field,  9 
Wend.,  394,  403).  These  cases  are  also  approved  in  Angell 
&  Ames  on  Corporations,  396,  398,  &c. 

In  England,  it  seems  to  be  understood  that  when  a  corpo- 
ration consists  of  a  definite  number,  a  majority  will  consti- 
tute a  valid  assembly,  of  the  corporation.  In  Blachet  v. 
Blissard,  (9  Barn.  &.  C.  851),  Bayley,  J.,  says :  "  I  take  it 
to  be  a  general  rule  of  law  that  when  a  public  trust  is  to 
be  executed  by  a  definite  number  of  persons,  it  must  be  exe- 
cuted at  a  meeting  when  a  majority  of  that  number  is  present 
unless  there  be  a  usage  or  custom  to  the  contrary."  He  adds : 
"  In  Rex  v.  Burton,  (6  T.  R.^  592),  the  statute  having  enabled 
the  church-wardens  and  overseers  to  contract  for  the  pro- 
viding for  the  poor,  it  was  held  not  to  be  necessary  that  all  the 
church-wardens  and  overseers  should  contract,  but  it  was  con- 
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sidered  to  be  clear  that  the  concurrence  of  a  majority  was 
essential.  In  Withnell  v.  Garthain,  (6  T.  R.,  388),  a  power, 
granted  by  deed  to  appoint  a  schoolmaster,  given  to  the  vicar 
and  church  wardens,  was  held  to  be  well  executed  by  the 
vicar  and  a  majority  of  the  church-wardens."  Littledale,  J., 
said :  "  It  is  a  well  established  rule  that  in  order  to  constitute 
a  good  corporate  assembly  in  the  case  of  a  corporation  con- 
sisting of  a  definite  and  indefinite  body,  there  must  be 
present  a  majority  of  that  number  of  which  the  definite  body 
consists,  although  it  is  not  necessary  that  there  should  be  a 
majority  of  the  indefinite  body.  By  analogy  to  corporations 
and  other  cases  when  public,  in  contradistinction  to  private, 
trusts  are  to  be  executed  by  definite  bodies,  there  ought  (to 
constitute  a  good  assembly  of  a  select  vestry)  to  be  present  a 
majority  in  number  of  the  persons  who  constitute  the  select 
vestry.  So  Parke,  J.,  concurs  and  says:  'I  think  that  in  all 
other  cases  the  general  rule  of  construction  applied  to  charters, 
whereby  the  King  has  committed  to  a  definite  body  the  care 
of  executing  a  public  trust,  ought  to  prevail.' ': 

Ch.  J.  Nelson  understood  the  English  law  as  not  requiring 
all  to  be  present,  and  said  that,  individually,  he  was  not  dis- 
posed to  regard  the  Revised  Statutes  (2  Rev.  Stats.  555,  §  27), 
as  conclusive  on  the  question — and  spoke  of  our  "cases,"  or 
rather  dicta,  as  seeming  to  have  followed  a  suggestion  in 
Grindley  v.  Barker,  (1  J3os.  &  P.  229),  which  gives  counte- 
nance to  the  idea  that  all  must  be  present,  and  then  a  majority 
may  act.  He  also  said  that  the  revisors  did  not  intend  to  alter 
the  rule  respecting  an  authority  of  a  general  and  public 
nature,  but  they  mistook  it  as  understood  in  England  at  the 
time,  and  that  it  had  never  been  otherwise  determined  in 
this  State. 

He  held  with  the  rest  of  the  court  in  that  case,  (the  People 
v.  Whiteside,  23  Wend.,  9),  that  the  act  of  1836,  (ch.  459,  §  2), 
declaring  that  "  the  County  Treasurer  may  be  removed  from 
office"  by  the  joint  balht  of  the  judges  of  the  county  courts 
and  board  of  "supervisors  at  the  annual  meeting  of  the  super- 
visors," did  not  authorize  the  supervisor  to  elect  when  the 
judges  declared  they  would  not  go  into  an  election,  and  left 
the  room  when  the  balloting  was  about  to  commence.  He 
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said  that  the  act  not  only  "  confers  the  power  upon  the  two" 
bodies  in  joint  ballot,  but  a  majority  of  each  must  be  "  pre- 
sent and  voting ;"  and  spoke  of  each  board  as  an  integral  part 
of  the  elective  body. 

The  court  for  the  correction  of  errors  reversed  the  decision, 
(26  Wend.,  634),  and  the  leading  opinion  maintained,  that  as 
the  voting  was  to  be  by  joint  ballot,  and  not  by  concurrent 
resolution,  when  the  meeting  was  convened,  the  bodies  out 
of  which  it  was  formed  were  merged  and  became  one — (26 
Wend.,  641) — that  the  law  did  not  contemplate  the  separate 
action  of  either  the  judges  or  supervisors — that  the  removal 
or  election  was  not  to  be  at  the  pleasure  of  both  bodies — that 
it  was  riot  necessary  for  both  bodies  to  concur,  and  that  the 
withdrawal  of  the  judges  under  the  circumstances  was  unavail- 
ing— that  the  rule  in  English  municipal  corporations  treating 
each  branch  of  the  corporation  as  an  integral  part,  when  con- 
currence was  essential  to  any  act,  was  adopted  there  in 
imitation  of  their  form  of  government,  and  did  not  apply 
here. 

The  section  of  the  Revised  Statutes  referred  to  by  Ch.  J. 
Nelson,  (2  R.  8.,  555,  §  27),  is  in  effect  that  whenever  any 
power  or  duty  is  confided  by  law  to  three  or  more  persons  it 
"  MAY  BE  exercised  by  a  majority  of  such  persons  upon  a  meet- 
ing of  all,  unless  special  provision  is  otherwise  made."  The 
language,  used  "  may  be  exercised,"  is  permissive,  not  restrict- 
ive ;  it  allows  a  majority  on  a  meeting  of  all  to  act,  but  does 
not  declare  that  a  meeting  of  all  shall  be  essential  to  the 
validity  of  the  meeting.  It  leaves  that  question  open.  So 
also  does  the  note  of  the  revisors.  They  speak  of  the  decision 
in  (6  Johns.  R.  R,  39),  as  holding  that  "  a  power  for  a  public 
purpose  might  be  exercised  by"  a  majority  at  a  meeting  of  the 

whole. 

In  Downing  v.  Rugar,  (21  Wend.,  178),  Covven,  J.,  said, 
although  it  was  not  material  to  the  case,  that  "  in  the  exercise 
of  public  as  well  as  private  authority,  whether  it  be  ministerial 
or  judicial,  all  the  persons  to  whom  it  is  committed  must  con- 
fer and  act  together,  unless  there  be  a  provision  that  a  less 
number  may  proceed."  And  he  referred  to  (Been  v.  Miller,  (6  T. 
R.,  89) ;  Grindley  v.  Barker,  (1  Bos.  &  P.,  236 ;  2  £.  8.,  458, 


428  ABBOTTS'  PRACTICE  REPORTS. 

The  People  on  the  relation  of  Haws  a.  Walker. 

§  27,  2d  Ed. ;  3d  Ed.,  780  notes  ;  Rex  v.  Burton,  3  T.  R.,  592, 
4).  Those  cases  do  not  sustain  his  position,  and  the  English 
cases  are  not  so  understood  in  England.  (See  9  Barn.  &  O., 
851,  above).  This  is  probably  one  of  the  dicta  referred  to 
by  Judge  Nelson. 

In  Sargent  v.  Webster,  (13  Metcalf,  504),  Shaw,  Ch.  J.  said: 
"  In  ordinary  cases,  when  there  is  no  other  express  provision, 
a  majority  of  the  whole  number  of  an  aggregate  body  who 
may  act  together  constitute  a  quorum,  and  a  majority  of 
those  present  may  decide  any  question  upon  which  they  can 
act. 

Is  it  not  the  result  of  these  cases  then : — 

1.  That  when  a  private  authority  is  conferred  all  must  be 
present,  and  all  must  concur,  unless  provision  be  otherwise 
made. 

2.  That  when  a  public  authority  is  conferred  on  individuals 
(not  on  a  court)  who  are  to  act  judicially,  all  must  confer 
together,  as  that  is  the  object  of   having  more  than  one  or 
two,  but  that  a  majority  may  decide. 

3.  That  in  England    each  part  of   their  municipal  corpo- 
rations is  treated  as  an  integral  part  of  the  corporation,  and 
in  comparing  them  to  the  king,  lords,  and  commons,  neither 
can  act  without  the  others. 

4.  But  here  no  such  rule  of  allowing  a  negative  on  each, 
prevails  when  the  voting  is  to  be  on  joint  ballot. 

5.  That  in  England,  when  a  majority  of  a  corporation  may 
decide,  then  if  notice  be  given  to  all  and  the  number  of  the 
corporation  is  definite,  a  majority  may  also  act. 

6.  And  the  same  rule  applies  to  other  public  bodies  not 
acting  judicially,  especially  if  engaged  in    the  election  of 
officers. 

7.  There  are  dicta  in  our  courts  requiring  all  to  be  present 
in  the  last  two  cases — but  no  express  decision  to  that  effect ; 
and  there  are,  apparently,  opinions   of  Chief  Justice  Nelson, 
and  of   Chief  Justice  Savage  to  the  contrary,  confirmed  by 
the    English    opinions    and    the    authority   of    Angell    and 
Ames. 

8.  That  the  Raised  Statutes  allow  in  all  cases  of  public 
authority  a  majority  to  decide  if  all  the  persons  entitled  to 
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act  be  present,  unless  there  is  some  special  permission  to  the 
contrary  ;  but  do  not  lay  down  a  rule  that  all  must  be  pre- 
sent in  cases  when  the  common  law  before  did  not  make  it 
necessary. 

The  English  authorities  being  clear  on  the  subject,  as  to  what 
the  common  law  is  in  such  a  case,  and  the  dicta  here  opposed 
to  each  other,  the. weight  of  authority  seems  to  be  in  favor  of 
the  English  rule — that  in  public  cases,  not  of  a  judicial 
character,  a  majority  make  a  quorum,  if  a  majority  may 
decide. 

This  best  comports  with  the  spirit  and  the  general  tenor  of 
our  laws,  and  with  our  republican  institutions.  It  is  not  to  be 
supposed  that  the  legislature,  when  conferring  a  power  of 
removal  and  appointment  on  twenty-nine  different  men,  in- 
tended that  two  out  of  the  whole  number  should  be  able  to 
prevent  the  action  of  the  others.  Yet  this  is  so,  if,  as  is  con- 
tended, two  judges  of  the  Common  Pleas,  by  being  absent, 
prevented  any  valid  election ;  or  if  the  broad  principle  be 
adopted  that  all  must  attend,  then  any  one,  by  absenting  him- 
self, can  defeat  the  wishes  of  the  other  twenty-eight. 

The  elective  body  in  this  case  consisted  of  the  supervisors 
and  of  the  judges  of  the  Superior  Court  and  Common  Pleas 
— the  first  consisting  of  eighteen  aldermen,  with  the  mayor 
and  recorder;  the  second  of  six,  and  the  third  of  three 
judges. 

They  were  to  meet  together,  and  then  vote  on  joint  ballot ; 
so  there  was  no  need  of  the  concurrence  of  each  class  of 
voters. 

The  law  had  already  provided  that  a  majority  of  the  super- 
visors of  any  county  should  constitute  a  quorum  for  the  trans- 
action of  business,  and  that  all  questions  which  should  arise  at 
their  meetings  should  be  determined  by  the  votes  of  the 
majority  of  the  supervisors  present,  (1  Rev.  Stats.,  367,  §  5 ; 
Ib.  368,  §  17),  and  that  a  general  term  of  the  Superior  Court 
could  be  held  by  any  two  of  its  six  judges.  (Laws  1849,  ch. 
124,  §  7). 

It  is  entirely  contrary  to  the  spirit  of  this  legislation  to 
assume  that  the  law  meant  to  give  to  one  or  more  members 
of  either  court  or  of  the  supervisors  an  absolute  power  to  pre- 
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rent  the  action  of  the  others.  If  not,  then,  on  due  notice  to 
all,  a  majority  of  all  must  constitute  a  quorum,  and  be  able 
to  decide  any  matter  on  which  the  whole  body  had  authority 
to  act. 

This  would  entitle  the  plaintiff  to  judgment,  on  his  amend- 
ing his  complaint. 

The  term  of  office  of  both  parties  has  expired,  and  a  new 
law  has  been  passed,  not  in  conformity  with  the  view  of  either 
party  to  this  action,  but  requiring  a  majority  of  each  of  the 
three  classes  to  be  present,  and  then  allowing  a  majority  of 
those  present  to  decide.  (Laws  of  1854,  ch.  392).  Still  the 
case  is  to  be  decided  according  to  the  former  law,  and  the 
plaintiff  is  entitled  to  judment.  (5  Denio,  409). 

Let  judgment  be  for  the  plaintiff  on  his  amending  his  com- 
plaint, as  suggested,  with  leave  also  to  the  defendant  to  answer 
in  twenty  days  on  payment  of  costs  of  the  demurrer. 


FORSYTH  «.   EDMISTON. 

New  York  Superior  Court  /  General  Term,  February,  1856. 
SLANDER. — PLEADING. — CONSPIRACY. 

A  statement  of  the  tenor  and  effect  of  the  words  complained   of,  in  an  action  for 

slander,  is  bad  pleading. 
Whether  an  action  for  slander  will  lie  against  two,  for  words  alleged  to  have  been 

uttered  in  pursuance  of  a  conspiracy  between  them. — Query  ? 

Demurrer  to  a  complaint. 

This  was  an  action  of  slander  brought  by  William  R.  For- 
syth against  John  Edmiston  and  James  Edmiston.  The  com- 
plaint stated  three  causes  of  action. 

The  third  count  of  the  complaint  alleged  that  the  defendants, 
with  intent  to  injure  the  credit  of  the  plaintiff  and  to  impair 
his  business,  &c. — did  falsely  and  maliciously  utter  in  the 
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hearing  and  presence  of  sundry  merchants  and  other  citizens, 
"  certain  false  and  defamatory  words  and  statements  of  the 
following  tenor  and  import,  and  to  the  following  effect,  that  is 
to  say,  that  his,  the  plaintiff's  credit,  was  gone;  that  he  had 
failed  to  pay  his  debts,  and  that  they  had  obtained  a  judgment 
against  him  for  a  large  amount ;  and  that  for  the  purpose  of 
causing  such  statements  to  be  believed,  they  exhibited  in  con- 
nection with  the  conversation,  copies  of  a  record  of  judgment 
alleged  in  the  complaint  to  have  been  fraudulently  or  irregu- 
larly procured  by  the  defendants  against  the  plaintiff;  and 
meaning  by  these  words  and  acts  that  the  plaintiff  was  insol- 
vent, and  that  the  defendants  had  a  valid  judgment  against 
him,  which  he  could  not  pay.  The  count  contained  a  further 
allegation,  that  all  this  was  done  by  the  defendants  in  com- 
bination with  each  other,  they  being  partners  and  acting  in 
concert  in  respect  thereto. 

The  defendants  answered  as  to  the  first  two  causes  of  action, 
and  demurred  as  to  the  third : — on  the  ground  that  there  was 
a  defect  of  parties  defendant,  in  that  the  defendants  were 
sued  jointly  for  an  offence  which  could  only  be  committed  by 
one,  and  that  the  count  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  demurrer  was  argued  at  general  term. 

John  Townshend,  for  the  demurrer. 
Asa  Child,  opposed. 

SLOSSON,  J. — I  think  the  demurrer  well  taken  in  this,  that 
the  expressions  charged  to  have  been  spoken,  are  not  alleged  to 
have  been  the  identical  words  spoken,  or  even  as  in  substance 
the  words  spoken  which,  perhaps,  would  be  good,  but  as  words 
and  statements  of  a  certain  tenor,  import,  and  effect,  which  is 
bad.  (Maitland  v.  Joldney,  2  East.,  427  ;  Cook  v.  Cox,  3 
'Maule  &  S.,  110 ;  Ward  v.  Clarke,  2  Johns.  R.,  10). 

As  a  general  rule  an  action  of  slander  will  not  lie  against 
two,  though  an  action  for  composing  and  publishing  a  libel 
may.  (Chitttfs  Plead.,  74 ;  Bui.  N.P.5;  Johns.  R.  32). 

"Whether,  where  the  slander  is  alleged  to  have  been  uttered 
in  pursuance  of  a  conspiracy  between  the  defendants,  a  count 
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to  that  effect  would  be  good,  is  unnecessary  to  decide,  since 
the  demurrer  is  sustained  on  the  other  ground ;  but  I  am  in- 
clined to  the  opinion  that  such  a  count  would  be  good. 

There  must  be  judgment  for  the  defendants  on  the  demurrer 
with  costs — with  liberty  to  plaintiff  to  amend  his  count  within 
twenty  days. 


MILLS  a.  THURSBY. 

Supreme  Court,  First  District;  General  Term,  February,  1856. 
REPRESENTATIVES  OF  JUDGMENT  DEBTOR. — JUDGMENT  AGAINST. 

The  proper  proceedings  against  the  executors  or  administrators  of  a  judgment  debtor, 

upon  the  judgment,  under  §  376,  cf  seg.,  of  the  Code. 
This  proceeding  is  not  an  "  action." 

For  convenience,  the  parties  to  it  may  be  termed  "  plaintiff"  and  "  defendant." 
A  small  variance  between  the  true  amount  of  the  judgment  proceeded  upon,  and 

the  amount  as  stated  in  the  summons,  should  be  disregarded. 
The  provisions  of  the  Code  upon  the  subject,  prescribe  a  mode  of  procedure  only ; 

they  do  not  enlarge  the  liabilities  of  executors  and  administrators. 
Of  the  proper  forms  of  judgment  in  such  cases;  and  of  costs. 

Appeal  from  a  judgment. 

This  judgment  was  rendered  in  favor  of  David  S.  Mills 
against  John  S.  Thursby,  and  was  founded  on  a  judgment 
recovered  by  Mills  against  John  Thursby  in  his  life  time.* 

The  defendants  appealed. 

N.  Dane  Ellingwood,  for  appellant. 

Albert  Matthews,  for  respondent. 
% 

MITCHELL,  J. — The  appeal  is  from  a  judgment  against  exe- 
cutors founded  on  a  judgment  against  their  testator.  The 

*  Other  proceedings  in  the  controversy  are  reported  ll  How.  Pr.  Jt.,  113-134. 
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judgment  appealed  from  did  not  bring  in  the  executors  as 
parties  by  a  new  action  with  a  new  summons  and  complaint, 
but  by  a  new  summons  to  show  cause  without  any  complaint 
under  the  special  provisions  of  §  376,  &c.,  of  the  Code.  That 
part  of  the  Code  is  substantially  as  follows.  In  case  of  the 
death  of  a  judgment  debtor  after  judgment,  his  heirs,  &c., 
may,  after  three  years,  from  the  granting  of  letters  testamen- 
tary or  of  administration,  be  summoned  to  show  cause  why 
the  judgment  should  not  be  enforced  against  the  estate  of  the 
deceased  in  their  hands ;  and  his  executors  or  administrators 
may  be  so  summoned  at  any  time  within  one  year  after  their 
appointment.  The  summons  is  to  describe  the  judgment  and 
to  be  served  in  like  manner  as  the  original  summons ;  it  is  to 
be  accompanied  by  the  affidavit  of  the  person  subscribing  it, 
that  the  judgment  has  not  been  satisfied  to  his  knowledge,  in- 
formation or  belief,  and  is  to  specify  the  amount  due  thereon. 
The  party  summoned  may  answer  denying  the  judgment,  or 
setting  up  any  defence,  which  may  have  arisen  subsequently : 
the  plaintiff  may  demur  or  reply  to  the  answer,  and  the  party 
summoned  may  demur  to  the  reply ;  and  the  issues  may  be 
tried  and  judgment  may  be  given  in  the  same  as  in  an  action 
and  enforced  by  execution,  or  the  application  of  the  property 
charged  to  the  payment  of  the  judgment,  may  be  compelled 
by  attachment,  if  necessary. 

The  Code  does  not  treat  this  proceeding  as  an  action.  It 
directs  the  judgment  to  be  given  in  the  same  manner  as  in  an 
action,  thus  negativing  the  idea  that  there  is  an  action,  and  for 
the  same  reason  it  makes  special  provisions  for  the  form  of  the 
summons  and  its  service,  and  for  the  pleadings  and  the  mode 
of  enforcing  the  judgment:  it  sedulously  avoids  calling  the 
parties  plaintiffs  and  defendants,  dispenses  with  any  new  com- 
plaint and  makes  the  summons  not  for  the  payment  of  money, 
or  for  relief,  but  to  show  cause.  It  is  not  an  action  for  the 
recovery  of  money  in  its  general  sense,  for  that  allows  a  per- 
sonal judgment  against  the  defendant.  It  is  a  proceeding  in 
court  with  most  of  the  forms  of  an  action,  but  for  only  one 
specific  object,  viz.,  to  enforce  the  original  judgment  against 
the  estate  of  the  deceased  judgment  debtor  in  the  hands  of  the 
parties  summoned.  Costs  may  be  given,  because  the  judgment 
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may  be  given  in  the  same  manner  as  in  an  action,  and  in 
certain  cases,  costs  may  be  given  against  executors  in  an 
action. 

As  it  is  convenient,  the  parties  in  this  case  may  be  described 
as  plaintiffs  and  defendants. 

The  summons  requires  the  defendants  to  show  cause  why 
the  judgment  against  the  deceased  for  $19,456  78  should  not 
be  enforced  against  the  estate  of  the  deceased  in  their  hands, 
or  why  further  relief  should  not  be  granted.  The  latter  part 
as  to  the  further  relief  may  be  discarded,  as  it  is  unauthorized 
by  the  Code :  it  allows  the  summons  for  but  one  thing,  viz.,  to 
show  cause  why  the  judgment  should  not  be  enforced  against 
the  estate  of  the  deceased  in  the  hands  of  the  defendants. 
Then  follows  the  affidavit  required  by  the  Code.  The  defend- 
ants answer  the  summons  denying  that  such  judgment  as  was 
described  in  it,  was  obtained  against  the  deceased.  No  reply 
was  put  in,  and  probably  the  Code  meant  one  to  be  put  in  in 
this  proceeding  only  when  the  answer  introduced  new  matter. 
At  the  trial,  the  original  judgment  was  produced  in  evidence; 
it  was  for  $19,455  98,  instead  of  $19,456  78.  The  judge  dis- 
regarded the  variance,  and  no  exception  was  taken  to  his 
decision ;  if  one  had  been  taken,  the  variance  could  not  have 
misled,  and  was  properly  disregarded.  An  order  for  judg- 
ment was  then  entered  reciting  the  reading  of  the  summons, 
affidavit,  answer  and  original  judgment,  and  that  Thursby  died 
23  April,  1853,  leaving  the  judgment  wholly  unpaid,  and  that 
it  is  still  unpaid,  and  that  the  defendants  are  his  executors, 
and  thereupon  ordering  that  the  plaintiff  have  judgment  against 
the  defendants  as  executors  for  the  amount  of  said  judgment 
and  interest,  and  also  the  sum  of  $100,  as  an  allowance  in 
addition  to  costs  to  be  adjusted,  and  that  the  property  and 
estate  of  J.  Thursby,  deceased,  be  applied  to  the  payment 
thereof  and  that  the  plaintiff  have  execution  therefor  with 
leave  to  apply  to  the  court  to  compel  the  application  of  said 
property  to  the  payment  of  the  same  by  attachment  if  neces- 
sary. 

A  final  judgment  is  thus  entered,  on  reading  the  pleadings 
and  order  in  the  action,  that  t^e  plaintiff  recover  of  the  defend- 
ants as  executors  the  amount  so  ordered  to  be  paid  and  interest 
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and  costs, — and  that  the  property  and  estate  of  J.  Thursby, 
deceased,  be  applied  to  the  payment  thereof, — and  that  the 
defendants  pay  the  same  to  the  plaintiff,  and  that  he  have  ex- 
ecution therefor. 

This  judgment  is,  first,  as  broad  as  if  it  had  been  founded 
on  a  summons  in  an  ordinary  action,  in  which  the  defendants 
could  be  made  personally  liable  for  the  whole  amount  of  the 
judgment,  interest  and  costs.  The  ordinary  summons  would 
require  the  defendants  in  ,such  case  to  answer  the  complaint 
in  twenty  days,  or  the  plaintiff  would  take  judgment  for  the 
sum  specified  therein  (Code,  §  129).  No  such  summons  is  au- 
thorized in  the  case,  and  yet  here  is  such  a  judgment  as  might 
be  allowed  in  that  case,  viz.,  that  the  plaintiff' recover  of  the 
defendants  as  executors,  the  original  judgment,  interest  and  costs, 
and  that  the  defendants  pay  the  same  and  that  the  plaintiff 
have  execution  therefor. 

The  words  "  as  executors"  standing  alone  do  not  limit  the 
recovery  to  assets  in  their  hands,  but  only  have  the  effect  to 
show  that  when  they  pay,  they  pay  as  executors,  and  are  to  be 
credited  in  their  accounts  accordingly :  and  the  latter  part  of 
the  judgment  "that  the  defendants  pay  the  same,"  have  no 
such  qualification. 

When  the  Code  directed  the  summons  to  be  to  show  cause 
why  judgment  should  not  be  enforced  against  the  estate  of  the 
deceased  in  the  defendants'  hands,  it  limited  the  objects  of  the 
proceedings  to  that  purpose;  when  it  directed  judgment  to  be 
given  in  the  same  manner  as  in  an  action,  it  meant  in  the  same 
manner  as  in  an  action  like  this,  instituted  for  a  certain  speci- 
fied purpose  and  against  executors,  and  when  it  gave  an  alter- 
native that  the  application  of  the  property  charged  to  the  pay- 
ment of  the  judgment  may  be  compelled  by  attachment,  it 
showed  the  same  intent,  and  that  the  judgment  to  be  entered 
was  one  charging  certain  property — "  the  property" — with  the 
payment. 

A  reference  to  the  old  law  will  lead  to  the  same  conclusions; 
and  it  is  not  to  be  presumed  that  a  great  and  dangerous  inno- 
vation is  made  in  the  rights  of  parties,  in  a  law  apparently 
intended  only  to  facilitate  the  remedy;  and  especially  when 
by  the  constitution  the  codification  of  the  law  of  rights  was  to 
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be  intrusted  to  one  set  of  commissioners,  and  the  codification 
of  the  law  of  remedies  to  another  set. 

By  the  common  law  various  preferences  in  payment  were 
allowed  in  actions  against  executors ;  judgments,  although  not 
docketed,  over  bonds, — bonds  over  simple  contract  debts, — and 
in  each  class  the  one  first  commencing  his  action,  over  others, 
who  had  not  been  so  expeditious.  The  Revised  Statutes  gave 
the  preference  to  a  judgment  only  when  it  was  docketed,  and 
then  according  to  its  priority  of  docket,  and  abolished  all  pre- 
ferences of  bonds  over  simple  contract  debts,  or  of  one  class 
by  priority  of  action  or  judgment  over  others  of  the  same  class. 
This  plaintiff  can  claim  no  preference,  as  it  does  not  appear 
that  his  judgment  was  docketed. 

~Bj  the  common  law,  the  judgment  against  an  executor  was 
never  general  as  against  one  personally  liable,  but  was  always 
special.  Even  if  he  pleaded  ne  unques  executor  or  a  release  to 
himself,  and  the  issue  were  found  against  him,  the  judgment 
was  that  the  plaintiff  recover  a  certain  sum  to  be  levied  of  the 
goods  and  chattels  of  the  testator  in  his  hands,  and  if  there 
-were  no  such  goods,  then  it  be  levied  of  his  proper  goods.  For 
these  two  false  pleas  he  might  be  subjected  to  this  ultimate 
liability — that  liability,  it  is  believed,  is  abolished  since  the 
Revised  Statutes. 

If  he  suffered  judgment  by  default,  or  gave  a  cognovit  or 
pleaded  any  other  plea  than  ne  unques  executor  or  a  release  to 
himself,  and  that  issue  were  found  against  him,  the  judgment 
was  not  against  him  personally  for  the  debt,  but  it  was  still 
special,  to  be  levied  of  the  goods  of  the  testator,  and  if  these 
were  not  sufficient,  then  the  costs  (and  not  the  debt)  were  to  be 
levied  of  the  executor. 

If  on  the  execution  issued  on  the  last  judgment,  the  sheriff 
returned  that  the  executor  has  eloigned  the  goods  of  the  testa- 
tor before  the  coming  of  the  writ  to  him,  the  executor  would 
be  liable  as  on  a  devastavit  to  the  extent  of  their  value,  and  a 
fieri  facias  could  issue  against  him  personally  to  be  levied  of 
his  own  goods  and  lands.  (See  The  People  ex  rel.,  Fogal- 
singer  vs.  Judges,  &c.,  of  Erie,  4  Cow.,  445). 

There  is  nothing  in  the  Revised  Statutes  or  in  the  Code  to 
dispense  with  the  necessity  of  these  special  forms  of  judgment. 
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It  is  proper  that  they  should  be  continued  in  suits  against  ex- 
ecutors so  far  as  they  are  still  applicable,  and  they  are  pecu- 
liarly proper,  when  the  proceeding  is  (by  the  law  under  which 
it  is  permitted)  limited  to  a  remedy  against  the  estate  of  the 
deceased  in  the  hands  of  the  defendant. 

The  defendant  is  not  bound  by  not  setting  up  a  want  of 
assets.  By  the  common  law  the  executor  might  plead  that  he 
had  no  assets,  or  not  enough  to  satisfy  the  plaintiff's  demand, 
after  satisfying  other  demands  having  a  preference,  and  the 
plaintiff  either  admitted  this  plea,  and  then  could  only  take 
judgment  of  assets  when  they  should  thereafter  be  received, 
or  he  took  issue  in  the  plea,  and  then  his  judgment  still  was 
special  as  in  other  cases.  It  did  not  require  any  order  of  a 
surrogate  or  any  accounting  before  him  to  authorize  an  execu- 
tion in  the  judgment. 

The  Revised  Statutes  are  express,  that  "  no  execution  shall 
issue  upon  a  judgment  against  an  executor  or  administrator 
until  an  account  of  his  administration  shall  have  been  rendered 
and  settled,  or  unless  on  an  order  of  the  surrogate  who  appointed 
him."  And  if  an  account  has  been  rendered,  that  "  execution 
shall  issue  only  for  the  sum,  which  shall  have  appeared  on 
the  settlement  of  such  account  to  have  been  a  just  proportion 
of  the  assets  applicable  to  the  judgment."  (2  Rev.  Stat.,  88, 
§32). 

This  does  not  interfere  with  the  forms  of  judgment  in  the 
courts  of  law.  It  includes  every  judgment  against  an  executor, 
and  forbids  the  execution  to  issue  against  him  in  any  case  until 
there  has  been  a  final  accounting  before  the  surrogate,  or  a 
special  order  of  that  officer. 

That  order  may  be  obtained  by  any  creditor,  whether  at 
large,  or  with  a  judgment,  and  whether  the  judgment  were  by 
default  or  after  a  trial  upon  the  merits  at  any  time  after  six 
months  from  the  granting  of  the  letters  testamentary,  but  not 
before,  (Ib. 116,  §  18)  and  it  may  be  obtained  by  a  creditor  who 
has  obtained  a  judgment  "  after  a  trial  at  law  upon  the  merits" 
at  any  time  after  the  judgment  although  within  the  six 
months.  (Ib.  116,  §  20).  The  broad  language  of  section  18  seems 
to  have  been  overlooked  in  the  dictum  in  People  vs.  Judges 
Albany,  (9  Wendell,  489).  It  is  upon  the  application  of  a  ere- 
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ditor  that  the  payment  of  any  debt  or  a  proportional  part 
thereof  may  be  decreed  at  any  time  after,  six  months ;  and 
"a  creditor"  includes  one  who  has  obtained  judgment  by  de- 
fault, as  well  as  one  who  has  no  judgment,  and  he  is  in  no 
way  deprived  of  any  right  to  apply  to  the  surrogate  or  ex- 
empted from  the  liability  to  do  so,  more  than  other  judgment 
creditors  against  an  executor,  except  that  he  cannot  apply 
until  six  months  have  expired,  and  one  who  has  obtained 
judgment  at  law  upon  the  merits  can  apply  at  any  time  there- 
after although  within  the  six  months.  These  latter  sections 
do  not  alter  the  effect  of  2  Rev.  Stats.,  88,  §  32,  which  forbids  an 
execution  on  a  judgment  against  an  executor  in  all  cases  unless 
on  the  order  of  the  surrogate,  or  unless  the  executor's  account  has 
been  settled  by  the  surrogate.  (See  Winni  vs.  Van  Schaick, 
9  Wend.,  448). 

It  might  seem  that  with  such  a  system  it  would  be  quite 
unnecessary  for  an  executor  to  put  in  any  plea  of  no  assets, 
or  of  insufficient  assets ;  and  accordingly  those  two  pleas  are  not 
among  those  authorized  by  the  Revised  Statutes,  although  two 
others  somewhat  akin  to  them  are  authorized.  Section  31  of  2 
JBev.  Stat.,  88,  allows  an  executor  to  show  under  a  notice  given 
with  his  plea,  that  there  are  debts  of  a  prior  class  unsatisfied, 
or  that  there  are  unpaid  debts  of  the  same  class  with  that  on 
which  the  suit  is  brought.  It  does  not  direct  that  the  executor 
then  proceed  and  allege  that  he  has  not  sufficient  assets  to  pay 
these  debts,  or  that  he  put  the  amount  of  the  assets  in  any  way 
in  issue,  for  that  question  the  surrogate  is  most  fitted  to  deter- 
mine, having  the  power  to  bring  all  the  creditors  before  him 
to  attend  the  settlement  of  the  account,  and  so  at  one  time  to 
decide  it  so  as  to  bind  all.  Then  the  section  directs  the  judg- 
ment, which  is  to  be  entered ;  it  is  to  "  be  rendered  only  for 
such  part  of  the  assets  in  his  hands  as  shall  remain  after  satis- 
fying the  debts  of  the  prior  class,  and  as  shall  be  a  just  pro- 
portion to  the  other  debts  of  the  same  class  with  that  on  which 
the  suit  is  brought."  This  describes  the  form  of  the  judgment ; 
it  is  to  be  substantially  in  the  words  mentioned,  and  as  an  old 
common  law  judgment  would  be  in  that  case,  and  is  not  first 
to  inquire  what  the  amount  of  those  assets  were  (when  that  was 
not  put  in  issue)  and  then  specify  that  precise  amount  in  the 
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judgment.  Such  a  form  would  be  inconsistent  with  the  next 
section  (§  32,  above  quoted)  forbidding  an  execution  on  such 
a  judgment  until  the  action  of  the  surrogate  was  first  had. 
Section  31  also  provides  for  the  other  case  when  the  plaintiff 
chooses  to  admit  the  defendant's  plea  of  other  debts  to  be  paid 
first  or  pro  rota,  and  allows  him  (as  the  common  law  did)  to 
take  judgment  for  the  whole  or  part  of  his  debt  to  be  levied 
of  future  assets. 

The  Revised  Statutes  have  not  (in  this  view  of  the  law), 
altered  the  necessity  of  the  special  judgment  as  at  common 
law,  except  that  it  provides  a  form  requiring  the  payment  of 
the  debt  to  be  out  of  the  assets  of  the  deceased,  and  does  not 
in  that  form  authorize  the  debt  to  be  paid  out  of  the  property 
of  the  executor;  the  inference,  therefore,  is  that  no  such  judg- 
ment now  prevails  in  any  case.  The  costs  may  sometimes  be 
payable  by  the  executor  personally,  but  that  case  is  specially 
provided  for.  Section  38  of  2  Rev.  Stats.,  618,  is  that  in 
suits  against  executors  the  costs  shall  be  collected  of  the  assets 
of  the  deceased,  unless  in  cases  provided  for  in  section  41  of 
2  Rev.  Stats.,  90.  That  section  allows  no  costs  against  executors, 
to  be  levied  either  of  their  property,  or  of  the  property  of  the 
deceased,  unless  it  appear  that  the  demand  was  presented 
within  a  certain  time,  and  its  payment  unreasonably  resisted 
or  neglected,  or  that  the  executor  refused  to  refer  it,  in  which 
cases  the  court  may  direct  such  costs  to  be  levied  of  the  pro- 
perty of  the  executor,  or  of  the  deceased,  as  shall  be  just, 
having  reference  to  the  facts  as  they  appeared  on  the  trial. 

It  might  have  been  supposed  that  it  was  necessary  that  the 
judgment  record  should  show  that  the  court  specially  inquired 
into  the  facts,  which  would  authorize  the  allowance  of  costs; 
but  the  Supreme  Court  held  otherwise,  in  Mulheran's  Execu- 
tors v.  Gillespie,  (12  Wend.,  349) — it  having  presumed  that 
the  court  would  do  its  duty,  and  it  not  being  usual  to  put  in 
the  record  matters  arising  on  motion.  The  result  is  that  the 
judgment  in  this  case  shows  no  error  in  awarding  costs  against 
the  executors,  as  it  might  be,  that  facts  were  presented  to  the 
judge  at  special  term,  which  he  considered  as  authorizing  that 
disposition  of  the  costs;  nor  in  allowing  some  judgment  in 
favor  of  the  plaintiff,  rather  than  against  him ;  but  that  the 
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judgment  should  have  been — that  the  plaintiff,  'David  S. 
Mills,  do  recover  of  the  said  J.  B.  Thursby,  &c.,  as  executors 
and  executrix  as  aforesaid  of  the  last  will  and  testament  of 
the  said  J.  Thursby,  deceased,  the  said  amount  so  ordered  to 
be  paid,  and  interest,  allowance,  and  costs,  amounting  in  the 
whole  to  the  sum  of  $23,024  94,  to  be  levied  in  a  due  course 
of  administration  out  of  the  goods  and  chattels  which  were 
of  the  said  J.  Thursby,  deceased,  at  the  time  of  his  death,  and 
which  have  come  to  the  hands  of  the  said  J.  B.  Thursby,  &c., 
as  executors  as  aforesaid  to  be  administered,  or  which  may 
hereafter  come  to  their  hands  as  such  executors  to  be  admin- 
istered, and  that  on  the  said  D.  S.  Mills  obtaining  the  proper 
order  of  the  surrogate  of  the  proper  county,  the  payment  of 
said  sum  of  money  may  be  enforced  by  execution,  and  that 
the  said  D.  S.  Mills  be  also  at  liberty  to  move  that  the  appli- 
cation of  any  property  charged  with  the  payment  of  this 
judgment  be  compelled  by  attachment,  if  necessary. 

In  Sandford  u.  Granger,  (12  Barb.,  403.),  it  is  said  that  the 
appellate  ought  to  take  notice  of  an  objection  apparent  on  the 
record,  and  which  goes  to  the  merits  of  the  case,  although  not 
taken  in  the  court  below.  The  rule  thus  confined  to  what  is 
strictly  part  of  the  record — and  not  mere  matters  of  exception 
and  of  evidence,  is  correct.  If  illegal  evidence  is  admitted 
at  the  trial,  or  an  illegal  ruling  there  made,  and  no  exception 
be  taken  to  it,  the  error  is  waived.  But  those  matters  which 
always  belonged  to  the  record  must  be  free  from  error,  or  the 
unsuccessful  party  may  avail  himself  of  the  objection  in  the 
higher  court. 

If  a  certain  proceeding  is  allowed  only  for  the  purpose  of 
applying  property  of  the  debtor  in  the  hands  of  third  parties 
to  the  payment  of  the  debt,  and  the  creditor  then  takes  a  per- 
sonal judgment,  it  is  plain  error  on  the  face  of  the  record,  and 
as  the  defendant  has  no  opportunity  to  object  to  the  error  in 
the  judgment  in  the  court  below,,  he  must  be  allowed  to  do  so 
by  appeal.  Still  as  the  record  shows  the  whole  extent  of  the 
error  and  precisely  how  it  should  be  cured,  it  is  the  duty  of 
the  court  to  modify  the  judgment  as  to  correct  any  error,  and 
not  to  reverse  it  entirely. 

The  judgment  should  be  modified  as  above  stated,  without 
costs  to  either  party  on  the  appeal. 
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Supreme  Court,  First  District;  Special  Term,  February,  1856. 
UNDERTAKING  ON  AEREST. — AMENDMENT. 

The  undertaking  for  costs  and  damages,  required  by  section  182  of  the  Code  to  be 

given  "  on  the  part  of  the  plaintiff,"  on  his  obtaining  an  order  of  arrest,  need  not 

necessarily  be  executed  by  the  plaintiff  personally. 
It  is  within  the  discretion  of  the  judge  issuing  the  order,  to  accept  an  undertaking 

executed  by  a  surety  or  sureties  only,  or  to  require  that  it  be  executed  by  the 

plaintiff. 
His  exercise  of  discretion  on  this  point  cannot  be  drawn  in  question  on  motion  to 

discharge  from  arrest. 

The  case  of  Richardson  a.   Craig  (1  Duer.  666) — doubted. 
It  seems,  that  a  defective  undertaking  may  be  allowed  to  be  amended  on  motion 

to  discharge  from  arrest. 

Motion  to  discharge  the  defendant  from  arrest. 

DAVIES,  J. — This  is  a  motion  to  discharge  the  defendant 
from  arrest,  on  the  ground  that  the  undertaking  executed  at 
the  time  the  order  of  arrest  was  granted,  was  not  signed  by 
the  plaintiff,  but  by  the  sureties  only. 

Section  182  of  the  Code  requires  that  before  making  the  order 
to  arrest,  the  judge  shall  require  a  written  undertaking  on  the 
part  of  the  plaintiff,  with  or  without  sureties,  to  the  effect,  &c. 
If  the  undertaking  be  executed  by  the  plaintiff  without 
sureties,  he  shall  annex  an  affidavit  that  he  is  a  resident  and 
householder,  or  freeholder  within  the  State,  and  worth  double 
the  sum  specified  in  the  undertaking. 

It  is  contended  in  support  of  the  motion,  that  this  provision 
means  that  in  all  cases  the  judge  shall  require  a  written  un- 
dertaking by  the  plaintiff,  that  is  executed  or  signed  by  him  ; 
and  that  an  undertaking,  not  signed  or  executed  by  him,  is  to 
be  regarded  as  a  non-compliance  with  this  provision  of  the 
Code.  But  is  it  not  manifest,  that  "  on  the  part  of  the  plain- 
tiff," or  "  in  behalf  of  the  plaintiff,"  which  are  equivalent 
expressions,  is  denoted  substitution, — that  the  thing  is  to  be  done 
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by  others  in  behalf  of,  or  on  the  part  of  and  not  by  the  plain- 
tiff himself. 

By  section  334,  on  an  appeal  to  the  Court  of  Appeals,  a 
written  undertaking  must  be  executed  "  on  the  part  of  the 
appellant."  By  section  222,  in  reference  to  security  upon  in- 
junction, it  is  provided  that  "  the  court  or  judge  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with  or 
without  sureties,"  &c.  Under  this  section  it  has  been  held  by 
the  Superior  Court,  that  when  a  non-resident  plaintiff  applies 
for  an  injunction,  he  must  furnish  an  undertaking  executed 
by  a  resident  surety.  (Sheldon  v.  Alberton,  1  Sand.,  700).  Is 
not  such  an  undertaking  one,  "on  the  part  of  the  plaintiff?" 
It  seems  to  me  that  if  the  framers  of  the  Code  had  intended 
that  the  undertaking  should  have  been,  in  all  cases,  executed 
by  the  plaintiff,  they  would  have  said  so,  and  not  used  the  ex- 
pressions which  they  have.  These  clearly  indicate  to.  my 
mind,  that  they  did  not  intend  to  require  the  undertaking  in 
every  case  to  be  executed  by  the  plaintiff  or  appellant ;  and 
that  if  done  on  his  part  or  behalf,  with  sufficient  and  satis- 
factory security,  it  is  a  full  compliance  with  the  Code. 

I  think  this  view  is  fully  sustained  by  the  case  in  this  court, 
of  Courier  v.  M'N amara.  (9  How.  Pr.  7?.,  255).  In  that  case  a 
motion  was  made  to  set  aside  the  order  of  arrest.  Upon  the 
making  of  it,  an  undertaking  was  presented  executed  by  one 
Ferguson,  on  the  part  or  behalf  of  the  plaintiffs.  Harris, 
Justice,  held  the  undertaking  sufficient,  though  it  does  not 
distinctly  appear  that  the  precise  points  now  under  considera- 
tion were  raised.  I  cannot  doubt,  however,  that  it  escaped  the 
observation  of  that  intelligent  judge.  He  says,  "  as  I  under- 
stand it,  the  meaning  of  this  is,  that  the  judge  shall  require 
security  to  be  given,  but  it  is  left  to  him  to  determine  upon  the 
sufficiency  of  that  security.  If  an  undertaking  executed  by 
one  surety  is  deemed  sufficient,  the  law  is  satisfied.  If  more 
are  required,  more  must  be  given.  So  in  case  of  the  order 
for  arrest,  the  judge  may  not  require  security  at  all ;  but  if  he 
does,  he  is  to  determine  upon  the  sufficiency  of  the  security. 
It  may  be  one  or  more  sureties.  The  only  restriction  upon 
his  discretion,  if  security  is  required  at  all,  is,  that  the  form 
of  the  security  shall  be  by  the  execution  of  an  undertaking 
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by  one  or  more  sureties.  This,  I  think,  is  all  that  the  provi- 
sions of  the  section  contemplate.  If  so,  it  follows  that  there 
was  no  irregularity  in  granting  the  order  of  arrest  upon  an 
undertaking  executed  by  one  surety." 

I  regard  it,  therefore,  as  entirely  within  the  discretion  of 
the  judge  issuing  the  order,  whether  he  will  accept  an  under- 
taking executed  by  the  sureties  or  a  surety  only,  on  the  part 
of  the  plaintiff;  and  that  the  exercise  of  his  discretion  cannot 
now  be  called  in  question. 

I  have  not  overlooked  the  case  of  Richardson  v.  Craig,  (1 
Duer,  666),  where  Duer,  Justice,  in  the  Superior  Court,  re- 
fused to  grant  an  order  of  arrest,  upon  the  ground  that  the 
undertaking  on  the  part  of  the  plaintiff  was  executed  only 
by  the  surety  and  not  by  the  plaintiff,  he  held  that  in  all 
cases  under  section  182  of  the  Code,  the  undertaking  must 
be  signed  by  the  plaintiff,  and  that  the  Code  admitted  of  no 
other  interpretation,  he  did  incline  to  the  opinion  that  when 
the  plaintiff  was  a  married  woman,  or  an  infant,  the  same 
might  be  signed  by  the  next  friend  or  guardian,  and  that  this 
would  be  a  signing  by  the  plaintiff.  I  have  reflected  much 
upon  this  case  and  cannot  reconcile  it  with  the  language  of 
the  Code.  My  high  respect  for  the  eminent  jurist  who  gave 
this  opinion,  and  for  those  who  concurred  in  it,  has  led  me  to 
doubt  the  correctness  of  my  own  conclusions.  But  they  are 
so  clear  to  my  own  mind,  and  are  sustained,  as  I  believe,  by 
the  authorities  in  this  court  and  the  practice  in  it,  that  I  can- 
not hesitate  to  follow  the  latter. 

But  if  this  objection  to  the  undertaking  was  well  founded, 
I  have  no  doubt  that  under  the  provision  of  the  Revised 
Statutes,  (2  R&o.  Stats.,  787  ;  §§  33,  34),  I  have  the  power  to 
permit  the  undertaking  to  be  amended  by  having  the  same 
executed  by  the  plaintiff,  and  that  under  section  173  of  the 
Code  it  would  be  my  duty  to  do  so,  if  I  thought  the  under- 
taking defective. 

Beach  v.  Southworth  (6  Barb.,  173),  is  authority  for  this. 
By  section  341  (formerly  290)  of  the  Code  it  is  enacted  that 
an  undertaking  upon  an  appeal  shall  be  of  no  effect,  unless 
it  be  approved,  in  the  first  instance,  by  a  judge  of  the  court 
below,  &c.  The  undertaking  on  the  appeal  in  that  case  had 
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not  received  such  approval.  In  that  respect  that  appeal  was 
imperfect,  if  security  is  required,  for  the  undertaking,  without 
such  approval,  could  be  of  no  effect.  Edwards,  Justice,  in 
delivering  the  opinion  of  the  court,  held  that  these  sections  of 
the  Revised  Statutes  were  applicable  to  undertakings  under 
the  Code,  and  that  it  was  competent  for  the  court  to  amend  the 
same  in  any  respect,  and  that  thereupon  it  should  be  deemed 
valid  from  the  time  of  its  execution,  and  that  the  case  came 
within  section  34  of  the  Revised  Statutes,  and  might  be 
amended  in  this  respect. 

The  motion  to  discharge  the  defendant  is  therefore  denied, 
but  without  costs. 


TURNER  a.  THOMPSON. 

Supreme  Court,  First  District ;  Special  Term,  February,  1856. 
ARREST. — VERIFIED  COMPLAINT. 

Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent,  accounts  to  be 
rendered  and  proceeds  paid  over,  weekly, — Held,  that  in  an  action  to  recover  from 
defendant  the  proceeds  of  such  sales,  an  order  of  arrest  was  properly  granted. 

Where  the  summons  and  complaint  have  been  served,  and  were  before  the  judge 
upon  an  application  for  an  order  of  arrest,  based  on  affidavit,  the  plaintiff  is  en- 
titled to  refer  to  the  complaint,  if  verified,  in  support  of  the  order,  where  the  affi- 
davit proves  defective. 

The  case  of  Brady  a.  Bissell  (1  Ante  76)— approved,  as  to  this  point. 

Motion  to  discharge  the  defendant  from  arrest. 

DAVIES,  J. — It  appears  from  the  affidavit  and  complaint, 
both  duly  verified,  that  the  plaintiff  employed  the  defendant  to 
make  sale  of  certain  goods,  &c.,  as  his  agent,  and  defendant 
was  weekly  to  make  return  of  sales  and  pay  over  proceeds. 
That  defendant  has  failed  to  render  such  account  and  pay  over 
such  proceeds  to  the  amount  of  $121.  To  recover  this  sum  the 
plaintiff  brings  suit  under  subdivision  2,  of  section  179  of  the 
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Code,  as  an  action  for  money  received  by  the  defendant  as  the 
agent  of  the  plaintiff  while  acting  in  a  fiduciary  capacity. 

It  seems  to  me  that  the  facts  of  this  case  bring  it  within  the 
letter  and  spirit  of  this  section  of  the  Code.  They  on  this  motion 
are  not  denied,  and  are  therefore  to  be  taken  as  established.  Mr. 
Justice  Mitchell,  in  Goodrich  v.  Dunbar,  (17  Barb.,  626,)  says 
"The  Cjpde  allows  the  arrest  of  any  person  for  money  received 
by  any  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity,  (§  179).  The  term  "  in  a  fiduciary  capacity,"  tends 
to  show  what  is  meant  by  factor,  agent,  broker,  viz.,  one  in 
whom  a  trust  is  reposed,  such  as  is  usually  reposed  in  these 
persons  in  their  ordinary  or  regular  business ;  that  is.  a  trust 
that  they  will  sell  and  immediately  account  for  the  balance." 
Such  a  trust  is  established  by  the  facts  in  this  case. 

But  it  is  objected  that  the  affidavit  does  not  contain  a  suffi- 
cient cause  of  action,  and  that  the  complaint  cannot  be  evoked 
to  supply  its  defects.  In  this  I  think  the  counsel  for  the  de- 
fendant is  mistaken.  The  case  of  Brady  v.  Bissell,  (1  Abbott's 
Pr.  Rep.^  76),  is  in  point.  Mr.  Justice  Hoffman  says,  "A 
sworn  complaint  is  equivalent  to  an  affidavit.  In  a  late  case 
where  the  affidavit  was  in  one  point  defective,  but  the  defect 
was  supplied  by  the  complaint,  I  granted  the  order  reciting 
that  it  appeared  by  affidavit  and  the  complaint  duly  sworn 
to,  that  a  cause  of  action  existed,  &c.  I  am  of  opinion  that 
where  the  summons  and  complaint  have  been  served  and  are 
laid  before  the  judge,  upon  an  application  for  an  arrest  upon 
an  affidavit,  the  plaintiff  is  entitled  to  refer  to  it,  in  order  to 
sustain  the  order,  when  the  affidavit  itself  is  defective.  In 
other  words,  both  documents  may  be  treated  as  forming  the 
ground  of  the  order,  although  but  one  of  them  is  mentioned." 

The  reasoning  of  this  case  commends  itself  to  my  judgment, 
and  the  motion  to  discharge  the  defendant  from  arrest  must 
therefore  be  denied,  with  five  dollars  costs. 
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CLAFLIN  a.  BUTTERLY. 

New  York  Superior  Court',    General  Term,  February,  1856. 
PAKTNEES. — SEVERAL  JUDGMENT.  • 

When  two  defendants  are  sued  jointly  on  a  contract,  which,  on  its  face,  is  the  joint 
contract  of  both,  but  which  in  legal  effect  was  at  all  times  the  contract  of  one 
only,  a  judgment  may  be  rendered  against  the  party  liable  and  in  favor  of  the 
other. 

Motion  for  judgment  on  a  verdict  in  favor  of  plaintiffs. 

This  action  was  brought  by  Horace  B.  Claflin  and  others, 
against  Butterly  and  Devin.  Ou  the  trial  a  verdict  was  taken 
in  favor  of  plaintiffs,  subject  to  the  opinion  of  the  court  at 
general  term. 

Barney  Humphrey  and  Butler,  for  plaintiffs. 
George  Shea,  for  defendants. 

BOSWOKTH,  J. — This  action  is  brought  against  the  defend- 
ants as  partners.  The  pleadings  and  proofs  show  that  Devin, 
without  the  knowledge  or  assent  of  \Butterly,  signed  the  firm's 
name  to  an  instrument,  guaranteeing  to  the  plaintiffs  punctual 
payment  by  Fitzgerald,  for  all  goods  they  might  sell  him  after 
March,  1853,  the  liability  under  the  guaranty  not  to  exceed 
$300,  at  any  time.  Butterly  is  conceded  to  be  not  liable.  The 
only  question  is  this:  the  plaintiffs  having  sued  the  defendants, 
as  partners,  on  a  contract  purporting  to  be  signed  by  the  firm, 
and  bearing  the  genuine  signature  of  the  firm,  can  thoy  have 
judgment  against  one  only,  when  it  is  clear  that  the  other 
defendant  is  not  liable? 

Under  the  old  system  it  was  well  settled,  that  in  an  action 
against  several  as  partners,  or  joint  contractors,  if  the  evidence 
established  that  too  many  persons  were  made  defendants,  and 
that  the  contract  was  not  obligatory  upon  all  as  the  joint  con- 
tract of  all,  the  plaintiff  could  not  recover  against  any  of  the 
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defendants,  although  the  only  persons  liable  were  in  fact  made 
defendants  in  the  action.  (Chitiy  on  Pleadings,  50). 

In  actions  upon  contracts,  it  was  also  necessary  that  all  of 
several  joint  promisees  should  be  made  plaintiffs.  If  these 
were  too  many  or  too  few  parties,  the  plaintiffs  could  not  re- 
cover in  that  action.  The  consequence  was,  that  for  such  a 
defect  of  parties,  either  plaintiffs  or  defendants,  the  plaintiffs 
were  driven  to  a  new  action  and  were  subjected  to  the  costs 
of  all  the  defendants  in  the  first  action.  Section  274  of  the 
Code  provides  that  judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs  and  for  or  against  one  or  more 
of  several  defendants.  This  language  is  broad  enough  to  ad- 
mit of  a  judgment  being  recovered  against  one  of  two  persons 
sued  as  partners,  and  of  a  judgment  being  rendered  in  the 
same  action  against  the  plaintiffs  in  favor  of  the  other  defend- 
ant. The  codifiers,  in  the  note  to  this  section  and  which  was 
reported  with  it  to  the  legislature,  referred  to  the  rules  in  actions 
at  law  above  stated  and  suggested  that  this  section  was  de- 
signed among  other  purposes,  to  abrogate  those  rules  and  allow 
a  judgment  to  be  taken  in  favor  of  the  plaintiffs  shown  to  be 
entitled  to  recover,  and  against  the  defendants  shown  to  be 
liable.  The  legislature  passed  the  section  with  this  avowal  of 
the  intent  with  which  it  was  drawn  well  known  to  it.  It  is 
not  unreasonable  to  infer  that  they  passed  it  to  enable  that 
intent  to  be  realized.  In  this  case  although  the  contract,  on 
its  face,  is  the  contract  of  a  firm,  and  although  all  the  members 
of  the  firm  are  prosecuted  as  being  the  parties  who  made  it, 
yet  the  pleadings  and  proofs  show  that  in  legal  effect  it  is  the 
contract  of  one  of  the  members  of  the  firm  only,  and  a  recovery 
is  had  accordingly. 

In  Brumskell  v.  James,  (1  Kern.,  294-301),  the  action  was 
on  a  note  made  in  the  copartnership  name  of  Eaglesum  & 
Co.,  and  was  brought  against  James  and  Eliza  Eaglesum  as 
being  the  persons  composing  the  firm.  James  Eaglesum  alone 
appeared  and  defended.  It  turned  out  that  his  partner  was 
his  wife.  The  judge  at  the  circuit  was  requested  to  charge 
the  jury,  that  if  they  found  that  at  the  time  the  notes  were 
made  the  defendants  were  man  and  wife,  they  should  render 
a  verdict  for  the  defendants.  This  the  judge  refused  to  do, 
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but  charged,  that  "  where  an  action  is  brought  against  two 
persons  and  it  turns  out  that  only  one  was  ever  liable,  the 
judgment  may  be  against  the  one  so  liable."  To  this  charge 
and  to  the  refusal  to  charge  as  requested,  exceptions  were 
taken.  In  speaking  of  these  exceptions  the  court  say,  the 
defendant  "  relies  upon  the  misjoinder  and  upon  the  general 
rule  of  the  common  law,  that  where  a  joint  contract  is  the 
subject  of  the  suit,  the  recovery  must  be  against  all  the  defend- 
ants or  neither.  This  was  the  inconvenience  the  above  pro- 
visions of  the  Code  were  designed  to  remedy,  and  no  case  is 
likely  to  be  presented  in  which  their  application  would  be 
more  manifestly  equitable  and  just  than  the  present."  All  the 
judges,  except  Selden,  J.,  concurred  in  that  opinion.  In  this 
action,  it  is  enough  to  sustain  the  decision  made  at  the  trial, 
and  to  entitle  the  plaintiff  to  a  judgment  on  his  verdict,  to 
hold  that  when  two  defendants  are  sued  jointly  on  a  contract, 
which,  on  its  face,  is  the  joint  contract  of  both,  but  which  in 
legal  effect  was  at  all  times  the  contract  of  one  only,  a  judg- 
ment may  be  rendered  against  the  party  liable  and  in  favor 
of  the  other.  The  defendant  in  such  a  case  might  have  been 
sued  alone  and  a  recovery  had  against  him,  on  a  complaint 
stating  the  actual  facts.  This  rule  has  been  applied  by  the 
Supreme  Court  at  general  term,  when  the  same  court  held  that 
under  section  274  of  the  Code  as  construed  by  them,  a  recovery 
could  not  be  had  against  one  of  several  defendants  alone,  ex- 
cept when  such  a  judgment  could  have  been  had  against  him 
if  he  had  been  sued  alone.  (Parker  v.  Jackson,  16  £arb.,  33). 
The  latter  rule  virtually  concedes  that  in  all  cases,  where  sev- 
eral are  sued  as  joint  contractors,  a  recovery  may  be  had 
against  the  parties  who  made  the  contract,  although  it  is  not 
the  joint  contract  of  all.  For  had  those  who  made  it  been 
sued  alone,  a  recovery  could  have  been  had  against  them  as  a 
matter  of  course.  (Harrington  v.  Hingham,  15  J3arb.,  524). 

The  plaintiff  is  entitled  to  judgment  on  the  verdict  against 
the  defendant  Devin. 
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BRIDGES  a.  HYATT. 

Supreme  Cowrt,  First  District;  General  Term,  February,  1856. 
COMPETENCY  OF  ASSIGNOR. — SECONDARY  EVIDENCE. 

One  who  has  made  an  absolute  assignment  of  a  claim,  may  be  called  as  a  witness 
for  his  assignee  in  a  suit  upon  the  claim,  notwithstanding  that  the  assignment 
contains  a  covenant  that  a  specified  sum  is  due  upon  it. 

Of  liquidated  damages,  as  compared  with  a  penalty. 

What  evidence  of  the  loss  of  papers,  is  sufficient  to  admit  secondary  evidence  of  their 
contents. 

Appeal  from  a  judgment  entered  by  plaintiff  on  the  report 
of  a  referee. 

MITCHELL,  J. — The  plaintiff  sues  as  assignee  of  Hynard,  a 
builder,  for  work  done  by  Hynard  for  the  defendant.  De- 
fendant had  a  lease  of  No.  446  Pearl-street,  and  Hynard 
worked  by  day's  work  altering  it,  and  finished  his  work  by 
May  1,  1848,  and  was  paid  all  but  a  balance  of  $28.  Defend- 
ant after  this,  got  possession  of  the  adjoining  house  and  lot 
No.  444  Pearl-street,  and  Hynard  contracted  with  him  to 
alter  this  building  also,  and  to  erect  a  two-story  building  on 
the  rear  of  both  lots  according  to  plans  and  specifications. 
This  was  done  by  July  15,  1848.  Hynard  testified  that  the 
defendant  owed  him  for  said  balance  of  $28 — and  for  $16  52 
of  interest,  and  for  extra  work,  the  sum  of  $281  29,  and  that 
he  rendered  defendant  a  bill  for  the  whole  with  items.  The 
referee  disallowed  the  interest  and  one  other  item,  and  allowed 
the  defendant  for  the  difference  between  the  glass  furnished 
and  that  contracted  for,  $20 ;  for  the  omission  of  corner 
plates,  or  shutters,  $6 ;  and  for  a  sum  received  by  Hynard,  $5 ; 
and  reported  $227  77,  in  favor  of  the  plaintiff. 

Hynard  proved  an  absolute  assignment  by  him  to  the  plain- 
tiff with  a  covenant  that  $281  29,  was  then  due  to  him. 

It  was  objected  that  Hynard  was  not  a  competent  witness. 
In  Freeman  v.  Spalding,  (2  Kernan,  573),  it  was  held  that  a 
residuary  legatee  was  a  competent  witness  for  an  executor 
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plaintiff,  that  he  was  not  a  person  for  whose  immediate  benefit 
the  action  was  brought — that  that  designation  of  person,  ap- 
plied only  to  one  into  whose  hands  the  money  will  necessarily 
go  when  received,  or  one  who  might  take  it  from  the  attorney 
or  sheriff,  as  his  own.  Under  that  decision,  Hynard  was 
clearly  competent  in  the  case. 

Hynard  was  to  lay  dwarf-walls  and  bridge  the  beams,  and 
he  did  not  do  that.  He  says  it  became  unnecessary  in  con- 
sequence of  the  defendant's  agreeing  to  have  floor  of  the  rear 
buildings  on  a  level  with  those  in  the  front  buildings,  and  not 
above  the  level  of  those  last,  as  first  intended ;  and  that  this 
alteration  made  it  necessary  to  excavate  earth  from  the  site 
of  the  rear  buildings. 

He  was  thus  saved  the  expense  of  making  the  dwarf-walls, 
and  of  bridging  the  boams,  yet  no  deduction  is  made  on  that 
account,  and  he  charged  extra  for  the  excavation  $58. 

He  says  the  defendant  was  present  and  said,  "  you  will  get  rid 
of  those  dwarf-walls,  by  having  the  beams  bedded  in  the  solid 
earth."  This  was  equivalent  to  a  consent  of  each  to  offset  one 
work  against  the  other.  The  $58  should  be  deducted. 

By  the  contract  the  whole  work  was  to  be  finished  by  the 
22d  day  of  June,  1848,  or  otherwise,  the  builder  was  to  pay 
the  owner  $25  per  day  for  damage.  It  was  not  completed 
until  the  16th  of  July — a  difference  of  nineteen  or  twenty 
working  days. 

Hynard  says  he  was  delayed  in  completing  the  work:  first, 
because  "there  was  considerable  rainy  weather,  and  this 
delayed  him,"  and  in  the  next  place,  by  the  digging  out  of 
the  earth  from  the  yard  he  could  not  get  along  with  the  work, 
and  it  took  eight  days  to  dig  it  out.  He  says  the  extra  work  was 
done  before  the  15th  of  July,  and  partly  before  the  22d  of 
June,  and  to  that  he  attributes  part  of  the  delay. 

The  claim  for  damages  is  by  the  contract  put  in  the  form 
of  liquidated  damages.  At  the  same  time  it  partakes  of  the 
character  of  a  penalty.  If,  in  a  job  like  this,  when  the 
builder  was  to  be  paid  $2,600,  he  had  been  unable  to  go  on 
with  the  work,  and  left  a  small  part  of  it  unfinished  for  104 
days — it  could  not  have  been  the  intention  that  he  should  be 
paid  nothing  for  his  work.  Unless  the  intent  appears  clearly 
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to  the  contrary,  or  the  delay  was  caused  wilfully  or  by  care- 
lessness, it  will  best  comport  with  the  understanding  of  the 
parties  not  to  allow  these  punitive  damages,  if  the  party 
claiming  them  has  varied  the  contract  in  such  way  as  may 
have  contributed  in  any  considerable  degree  to  the  delay. 
(Holmes  v.  Gapney,  3  Mees.  (&  TF".,  387).  Here  the  builder 
himself  explains  the  cause  of  delay ;  he  attributes  part  of  it 
to  the  rainy  weather,  part  to  the  digging  of  the  earth,  and 
part  to  the  extra  work.  The  risk  of  the  weather  he  assumed 
by  making  no  exception  on  that  account ;  he  concurred  in  the 
change  of  the  work,  and  was  saved  from  doing  other  work  by 
doing  the  excavation. 

After  it  was  shown  that  the  contract  was  changed,  if  the 
plaintiff  could  recover  for  the  delay,  the  burden  of  proof  was 
on  him,  and  he  should  show  that  the  delay  was  but  slightly 
produced  by  the  changes,  or  that  it  was  caused  by  the 
builder's  negligence  or  fault. 

The  defendant  testified  to  a  great  many  imperfections  in  the 
work.  He  was  confirmed  in  them  by  Heed,  a  disinterested 
witness,  opposed  in  part  by  Hynard. 

Reed  says  four  rows  of  bridging  were  to  be  put  in,  and  only 
two  were  put  in  ;  the  two  left  undone  would  be  worth  $5  75. 
The  floors  would  cost  $25  more  if  they  had  been  laid  accord- 
ing to  contract.  The  roof  is  not  near  the  specification ;  it  is 
of  old  stuff  (and  this  is  not,  as  to  half  of  it,  denied) :  The 
difference  in  cost  would  be  $30 ;  the  difference  in  value  much 
greater.  The  difference  between  the  skylights  as  specified  and 
as  made,  he  makes  $40.  The  difference  between  the  railing 
around  the  well-holes  and  the  partitions,  $22 ;  the  difference 
in  the  roof  of  the  front  building,  $17  50;  in  the  ceiling,  $15, 
and  some  other  items.  None  of  these  amounting  to  $155  25, 
are  allowed  by  the  referee,  except  $20,  for  the  difference  of 
glass  in  the  skylight. 

The  referee  was  inclined  to  the  opinion  that  the  defendant 
could  not  recoup  for  the  imperfections  in  the  contract  work, 
as  this  action  was  for  the  extra  work.  The  answer  is  that 
when  extra  work  is  done  which  causes  an  alteration  in  the 
original  contract,  the  original  and  the  new  contract  make 
together  but  one  contract,  and  accordingly  it  has  been  held 
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that  the  original  is  to  be  followed  still,  as  far  as  practicable. 
He,  however,  did  not  rest  his  conclusions  on  that  point,  but  on 
the  omission  of  defendant  to  set  up  some  of  the  matters  in  his 
answer,  and  others  not  being  established  to  his  satisfaction, 
and  others  being  waived  or  assented  to  by  the  defendant. 

There  is  some  evidence  that  old  boards  are  as  good  for  roof- 
ing as  new,  (although  it  is  not  likely  that  any  one  would  ever 
use  the  old  for  his  own  house),  and  that  the  skylights  were  not 
more  than  $20  cheaper  than  the  contract,  and  that  the  railing 
around  the  well-holes  was  made  of  pine,  and  to  please  the 
defendant;  under  the  circumstances  it  is  not  proper  to  inter- 
fere with  that  part  of  the  report.  It  is  not  shown  to  be  clearly 
against  the  weight  of  evidence. 

The  referee  admitted  secondary  evidence  of  the  plans,  after 
proof  that  Hynard  had  left  them  at  Purss's  shop,  and  that  he 
went  there  to  look  for  them  and  saw  Purss,  who  told  him  to 
look  in  his  desk  for  them,  and  when  he  did  so  and  could  not 
find  them  there,  Purss  told  him,  as  he  said,  that  he  must  have 
torn  or  burned  them  up.  The  defendant  had  before  testified 
that  he  last  saw  the  plans  at  Purss's  shop.  Evidence  as  to  the 
loss  of  a  paper  is  addressed  to  the  court,  and  is  not  governed 
by  the  rules  of  evidence  applicable  to  testimony  addressed  to 
a  jury  ;  hearsay  may  be  received.  In  this  case  it  was  received 
as  part  of  the  declaration  of  the  party  who  had  had  the  paper 
in  his  possession  or  control  when  it  was  last  seen  by  the  de- 
fendant ;  and  a  search  in  his  desk  without  any  declaration 
from  him  would  have  been  sufficient. 

The  $58  allowed  for  excavation  should  be  deducted  without 
costs  to  either  party,  on  the  appeal,  and  the  report  be  affirmed 
if  the  plaintiff  consent  to  this ;  otherwise  a  new  trial  should 
be  had,  without  costs  of  appeal  to  either  party. 
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KIRK  a.  YOUNG. 

Supreme  Court,  First  District;  Special  Term,  March,  1856. 
COMPLAINT. — JOINDER  OF  PLAINTIFFS. 

All  the  plaintiffs  to  an  action  should  appear  by  their  individual  and  real  names, 
unless  they  are  so  numerous  that  it  is  impracticable  for  them  so  to  do. 

Demurrer  to  a  complaint. 

This  action  was  brought  by  Kirk,  Captain  of  the  Guard  of 
Liberty,  on  behalf  of  the  members  of  the  company.  The 
defendant  demurred  to  the  complaint  for  defect  of  parties 
plaintiff. 

CLEKKE,  J. — The  language  of  section  119  of  the  Code  is  too 
unequivocal  and  broad  to  admit  of  any  doubt  that  the  legis- 
lature intended  that  when  the  parties  "  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  the 
whole,"  whether  the  action  would  have  been,  under  the  old 
system,  legal  or  equitable.  Those  distinctions,  as  two  separate 
systems  of  procedure,  are  abolished  by  the  Code ;  and  all  the 
provisions  of  the  Code  are  applicable  to  every  action,  without 
reference  to  those  distinctions. 

But  this  is  not  a  case  in  which  it  is  impracticable  to  bring 
all  the  plaintiffs  before  the  court ;  their  number  is  thirty-five, 
and  although  perhaps  too  numerous  not  to  make  it  somewhat 
inconvenient  to  the  pleader  to  recount  their  names,  it  is  cer- 
tainly not  impracticable  to  do  so;  and  without  a  very  obvious 
necessity,  the  court  should  always  require  that  all  the  persons 
interested  in  the  action  should  appear  by  their  individual  and 
real  names. 

Judgment  for  the  defendant  on  the  demurrer,  unless  the 
plaintiff  shall  amend  within  twenty  days  and  pay  the  costs  of 
this  motion. 
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FOOT  a.  HARRIS. 

Supreme  Court,  first  District;  Special  Term,  March,  1856. 
SUBSTITUTED  SERVICE. — ABSENT  DEFENDANT. — FORM  OF  ORDERS. 

The  provisions  of  the  act  to  facilitate  the  service  of  process,  (1853.)  apply  only  to 
cases  where  the  defendant  cannot  be  found  either  in  or  out  of  the  State,  or  where 
being  found,  he  avoids  or  evades  service. 

The  plaintiff  is  not  entitled  to  an  order  for  substituted  service,  where  the  papers 
show  where  the  absent  defendant  may  be  found. 

The  proper  form  of  the  order  and  mode  of  service. 

Motion  to  vacate  judgment  for  irregularity,  or  for  leave  to 
defend  upon  the  merits. 

DAVIKS,  J. — Judgment  in  this  cause  was  docketed  on  the 
first  day  of  January,  1856,  against  the  defendant  for  $4,607  90. 
The  defendant  now  moves  to  set  it  aside  for  irregularity  upon 
two  grounds. 

First.  The  defendant  being  a  resident  of  the  city  and  county 
of  New  York,  could  not  be  proceeded  against  under  the  act 
of  1853,  (Laws  of  1853,  974),  and  that  therefore  the  order 
of  December  6,  1855,  permitting  a  substituted  service  under 
that  act,  was  void. 

Second.  Conceding  said  order  to  be  valid  and  authorized  by 
the  act,  it  did  not  comply  with  its  provisions,  and  the  service 
was  not  made  in  conformity  with  them. 

It  is  further  alleged  that  if  the  judgment  be  in  all  respects 
regular,  the  defendant,  having  merits,  is  entitled  to  be  let  in 
upon  terms  to  defend  the  action. 

I.  It  clearly  appears  from  the  affidavits  and  sheriff's  certifi- 
cate used  to  obtain  the  order  of  December  6,  1855,  that  the 
defendant  resided  at  Carmensville  in  the  city  and  county  of 
New  York,  and  was  then  in  Europe,  and  the  time  of  his  return 
•was  uncertain.  That  his  family  was  then  residing  there. 

The  provisions  of  subdivision  2,  of  section  135  of  the  Code, 
are,  "When  the  defendant  being  a  resident  of  this  State  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  the  summons,  or  keeps  himself  concealed 
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therein  with  the  like  intent,"  the  plaintiff  may  apply  for  an 
order  of  publication,  &c. 

But  it  is  not  alleged,  in  these  affidavits  or  certificate,  that  the 
defendant  had  departed  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  the  summons,  or  that  he  kept  himself 
concealed  therein  with  the  like  intent. 

These  provisions  of  the  Code  are  therefore  inapplicable  to 
the  case  there  presented.  The  case  of  Yan  Rensselaer  v.  Dun- 
bar,  (4  How.  Pr.  R.,  151),  is  full  authority  for  this  position. 
In  that  case  the  facts  showed  that  the  defendant  was  a  resident 
of  the  State,  that  when  the  officer  came  to  serve  the  summons 
his  wife  fastened  the  door  and  refused  admittance.  At  other 
times  the  approach  of  the  officer  was  heralded  by  the  sounding 
of  horns,  and  the  defendant  appeared,  but  kept  too  far  off  to 
enable  him  to  serve  the  summons.  The  officer  approached  the 
defendant  near  enough  to  inform  him  of  the  object  of  his  visit, 
but  was  not  able  to  come  up  with  the  defendant,  who  rode 
off  out  of  sight,  and  the  officer  could  not  serve  the  process. 
Hand,  J.,  held  that  this  provision  of  the  Code  did  not  authorize 
a  publication  under  these  circumstances.  He  says,  not  only 
must  there  be  a  failure  to  find  the  defendant  within  the  State, 
after  due  diligence,  but  if  he  is  a  resident,  he  must  depart  the 
State,  or  keep  himself  concealed  therein,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  the  summons. 
The  statute  requires  proof  of  concealment  with  intent  to  de- 
fraud creditors  or  to  avoid  the  service  of  the  summons. 

The  case  presented  by  these  affidavits  and  certificate,  is  in 
all  respects  similar  that  of  Close  v.  Van  Husen,  (6  How.  Pr. 
E.,  157).  In  that  case,  Willard,  J.,  held  it  did  not  fall  within 
the  provisions  of  the  Code,  but  was  provided  for  by  the  act  of 
April  12,  1842,  (Laws  of  1842,  363,)  which  is  now  incorpo- 
rated in  the  Revised  Statutes. 

If  this  be  so,  then  the  plaintiff  should  have  adopted  the 
course  there  marked  out,  and  which  seems  to  be  the  only  pro- 
vision of  law  applicable  to  the  facts  presented  unless  the  case 
falls  within  the  provisions  of  the  act  of  1853. 

The  provisions  of  that  act  are,  that  if  proper  and  diligent 
effort  has  been  made  to  serve  the  process  on  the  defendant, 
residing  in  this  State,  in  any  action,  and  that  such  defendant 
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cannot  be  found,  avoids  or  evades  such  service,  so  that  the 
service  cannot  be  made  personally,  upon  such  facts  being  made 
to  appear  to  a  judge,  he  may  make  an  order  directing  the  ser- 
vice of  the  summons  to  be  made  "  by  leaving  a  copy  thereof 
at  the  residence  of  the  person  to  be  served,  with  some  person 
of  proper  age,  if  admittance  can  be  obtained,  and  such  proper 
person  found  who  will  receive  the  same,  and  if  admittance 
cannot  be  obtained  or  any  such  proper  person  found  who  will 
receive  the  same,  by  affixing  the  same  on  the  outer  door,"  &c. 

I  am  not  able  to  distinguish  the  case  now  under  considera- 
tion from  that  of  Collins  v.  Cawffield,  (9  How.  Pr.  E.,  519), 
where  Harris,  J.,  held,  that  the  provisions  of  this  statute  only 
apply  to  the  case  when  the  defendant  cannot  be  found  either 
in  or  out  of  the  State,  or  being  found,  avoids  or  evades  personal 
service.  Then  the  defendant  was  a  resident  of  this  State,  and 
in  April  the  plaintiff  presented  a  petition  for  an  order  for  sub- 
stituted service,  setting  forth,  that  the  defendant  could  not 
be  found  within  this  State,  but  that  on  going  to  his  residence  to 
make  such  service  he  was  informed  by  the  wife  of  the  defend- 
ant, that  he  was  then  in  Ohio,  and  that  she  did  not  expect  him 
back  that  summer,  except  on  a  visit.  Harris,  J.,  says,  "  The 
officer  employed  to  make  the  service  was  informed  when  he 
went,  that  the  only  obstacle  in  the  way  of  the  personal  service 
was,  that  he  was  out  of  this  State.  Such  a  case  is  not  within 
the  terms  or  intent  of  the  act  of  1853.  *  *  *  Before  the  sub- 
stituted service  provided  by  that  act  can  be  resorted  to,  it 
must  be  shown  that  the  defendant  cannot  be  found,  either  in  or 
out  of  the  State,  or  that  he  avoids  or  evades  personal  service. 

From  the  facts  presented  to  the  judge,  at  the  time  this  order 
for  substituted  service  was  made,  it  is  quite  clear  to  my  mind 
that  they  did  not  authorize  it,  and  that  therefore  the  service 
must  be  set  aside. 

H.  I  think  also  the  order  is  defective  in  not  directing  the 
service  to  be  made  in  accordance  with  the  provisions  of  the  act 
of  1853.  By  a  comparison  of  it  with  the  act,  the  variance  will 
be  seen. 

The  statute  requires  the  substituted  service  to  be  made  at 
the  residence  of  the  person  to  be  served,  with  some  person  of 
proper  age  if  admittance  can  be  obtained ;  if  not  obtained,  by 
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affixing  the  same  to  the  outer  or  other  door  of  said  residence. 
The  word  "  residence"  as  used  here  is  clearly  synonymous  with 
that  of  dwelling  house.  Webster  defines  "  residence"  to  be  "  a 
dwelling,"  "  habitation."  Now  the  order  directs  the  summons 
to  be  served  upon  the  defendant  by  leaving  a  true  copy  thereof 
with  some  person  of  suitable  age  and  discretion  at  his  place 
of  residence. 

The  manner  of  service  seemed  to  have  been  in  compliance 
with  the  order,  but  not  with  the  statute,  and  I  must  therefore 
hold  it  to  be  imperfect  and  as  not  authorizing  the  entry  of  the 
judgments. 

I  am  therefore  constrained  to  make  an  order  setting  aside 
the  judgment,  though  from  the  facts  disclosed  in  the  affidavits 
read  in  opposition,  I  should  have  been  gratified  to  retain  it,  if 
I  had  thought  it  could  be  legally  done.  The  motion  to  vacate 
is  granted  with  $10  costs  of  motion. 


ORR'S  CASE. 
Supreme  Court,  first  District'  Special  Term,  March,  1856. 

SUPPLEMENTARY    PROCEEDINGS. — ASSIGNEE    OF    JUDGMENT. — 
SECOND  EXAMINATION. 

The  assignee  of  a  judgment  may  institute  supplementary  proceedings  under  the 

Code,  although  the  party  applying  became  the  assignee  of  the  judgment  after  the 

execution  was  returned  unsatisfied. 
After  an  examination  of  judgment  debtor  on  supplementary  proceedings,  had  before 

a  referee,  has  been  once  completed  and  closed,  it  cannot  be  re-opened  except  upon 

special  order  for  that  purpose. 
After  a  judgment  creditor  has   had  one  complete  examination  of  his  debtor,   he 

cannot  institute  a  new  examination  as  if  it  were  the  first,  but  must  apply  on 

notice  and  affidavits  showinga  special  reason  why  a  new  examination  should 

be  had,  for  an  order  for  that  purpose. 

Motion  to  discharge  an  order  for  the  re-examination  of  a 
judgment  debtor. 

DAVIES,  J. — In  this  case  judgment  was  recovered  against 
the  defendants  Benton  and  Orr,  on  December  9, 1854.  Execu- 
tion was  issued,  returned  unsatisfied,  and  in  March,  1855,  an 
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order  was  made  for  the  examination  of  the  defendants,  a 
referee  was  appointed,  and  such  examination  had  of  each 
defendant.  The  examinations  were  concluded  before  him  in 
September  last,  when  property  of  the  defendant,  Orr,  was 
discovered,  and  it  is  alleged  on  the  part  of  the  defendant 
Benton,  whom  it  is  now  proposed  to  examine,  that  Orr  has,  in 
fact,  paid  the  debt  to  the  plaintiff,  who  thereupon  on  Septem- 
ber 22,  1855,  assigned  the  judgment  to  Lewis  and  "Woodruff, 
who  as  assignees  make  this  application  for  the  examination  of 
the  defendant,  Benton.  He  alleges  in  his  affidavit,  that  this 
proceeding  is  in  fact  for  the  benefit  of  his  co-defendant,  Orr, 
who  is  the  only  party  now  interested  in  the  judgment,  and 
that  he,  Orr,  is  largely  indebted  to  the  firm  of  Benton  & 
Orr. 

I  am  satisfied  on  examination  of  the  cases  that  the  assignee 
of  a  judgment  may  institute  supplementary  proceedings  under 
the  Code,  although  the  party  applying  became  the  assignee 
of  the  judgment  after  the  execution  upon  the  judgment  has 
been  returned  unsatisfied.  (Lindsey  v.  Sherman,  1  C.  JR.  2V.  /£, 
25  ;  Hugh  v.  Rohlin,  A,  232  ;  Ross  u.  Chessman,  75.,  91). 

The  case  of  Gleame  v.  George,  (7  Paige,  121),  overrules  the 
case  of  Waterman  v.  Russell,  (1  Edw.,  Ch.  509),  where  a  dif- 
ferent rule  was  established  by  the  Vice  Chancellor  of  the  First 
Circuit. 

The  assignees  of  this  judgment  would  therefore  have  a  right 
to  this  remedy,  if  it  has  not  already  been  exhausted.  In  my 
judgment  it  has. 

The  proceeding  under  the  Code  is  likened  to,  and  is  regarded 
as  a  substitute  for  the  creditor's  bill  under  our  former  system 
of  chancery  practice,  and  the  rules  settled  in  reference  to  the 
proceedings  under  those  bills,  may  with  propriety  be  regarded 
as  controlling,  when  not  altered  by  tjie  Code  or  the  practice 
under  it.  (Griffin  v.  Dominguet,  2  Duer,  658 ;  Davis  v. 
Turner,  4  How.  Pr.  R.,  190,  First  Rep.  of  Com.  on  Practice  & 
Pleading,  201). 

It  is  quite  clear  from  the  facts  disclosed  that  the  examina- 
tion of  the  defendant,  Benton,  was  completed  before  the 
referee,  and  that  it  was  as  full  and  ample  as  the  party  seeking 
it  desired.  After  it  was  thus  finished,  and  after  the  assign- 
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ment  of  the  judgment  (and  payment  of  it,  as  alleged  by  de- 
fendant Benton),  the  assignees  applied  to  the  referee  for  a 
further,  or  re-examination  of  the  defendant  Benton.  This  the 
referee  declined  to  permit,  on  the  ground  that  he  had  completed 
the  same,  and  that  his  power  was  exhausted.  In  this  he  is 
sustained  by  the  opinion  of  Chancellor  Walworth  in  the  case 
of  Hudson  v.  Plets,  (11  Paige,  181).  He  then  held  that  when 
the  examination  of  the  defendant  had  been  once  closed,  the 
master  had  no  authority  to  issue  a  new  summons  for  the  pur- 
pose of  compelling  the  defendant  to  attend  before  him,  and 
submit  to  a  new  examination,  without  a  special  order  of  the 
court  for  that  purpose.  He  says  that  the  master  is  not  author- 
ized to  keep  the  reference  open  interminably,  to  enable  the 
complainant  to  harass  the  defendant  with  attendances  and  re- 
examinations  as  often  as  the  complainant  thinks  proper.  If 
the  complainant  wished  a  further  examination,  he  must  apply 
to  the  court  upon  proper  affidavits  and  notice  to  the  adverse 
party  for  an  order  authorizing  the  same. 

This  has  not  been  done  in  this  case  now  under  consideration, 
and  the  defendant  has  been  proceeded  against  as  if  no  ex- 
amination in  reference  to  his  property  had  been  had.  It 
cannot  be  sustained  upon  either  principle  or  authority. 

In  Corving  v.  Tooker  (5  Sow.  Pr.  7?.,  16),  Harris,  Justice, 
says,  in  reference  to  an  examination  like  this,  in  proceedings 
supplementary  to  the  execution,  that  "  the  examination  is  in 
its  nature  and  effect  an  answer  to  a  complaint" 

In  this  I  entirely  concur,  and  it  seems  to  me  that  sufficient 
grounds  are  not  shown,  why  the  defendant  Benton  should  be 
called  on  to  put  in  another  or  further  answer  to  this  complaint. 

The  order,  therefore,  for  his  re-examination  must  be  dis- 
charged, but  without  costs. 
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DRESSER  a.  WICKES. 

Su/preme  Court,  Dutchess,  Special  Term  •  March,  1856. 
COSTS. — DELAY. 

What  amounts  to  laches,  in  bringing  on  a  motion  for  a  readjustment  of  costs. 

The  provision  of  2  Rev.  Stats.,  617,  §  26,  that  where  there  are  two  or  more 
distinct  causes  of  action  in  separate  counts,  the  plaintiff  shall  recover  costs  on 
the  issues  found  for  him,  and  the  defendant  on  those  found  in  his  favor,  is  not 
abrogated  by  the  Code. 

Application  by  the  defendant  for  a  readjustment  of  plain- 
tiff's costs. 

Mr.  Van  Pelt,  for  the  application. 
The  plaintiff  in  person,  opposed. 

EMOTT,  J. — The  plaintiff  objects  that  the  defendant  is  too 
late  with  this  application  for  a  readjustment  of  the  costs  of 
this  action. 

The  costs  were  settled  by  the  Clerk  of  "Westchester  County, 
on  the  1st  of  November,  1855.  There  appear  to  have  been 
some  proceedings  with  a  view  to  apply  to  the  court  at  the 
January  special  term,  to  set  aside  his  adjustment;  but  it  is  not 
very  clear  what  they  were,  or  why  they  were  ineffectual. 
This  motion  was  noticed,  however,  for  the  February  special 
term  in  Orange  County,  where  a  default  was  taken,  which  has 
now  been  set  aside  on  terms.  There  are  no  special  terms  ap- 
pointed in  Westchester  County  except  at  the  circuits,  and  I 
do  not  think  the  test  of  legal  diligence  in  bringing  on  a  motion, 
should  be  applied  with  reference  to  the  number  of  circuits 
which  may  have  been  held  in  other  counties  than  that  in 
which  the  cause  belongs ;  but  with  reference  to  the  terms  held 
on  the  first  Monday  in  every  month,  specially  for  non-enumer- 
ated business,  together,  perhaps,  with  the  terms  held  with 
circuits,  if  any,  in  the  county  where  the  cause  belongs.  I 
think,  therefore,  this  motion  is  in  time. 

The  action  was  to  recover  possession  of  two  separate  lots  of 


NEW-YORK.  461 


Dresser  a.  Wickes. 


lands  described  in  two  separate  counts.  As  to  one,  the 
plaintiff  had  a  verdict,  and  as  to  the  other,  the  defend- 
ant. Each  count,  therefore,  contained  a  separate  cause 
of  action,  and  the  defence  must  not  only  have  been  distinct 
but  different  as  to  each.  The  defendant  claimed  before  the 
clerk,  that  all  the  disbursements  made  by  the  plaintiff  in  pre- 
paring and  trying  the  issue  upon  which  he  was  defeated, 
should  be  disallowed — and  produced  an  affidavit  specifying 
which  of  the  witnesses,  fees,  and  disbursements  were  incurred 
in  the  preparation  or  trial  of  this  issue  exclusively. 

The  clerk  refused  to  strike  out  these  disbursements,  and 
allowed  and  entered  the  whole  amount  entered  by  the  plain- 
tiff. I  think  he  was  wrong.  By  2  Rev.  Stats.,  617,  section 
26,  it  is  provided  that  when  there  are  two  or  more  distinct  causes 
of  action  in  separate  counts,  the  plaintiff  shall  recover  costs 
on  the  issues  found  for  him,  and  the  defendant  on  those  found 
in  his  favor.  I  think  this  provision  is  not  repealed  by  the 
Code.  And  previous  to  the  revision  of  the  statutes  it  was 
well  settled  that  when  there  were  separate  issues — and  some 
were  found  for  one  party  and  some  for  the  other,  even  if 
there  was  but  one  cause  of  action  and  one  party  had  judgment 
upon  the  whole  record,  he  could  only  have  costs  of  the  issue 
found  in  his  favor.  (Osborn  v.  Lawrence,  9  Wend.  445, 16  East, 
129,  12  Wend.,  489).  When  the  causes  of  action  were  sepa- 
rate and  the  plaintiff  recovered  as  to  part,  and  the  defendant 
had  a  verdict  on  an  issue  of  fact  as  to  the  residue,  it  would 
seem  that  the  defendant  would  have  costs  against  the  plaintiff 
for  the  counts  and  pleas,  &c,  on  which  he  succeeded. 

Since  the  statute,  certainly,  when  there  was  a  verdict  for  the 
defendant  on  one  count  of  a  declaration  containing  a  separate 
cause  of  action,  and  for  the  plaintiff  on  the  residue,  each  party 
was  entitled  to  costs  against  the  other,  upon  the  issue  as  to 
which  he  was  successful.  (Briggs  v.  Anson,  4  Hill.,  538). 

This  rule  was  applied  in  Crittenden  v.  Crittenden,  (1  Hill, 
359),  to  an  action  of  ejectment  where  the  plaintiff  had  in 
different  counts  claimed  the  laud  in  question,  in  one  count  as 
tenant  in  dower  and  in  others  in  fee  as  heir-at-law,  and  a 
verdict  had  been  found  for  the  plaintiff  on  one  count  and  for 
the  defendant  on  the  others.  The  defendant's  costs  of  these 
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counts  and  of  the  trial  of  the  issues  upon  them,  were  taxed 
and  set  off  against  the  plaintiff's  costs  of  the  cause.  And  this, 
although  there  was  but  one  plea  under  the  statute,  not  guilty 
to  the  whole  declaration. 

In  the  present  case  two  separate  lots  of  land  were  claimed 
in  different  counts,  a  separate  answer  was  put  in  and  an  issue 
made  as  to  each. 

The  defendant  does  not  ask  on  this  motion  to  have  costs 
against  the  plaintiff,  but  only  to  have  the  witnesses'  fees  and 
disbursements  incurred  by  the  plaintiff  in  trying  the  issue, 
made  on  the  second  count  on  which  the  defendant  had  the 
verdict,  stricken  out  of  the  plaintiff's  costs.  I  think  he  is 
entitled  to  this.  And  there  will  be  a  readustment  of  the 
costs  by  the  clerk  of  "Westchester  County  accordingly,  on 
proper  notice  to  the  defendant.  No  costs  of  this  motion  to 
either  party. 


SANDFORD  a.  CARR. 

Supreme  Court,  First  District ;  Special  Term,  March,  1856. 
SUPPLEMENTARY  PROCEEDINGS. — EXAMINATION  OF  WITNESSES. 

A  witness  examined  on  supplementary  proceedings,  respecting  property  of  the  judg- 
ment debtor,  is  bound  to  answer  all  such  questions  as  may  be  put  concerning 
such  property. 

He  is  not  to  be  excused  from  answering  because  he  sets  up  a  claim  to  the  property 
which  is  the  subject  of  examination. 

Application  to  compel  a  witness  examined  upon  supple- 
mentary proceedings  to  answer  a  question  propounded. 

DA  VIES,  J. — The  defendant  in  this  action  has  been  examined, 
under  the  provisions  of  the  Code,  authorizing  proceedings 
to  the  execution.  The  proceedings  are  a  substitute  for  a 
creditor's  bill,  so  well  known  under  our  former  system  in  the 
Court  of  Chancery. 
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The  object  of  the  provisions  of  section  292  of  the  Code  is,  to 
discover  property  of  the  defendant  which  ought  to  be  applied 
upon  the  judgment  recovered  against  him.  For  this  purpose, 
it  authorizes  a  judge  to  make  an  order  requiring  the  judgment 
debtor  to  appear  and  answer  concerning  the  property  which 
he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment.  This  section  of  the  Code  further  provides  that  on 
such  examination,  either  party  may  examine  witnesses  in  his 
behalf. 

The  obvious  meaning  of  this,  is  that  the  judgment  creditor 
may  examine  witnesses  concerning  the  property  of  the  judg- 
ment debtor,  which  it  is  alleged  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment. 

H.  P.  Carr  is  called  by  the  judgment  creditor  as  a  witness, 
and  answers  that  he  is  the  son  of  the  defendant ;  that  he  was 
once  the  owner  of  the  furniture  of  the  house  where  the  de- 
fendant now  lived,  and  that  his  father  owned  it  before  he  did. 
He  is  then  asked — how  was  it  that  you  came  into  possession  of 
the  property?  This  question  is  objected  to,  and,  as  I  under- 
stand, by  counsel  acting  as  counsel  of  the  witness,  on  the  ground 
that  as  it  appears  he  claims  to  own  the  property,  no  further 
inquiry  can  be  made  concerning  it. 

The  witness  is  bound  to  answer  all  such  questions  as  may 
be  put  concerning  the  property  of  the  defendant.  He  is  not 
a  party  to  the  proceeding,  and  is  not  therefore  entitled  to  have 
counsel  on  his  examination.  He  must  be  regarded  as  a 
stranger  to  these  proceedings.  (Corning  v.  Tooker,  5  How. 
Pr.  R.,  16).  The  concluding  part  of  this  section  seems  to  me 
clearly  to  indicate,  that  the  framers  of  the  Code  intended  to 
authorize  a  most  thorough  and  searching  examination.  It  is, 
that  "  no  person  shall  on  examination  pursuant  to  this  chapter, 
be  excused  from  answering  any  question,  on  the  ground  that 
his  examination  will  tend  to  convict  him  of  the  commission 
of  a  fraud  ;  but  his  answer  shall  not  be  used  as  evidence 
against  him  in  any  criminal  proceedings  or  prosecution." 

Can  it  be  contended  therefore  with  propriety,  that  when  the 
legislature  had  authorized  an  examination  so  searching,  as  to 
compel  a  witness  to  prove  a  fraud,  when  his  testimony  but  for 
the  protection  of  this  section  might  be  used  as  evidence  to 
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convict  him  of  a  crime,  a  witness  is  to  be  excused  from  an- 
swering because  he  sets  up  a  claim  to  the  property  which  is 
the  subject  of  the  investigation  ?  I  think  clearly  not.  Such 
a  principle  if  maintained,  would  certainly  defeat  the  legisla- 
tive intention,  and  utterly  preclude  a  judgment  creditor  from 
ever  inquiring  into  property  of  the  judgment  debtor,  if  the 
same  were  claimed  by  any  one  else.  Of  course  no  witness  could 
ever  be  examined  in  relation  to  it,  as  all  inquiry  is  to  be  stop- 
ped, if  the  witness  says  either  I  "  claim  to  own  the  property," 
or,  "  some  one  else,  besides  the  judgment  debtor,  claims  to 
own  it." 

I  fully  concur  in  the  remarks  of  Mann,  Justice,  in  Le  Roy 
v.  Halsey  (1  C.  JR.  N.  /£,  275).  That  was  a  case  of  an  ex- 
amination of  the  defendants  under  this  section,  and  I  do  not 
see  why  it  is  not  as  applicable  to  a  witness  as  to  the  defend- 
ant. This  section  of  the  Code,  in  my  judgment,  places  them 
upon  the  same  footing,  so  far  as  the  examination  is  concerned. 
He  says :  "  The  object  of  the  examination  is  to  ascertain 
whether  the  debtor  has  any  property  subject  to,  or  exempt  from 
the  execution,  which  ought  to  be  applied  to  the  plaintiff's 
claim.  The  debtor  is  required  to  appear  and  answer  "  con- 
cerning his  property,"  that  is,  the  property  belonging  to  him 
at  the  time  of  the  examination  or  bound  by  the  judgment ;  and 
every  question  tending  to  throw  light  on  that  subject  is  perti- 
nent. It  is  not  sufficient  that  the  defendant  answer  generally 
that  he  has  no  property,  the  plaintiff  may  prosecute  his  inqui- 
ries notwithstanding  such  an  answer.  If  the  defendant  is  in 
possession  of  any  property,  the  plaintiff  may  ask  when,  and 
where,  and  how  he  obtained  the  possession,  and  on  what  terms 
he  holds  it.  If  the  defendant  is  not  in  the  possession  of  any 
property,  he  may  be  asked  whether  he  had  any  or  was  in- 
terested in  any  a  short  time  previous  to  the  judgment,  and 
what  has  become  of  it,  and  if  he  answers  that  he  has  sold  it 
absolutely,  he  may  be  asked  what  were  the  conditions  of  the 
sale,  and  what  has  became  of  the  proceeds,  so  as  to  ascertain 
whether  any  portion  of  them  is  yet  due  to  him.  But  if  it 
appear  that  he  has  not  in  his  possession  or  under  his  control, 
any  portion  of  such  proceeds,  the  inquiry  respecting  such 
property  or  proceeds  can  go  no  further.  There  is,  in  such  case, 
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nothing  for  the  creditor  to  receive.  If  the  answer  to  the  ques- 
tion raised  any  doubt  as  to  the  bona  fides  of  the  suit,  the  ex- 
amination may  be  thorough  on  that  point,  as  a  fraudulent  trans- 
fer of  property  may  not  afford  any  protection  against  a  creditor. 
(Greene  v.  Hicks,  I  Barb.  Ch.  R,  316,  317). 

The  witness  must  answer  the  question  propounded,  and  all 
such  other  questions  as  fall  within  the  principles  of  the  preced- 
ing opinion. 


CORBIN  a.  GEORGE. 

Supreme  Court,  Delaware  Special  Term,  January,  1856. 

ANSWER. — WAIVER  OF  FORMAL  DEFECTS  IN. — UNCERTAIN  AND 
ALTERNATIVE  PLEADING. 

Where  defendants  served  an  answer  containing  several  defences,  which  were  sepa- 
rately stated  but  not  numbered  as  required  by  Rule  86,  but  the  answer  was  re- 
tained without  objection  by  the  plaintiff's  attorney, — Held  that  the  plaintiff  waived 
the  irregularity  of  not  numbering  the  defences,  by  not  returning  the  answer  with 
notice  of  the  objection. 

Alleging  that  a  party  made  one  or  other  of  several  representations  is  alternative 
pleading,  which  was  never  good  under  any  system  of  practice. 

Where  on. a  motion  the  moving  party  succeeds  in  part  and  is  defeated  in  part,  no 
costs  should  be  allowed  to  either  party. 

Motion  that  defendants  be  required  to  make  their  answer 
more  definite  and  certain. 

This  action  was  brought  by  the  plaintiff,  Eleanor  Corbin,  as 
executrix  of  Timothy  Corbin,  deceased,  against  John  and  Al- 
fred George,  to  recover  the  amount  due  on  a  contract  for  the 
sale  of  real  estate,  made  by  the  deceased  with  the  defendants. 
The  answer  contained  four  defences.  The  plaintiff  moved  for 
an  order  requiring  the  defendants  to  make  their  answer  definite 
and  certain,  claiming  that  a  certain  portion  of  the  answer  was 
so  indefinite  or  uncertain,  that  the  precise  nature  of  the  defence 
was  not  apparent. 

The  defence,  to  a  portion  of  which  the  objection  was  made, 
was  in  substance  that  the  deceased  procured  the  defendants' 
VOL.  II.— 30 
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signatures  to  the  contract  by  fraudulent  representations  as  to 
his  title  to  the  real  estate,  by  falsely  and  fraudulently  alleging 
and  pretending  to  the  defendants  that  "  one  Peter  S.  Hofi'man, 
(from  and  through  whom  said  Corbin  and  his  assigns  pretended 
to  hold  and  claim  title,  by  virtue  of  the  foreclosure  of  a  mort- 
gage executed  thereon,  by  said  *Peter  S.  Hoffman  to  one  Ran- 
som or  Horace  Woolcott)  had  a  perpetual  lease  in  the  usual 
form,  of  the  said  premises,  or  a  deed,  or  a  contract,  or  writing 
for  a  deed,  or  lease  from  Freeborn  Garretson,  or  Walter  Cun- 
ningham, or  the  owner  in  fee  of  the  land."  The  portion  of  the 
answer  objected  to  is  that  from  the  asterisk  to  the  end. 

The  plaintiff  also  asked  that  the  above  be  struck  out  of  the 
answer  as  vague,  indefinite,  and  uncertain. 

The  plaintiff  further  moved  that  the  entire  answer  be  struck 
out  as  redundant,  upon  the  ground  that  the  defences  of  set-off 
and  counter  claims  therein  stated,  are  not  divided  off;  that 
each  defence  is  not  separately  stated,  and  plainly  numbered ; 
that  several  causes  or  defences  are  mixed  and  united  contrary 
to  the  rules  and  practice  of  this  court. 

William  Yeomans,jr.,  for  the  motion. 
J.  R.  Allaben,  opposed. 

BALCOM,  J. — The  answer  contains  four  distinct  defences  to 
the  action,  and  they  are  separately  stated  as  required  by 
86  Rule  of  this  court :  but  they  are  not  numbered  as  they 
should  have  been  according  to  said  rule.  The  objection  that 
the  defences  are  not  numbered  is  technical  in  this  case,  as  they 
are  separately  stated,  so  neither  the  plaintiff  nor  the  court  can 
be  embarrassed  in  considering  them.  If  the  plaintiff's  attor- 
ney had  seriously  desired,  that  the  defences  should  be  num- 
bered, lie  should  have  returned  the  answer  with  the  objection, 
that  the  several  defences  therein,  were  not  numbered  accord- 
ing to  Rule  86  of  the  court.  The  omission  to  return  the  an- 
swer with  the  objection  to  it  has  been  held  to  be  a  waiver  of 
such  a  technical  irregularity.  (Sawyer  v.  Schoonmaker,  8  How. 
Pr.  7?.,  198 ;  Strauss  v.  Parker,  9  How.  Pr.  R.,  342).  The 
defendant's  attorney  shows  by  his  affidavit  that  the  plaintiff's 
attorney  informed  him,  he  did  not  cure  whether  the  defences 
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were  numbered,  or  that  he  did  not  make  this  motion  on  that 
ground.  This  point  was  barely  mentioned  on  the  argument 
of  the  motion,  and  it  will  be  regarded  as  waived.  That  branch 
of  the  motion  which  asks  to  have  the  entire  answer  stricken 
out  must  therefore  be  denied. 

Certain  allegations  in  the  answer  forming  part  of  the  second 
defence  are  objected  to,  as  indefinite  or  uncertain.  They  are 
that  Timothy  Corbin,  deceased,  induced  the  defendants  to  exe- 
cute the  contract  set  out  in  the  complaint  by  falsely  alleging 
and  pretending  to  the  defendants,  that  "  one  Peter  S.  Hoffman, 
(from  and  through  whom  said  Corbin  and  his  assigns  pretended 
to  hold  and  claim  title  [to  the  premises  described  in  the  con- 
tract] by  virtue  of  the  foreclosure  of  a  mortgage  executed 
thereon  by  said  Peter  S.  Hoffman  to  one  Ransom  or  Horace 
Wolcott)  had  a  perpetual  lease  in  the  usual  form,  of  the  said 
premises,  or  a  deed,  or  a  contract,  or  writing  for  a  deed,  or 
lease  from  Freeborn  Garretson  or  Walter  Cunningham,  or  the 
owner  of  the  fee  of  said  land."  More  disjunctive  conjunctions 
are  here  used  than  the  rule  allows,  which  requires  pleadings 
to  be  certain  and  definite.  All  that  the  allegations,  which  are 
objected  to,  mean,  is  simply  that  Timothy  Corbin,  deceased, 
made  to  the  defendants,  one  of  the  several  representations  above 
mentioned  ;  not  that  he  made  all  of  them.  This  is  what  may 
be  called  alternative  pleading,  which  never  was  good  under 
any  system  of  practice,  (Tift  v.  Tift,  4  Denio,  175 ;  Boyce  v. 
Brown,  7  harbour,  80 — 1  Chitty's  PL,  271,  Seventh  Am.  Edi- 
tion). 

Prior  to  the  Code  in  an  action  of  covenant,  where  the  plain- 
tiff declared  that  the  defendant  covenanted  to  pay  the  plaintiff 
$250,  "  in  manner  following,  to  wit,  $125  on  the  20th  of  May 
ensuing,  and  $125  on  the  20th  of  May,  1811 ;"  and  the  breach 
assigned  was,  that  "  the  said  $125  ought  to  have  been  paid, 
but  the  said  sum  of  $125  is  yet  unpaid  ;"  on  demurrer,  it  was 
held,  the  breach  was  not  well  assigned,  as  it  did  not  appear 
with  sufficient  certainty,  which  of  the  two  sums  of  $125,  had 
not  been  paid,  (Carpenter  v.  Alexander,  9  Jo/ins.  7?.,  291). 
The  rule  requiring  certainty  and  precision  in  pleadings  has 
been  somewhat  relaxed  by  the  Code  ;  but  certainty  to  a  rea- 
sonable extent  is  still  required.  And  "  when  the  allegations 
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of  a  pleading  are  so  indefinite  or  uncertain,  that  the  precise 
nature  of  the  charge  or  defence  is  not  apparent,  the  court 
may  require  the  pleading  to  be  made  definite  and  certain  by 
amendment."  (Code,  §  160.)  The  allegations  of  the  second 
defence  in  this  action,  before  mentioned,  and  which  are  speci- 
fically pointed  out,  in  the  notice  of  this  motion,  are  too  uncer- 
tain and  indefinite  for  correct  pleading  under  the  Code.  If  the 
objectionable  pleading  could  be  construed  to  mean  that  the 
deceased  stated  to  the  defendants,  that  Hoffman  had  a  perpe- 
tual lease,  and  if  he  had  not  such  a  lease,  that  he  had  a  con- 
tract, and  so  on  through,  then  the  allegations  would  not  be 
exceptionable  under  the  Code ;  but  the  obvious  import  of  the 
allegations  is  that  the  deceased  told  the  defendants,  that  Hoff- 
man had  one  of  such  instruments  affecting  the  title  to  the 
premises  which  he  contracted  to  sell  to  the  defendants ;  and 
that  he  specified  which  instrument  he  wanted  the  defendants 
should  believe  Hoffman  had.  An  order  must  be  entered  that 
the  second  defence  contained  in  the  answer  be  struck  out, 
unless  the  defendants  amend  their  answer  within  twenty  days 
after  the  service  of  a  copy  of  the  order  on  their  attorney,  so 
as  to  make  the  allegations  in  the  second  defence  definite  and 
certain. 

The  plaintiff  has  only  succeeded  in  part  on  this  motion,  and 
for  that  reason  he  is  not  entitled  to  costs.  (Whipple  v.  Wil- 
liams, 4  How.  Pr.  R.,  28 ;  Steam  Navigation  Co.  v.  Weed,  8 
Hwo.  Pr.  R.,  50 ;  Penfield  v.  White,  8  Id.,  88 ;  Bates  v.  Loo- 
mis,  5  Wend.,  78). 


BLYTHE  a.  TOMPKINS. 

Supreme  C&wrt,  Tompkins  Special  Term,  March,  1856. 
LIABILITY  OF  MINISTERIAL  OFFICER. — WARRANT. — WHEN  VOID. 

A  justice  of  the  peace  acts  ministerially  in  issuing  and  delivering  a  criminal  warrant 

to  an  officer  to  be  executed. 
If  such  warrant  is  not  valid  on  its  face,  the  justice  who  issues  and  the  officer  who 

executes  it  are  liable  for  assault  and  battery  and  false  imprisonment  at  the  suit 

of  the  person  arrested  upon  it. 
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The  justice  is  liable  in  such  case  although  he  acted  in  good  faith,  and  although  there 
was  before  him  sufficient  proof  to  have  authorized  him  to  issue  a  valid  warrant. 

A  magistrate  is  not  liable  for  errors  committed  by  him  while  he  acts  judicially,  if  he 
has  jurisdiction  of  the  subject  matter. 

All  officers  who  act  ministerially,  must  see  that  the  processes  they  execute  are  valid 
on  their  face,  or  they  are  liable  for  their  acts  under  them. 

The  statutes  of  this  State  require  that  all  criminal  warrants  shall  show  the  offence 
with  which  the  accused  is  charged  ;  they  must  recite  the  accusations  or  they  are 
void. 

But  it  seems  that  there  are  exceptions  to  this  rule. 

The  place  where  the  offence  is  committed  as  well  as  other  facts  sufficient  to  consti- 
tute an  offence,  must  be  stated  in  the  warrant  of  arrest,  if  issued  before  indict- 
ment 

Where  the  offence  is  triable  by  a  court  of  special  sessions  the  charge  against  the 
defendant  as  stated  in  the  warrant  of  arrest, — not  the  complaint  upon  which  the 
warrant  issues — is  the  accusation  to  which  the  accused  must  plead. 

By  the  common  law  a  defendant  might  be  tried  for  a  misdemeanor,  in  his  absence 
after  he  had  once  appeared. 

The  common  law  is  so  far  changed  by  statute  in  this  State  that  no  one  indicted  for 
a  misdemeanor  can  be  tried  unless  he  be  present  either  personally  or  by  his  attor- 
ney duly  authorized  for  that  purpose. 

A  person  convicted  of  a  misdemeanor  may  be  sentenced  to  pay  a  fine,  although  he 
is  not  present  in  court. 

In  an  action  for  false  imprisonment,  the  plaintiff  may  recover  damages  for  the  time 
spent  and  expenses  incurred  by  him  in  procuring  his  discharge  by  habeas  corpus, 
where  the  warrant  on  which  his  arrest  and  imprisonment  was  procured  by  the 
defendant,  was  void  on  its  face. 

A  person  arrested  on  a  void  warrant  and  taken  before  a  magistrate,  does  not  waive 
or  lose  his  right  of  action  for  false  imprisonment,  by  pleading  not  guilty  and  con- 
senting to  an  adjournment  without  raising  objection  to  the  validity  of  the  warrant 
or  regularity  of  the  proceedings. 

Motion  for  judgment  on  a  verdict  taken  in  a  cause  reserved 
for  further  consideration. 

This  was  an  action  for  assault  and  battery  and  false  impri- 
sonment, brought  by  George  Blythe  against  Aaron  J.  Tomp- 
kins. It  was  tried  before  Justice  Balcora,  at  the  Tompkins 
circuit,  in  February,  1856.  The  jury  found  a  verdict  for  the 
plaintiff  for  $20  damages,  and  it  was  thereupon  ordered  that 
the  cause  be  reserved  for  further  consideration  pursuant  to 
section  264:  of  the  Code. 

The  proof  was,  that  on  July  26, 1856,  a  complaint  was  made 
on  oath  before  the  defendant,  who  then  was  a  justice  of  the 
peace,  at  his  office  in  the  town  of  Lansing,  in  Tompkins  county, 
against  the  plaintiff,  a  tavern-keeper  in  said  town,  for  selling 
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spirituous  liquors  contrary  to  the  provisions  of  "  An  act  for  the 
prevention  of  intemperance,  pauperism,  and  crime,"  passed 
April  9,  1855.  Sufficient  proof  was  made  before  the  defend- 
ant as  such  justice  of  the  peace,  that  the  plaintiff  had  sold 
spirituous  liquors,  and  the  kind  thereof,  contrary  to  the  pro- 
visions of  the  act,  at  his  tavern,  at  a  place  called  Libertyville, 
in  said  town,  to  authorize  the  defendant  as  such  justice,  to 
issue  a  warrant  for  the  apprehension  of  the  plaintiff.  The  de- 
fendant thereupon  issued  the  following  warrant  against  the 
plaintiff. 

"  Tompkins  County,  ss. :  To  any  constable  of  said  county, 
greeting:  Whereas  complaint  hath  this  day  been  made  before 
rne,  A.  J.  Tompkins,  Esq.,  one  of  the  justices  of  the  peace  in 
and  for  the  said  county,  upon  the  oath  of  William  Devoe  and 
John  C.  Blakesley,  that  on  or  about  the  13th  day  of  July, 
1855,  George  Blythe  did,  as  the  said  witnesses  had  good  reason 
to  believe  and  do  believe,  sold  intoxicating  or  alcoholic  liquors 
in  violation  of  section  first  of  an  act  for  the  prevention  of  in- 
temperance, pauperism,  and  crime,  passed  April  9,  1855. 
These  are  therefore  in  the  name  of  the  people  of  the  State  of 
New  York,  to  command  you,  the  said  constable,  forthwith  to 
apprehend  the  said  George  Blythe,  and  bring  him  before  me 
to  answer  unto  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law.  Given  under  my  hand  and  seal  at  Lansing, 
the  26th  day  of  July,  1855. 

"A.  J.  TOMPKINS,  J.  P." 

The  warrant  was  delivered  to  William  Derrick,  a  constable 
of  said  town,  who  arrested  the  plaintiff  thereon  and  carried  him 
before  the  defendant,  at  his  office  in  Lansing,  in  the  evening  of 
the  same  day.  The  constable  then  delivered  the  warrant  to  the 
defendant,  with  his  return  thereon  in  these  words :  "  The  de- 
fendant arrested  and  before  the  court  in  custody.  Plaintiff  no- 
tified July  26, 1855.  William  Derrick,  Constable."  The  defend- 
ant then  read  to  the  plaintiff  the  complaint  and  warrant  against 
him,  and  he  plead  not  guilty  thereto.  The  plaintiff  then  asked 
for  time  to  procure  counsel,  and  the  cause  was  then  adjourned 
by  consent  of  the  plaintiff,  to  August  2, 1855,  at  2  P.  M.,  at  the 
defendant's  office  in  Lansing.  The  plaintiff  then  left  the  do- 
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fendant's  office,  and  went  home  without  being  placed  in  the 
custody  of  any  person  or  officer.  The  constable  did  not  again 
see  the  plaintiff  till  the  morning  of  August  2d,  when  the  con- 
stable, by  virtue  of  a  writ  of  habeas  corpus,  procured  by  the 
plaintiff,  went  with  him  from  Lansing  to  Ithaca,  before  the 
county  judge,  who  issued  said  writ,  who  thereupon  discharged 
the  plaintiff.  The  plaintiff  did  not  again  appear  before  the 
defendant,  and  no  further  proceedings  were  had  before  him, 
against  the  plaintiff. 

The  defendant  moved  for  a  nonsuit,  on  several  grounds: 
1st.  That  the  law,  complaint  and  proofs  before  the  defendant 
gave  him  jurisdiction  to  issue  the  warrant  against  the  plaintiff. 
2d.  That  the  defendant  was  not  liable  in  this  action,  because 
there  was  no  proof  that  he  acted  in  bad  faith  or  maliciously. 
3d.  That  plaintiff  waived  all  defects  in  the  warrant,  by  plead- 
ing not  guilty  to  the  charge  therein,  without  objection.  4th. 
That  the  warrant  was  valid  on  its  face,  and  was  a  perfect  de- 
fence to  the  action. 

The  plaintiff  insisted  that  the  warrant  was  void  on  its  face 
and  that  the  law  under  which  it  was  issued,  was  unconstitu- 
tional and  void  ;  and  that  the  proof  was  insufficient  to  autho- 
rize the  defendant  to  issue  the  warrant,  if  the  law  was  con- 
stitutional. The  motion  for  a  nonsuit  was  denied  on  the 
ground  that  the  warrant  was  void  on  its  face,  and  could  not  pro- 
tect the  defendant  against  the  action.  Defendant  excepted  to 
the  decision. 

The  justice  charged  that  the  jury  might  award  damages  for 
the  time  lost  and  expense  incurred  by  the  plaintiff  in  obtain- 
ing his  discharge  on  the  writ  of  habeas  corpus.  (The  defend- 
ant excepted  to  this  part  of  the  charge).  That  the  plaintiff 
was  entitled  to  a  verdict  for  the  actual  damages  he  had  sus- 
tained by  reason  of  his  arrest  on  the  warrant  issued  by  the 
defendant.  (The  defendant  excepted  to  this  part  of  the  charge). 
But  that  the  plaintiff  could  not  recover  any  vindictive  dam- 
ages or  smart  money,  because  the  defendant  had  acted  in  good 
faith  in  the  proceedings  before  him  against  the  plaintiff. 

B.  G.  Ferris,  for  plaintiff. 
Love  and  Beers,  for  defendant. 
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BALCOM,  J. — The  defendant  having  jurisdiction  to  issue  war- 
rants for  the  apprehension  of  persons,  for  violating  the  provi- 
sions of  the  "  act  to  prevent  intemperance,  pauperism,  and 
crime,"  could  not  be  made  liable  in  a  civil  action  for  deciding 
that  a  warrant  should  issue  on  insufficient  evidence.  In  deter- 
mining whether  there  was  sufficient  evidence  to  authorize  the 
issuing  of  a  warrant,  he  acted  judicially;  and  he  is  not  liable 
while  thus  acting  even,  if  he  erred  in  judgment.  (Horton  v. 
Auchmoody,  7  Wend.,  200;  Tompkins  v.  Sands,  8  Wend.,  462, 
19  Wend.,  56,  1  Den.,  537,  540,  and  590;  Payne  v.  Barnes, 

5  Barb.,  467,  3  Den.,  117,  1  Kern.,  573).  But  in  making  the 
warrant  and  delivering  it  to  the  officer  he  acted  ministerially. 
(Rogers  ».  Mulliner,  6  Wend.,  597  &  603,  8  Wend.,  462 ;  Van 
Rensselaer  v.  Whitbeck,  3  Seld.,  521 ;  Houghton  v.  Swarthout, 
1  Den.,  589.)  "  Where  ministerial  duty  is  violated,  the  officer, 
although  for  most  purposes,  a  judge,  is  still  civilly  liable  for 
such  misconduct."  (Wilson  v.  Mayor  of  N.  Y.,  1  Den.,  599, 
Barb.  Cr.  Tr.,  429  &  430,  and  cases  died}. 

The  main  question  to  be  decided  is  whether  the  warrant  is 
void  on  its  face.  If  it  is,  then  it  will  not  protect  the  defend- 
ant, although  he  acted  in  good  faith,  and  was  authorized  by 
the  evidence  before  him,  to  issue  a  valid  warrant.  The  de- 
fendant was  bound  to  see  that  his  process  was  valid  on  its  face. 
Good  faith  does  not  excuse  him  for  causing  the  plaintiff's  arrest 
on  a  process  that  charged  him  with  no  offence  against  the  laws 
of  his  country.  I  do  not  think  the  cases  in  6  Wend.,  597, 7  Ib., 
200,  8  Jb.,  462,  and  1  Den.,  589,  establish  a  contrary  propo- 
sition. The  officer  who  executes  process  must  see  that  it  is 
valid  on  its  face,  or  he  is  liable  for  his  acts  under  it.  "  The 
law  does  not  throw  any  protection  round  the  person  who 
attempts  to  arrest  by  an  illegal  warrant."  (Housin  v.  Barrow, 

6  Durn.  &  E.,  122.)  "  The  writ  or  warrant  must  not  be  defi- 
cient in  the  frame  of  it."  (Barb.  Cr.  Tr.,  34  &  35,  11.,  82 
&  83,  Ib.,  464  &  465).  "  It  must  be  lawful  on  the  face  of  it." 
(Sandford  v.  Nichols,  13  Mass.  ./?.,  285 )  It  would  be  unjust  to 
hold  the  officer  liable  for  executing  an  illegal  warrant,  and 
excuse  the  magistrate  who  issues  it.     The  latter  is  presumed 
to  be  more  capable  of  judging  of  the  validity  of  the  process  he 
issues  than  the  former  who  merely  executes  it. 
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Prior  to  the  Revised  Statutes  it  was  held  that  in  no  case  was 
it  indispensable  that  a  warrant  issued  by  a  magistrate  upon  a 
criminal  complaint,  should  state  upon  its  face  the  offence 
charged,  although  it  was  advisable  to  set  forth  the  substance 
of  the  complaint.  (Atkinson  v.  Spencer,  9  Wend.,  62 ;  Payne 
v.  Barnes,  5  Barb.,  467,  Barb.  Cr.  Pr.,  457  &  458).  But  the 
Revised  Statutes  changed  the  law,  and  provided — "  Whenever 
complaint  shall  be  made  to  any  such  magistrate  that  a  criminal 
offence  has  been  committed,  it  shall  be  the  duty  of  such  magis- 
trate to  examine  on  oath  the  complainant  and  any  witnesses 
who  may  be  produced  by  him."  (2  Rev.  Stats.,  706,  §  2).  "  If  it 
shall  appear  from  such  examination  that  any  criminal  offence 
has  been  committed,  the  magistrate  shall  issue  a  proper  war- 
rant under  his  hand,  with  or  without  seal,  reciting  the  accusa- 
tion, and  commanding  the  officer  to  whom  it  shall  be  directed 
forthwith  to  take  the  person  accused  of  having  committed 
such  offence,  and  to  bring  him  before  such  magistrate  to  be 
dealt  with  according  to  law."  (lb.,  §  3). 

It  was  necessary  in  this  case  that  the  offence  charged  on  the 
plaintiff  should  be  stated  in  the  warrant,  for  it  was  triable 
before  the  defendant  as  a  magistrate  holding  a  court  of  special 
sessions.  (Laws  of  1855,  343,  §  5).  After  a  court  of  special 
sessions  is  organized  for  the  trial  of  an  offender,  "  the  charge 
made  against  the  defendant  as  stated  in  the  warrant  of  arrest, 
or  commitment,  shall  be  distinctly  read  to  such  defendant,  who 
shall  be  required  to  plead  thereto.  (2  Rev.  Stats.,  712,  §  7, 
Barb.  Cr.  Tr.,  458). 

The  warrant  in  this  case  does  not  state  the  place,  where  the 
plaintiff  sold  intoxicating  or  alcoholic  liquors,  which  it  should 
have  done.  (Howell  v.  The  People,  2  Hill,  281).  A  court  of 
special  sessions  can  only  "  try  charges  for  crimes  arising  with- 
in their  respective  counties."  (2  Rev.  Stats.,  711,  §  1,  Bar~b.  Cr. 
Tr.,  550).  If  the  town  where  the  offence  arose  had  been  stated 
it  would  have  been  sufficient.  (Van  Derwerker  v.  The  People, 
5  Wend.,  530;  Wood  v.  Randall,  5  Hill,  265,  &  271).  The 
place  where  the  offence  was  committed  was  a  material  part  of 
the  accusation  against  the  plaintiff.  (2  Hill,  281,  Payne  v. 
Barnes,  5  Barb.,  465,  5  Wend.,  530 ;  Bradstreet  v.  Ferguson, 
23  Wend.,  638 ;  Blasdell  v.  Hewitt,  3  Cai.  138,  Barb.  Cr.  Tr., 
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458).  The  case  of  Stewart  v.  Hawley,  (21  Wend.,  552,)  does 
not  necessarily  conflict  with  this  position.  That  was  a  pro- 
ceeding for  violating  the  statute  "  of  the  observance  of  Sun- 
day." (Rev.  Stats.,  675,  §  70).  In  such  a  case,  the  statute  does 
not  require  that  the  warrant  should  contain  the  accusation. 
All  it  says  is  that  the  magistrate  to  whom  the  complaint  is 
made,  "  shall  cause  the  offender  to  be  brought  before  him,  and 
shall  proceed  summarily  to  inquire  into  the  facts."  (LRev.  State., 
676,  §  73).  It  has  been  held  in  such  a  case  that  it  is  not  neces- 
sary that  process  should  actually  issue.  (Foster  v.  Smith,  10 
Wend.,  377). 

The  general  allegation  in  the  warrant  that  the  plaintiff  sold 
"  intoxicating  or  alcoholic  liquors,"  was  insufficient.  More 
certainty  is  required.  (Blasdell  v.  Hewitt,  3  Cai.  138 ;  Hough- 
ton,  v.  Strong,  1  21.,  485 ;  1  Greenl.  Ev.,  §  78,  §  79).  The 
warrant  was  very  loosely  drawn.  It  shows  it  was  issued  on 
the  mere  belief  of  the  witnesses  who  were  examined  before 
the  defendant ;  whereas  they  testified  to  facts  showing  a  sale 
of  liquor  within  the  town  of  Lansing,  contrary  to  the  law  of 
1855,  and  the  kind  of  liquor  sold.  It  seems  singular  that  a 
warrant  could  be  drawn  containing  so  few  facts  essential  to  its 
validity,  when  enough  to  make  a  valid  one  were  proved  before 
the  magistrate  who  drew  it.  But  so  it  is,  and  the  defendant 
must  be  held  liable  for  its  defects.  They  are  so  glaring  that 
it  is  void  on  its  face ;  and  it  affords  no  protection  to  the  defend- 
ant or  the  officer  who  executed  it. 

The  defendant  claims  a  new  trial,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  damages  for  the  time  spent  and 
expenses  incurred  by  him  in  procuring  his  discharge  by  the 
writ  of  habeas  corpus.  It  is  insisted  that  the  habeas  corpus 
was  wholly  unnecessary,  for  the  reason  that  the  plaintiff  was 
allowed  to  go  where  he  pleased  without  restraint,  as  soon  as 
the  issue  was  joined  before  the  defendant  on  the  26th  of  July, 
and  that  he  could  not  have  been  retaken  and  carried  before 
the  defendant  on  the  adjourned  day.  This  is  not  entirely  cer- 
tain. The  defendant  was  accused  of  a  misdemeanor.  At 
common  law  a  defendant  might  be  tried  for  a  misdemeanor, 
in  his  absence,  after  he  had  once  appeared.  (4  Black.  Com., 
375  ;  The  People  v.  Wilkes,  5  Now.  Pr.  R.,  107).  The  common 
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law  is  so  far  changed  by  statute  in  this  State  that  no  person  who 
is  indicted  for  a  misdemeanor  can  be  tried  unless  he  be  present, 
either  personally  or  by  his  attorney,  duly  authorized  for  that 
purpose.  (2  Rev.  Stats.,  734,  §  13).  A  person  convicted  of  a 
misdemeanor  may  be  sentenced  to  pay  a  fine  although  he  is 
not  present  in  court.  (Sorr  v.  The  People,  12  Wend.,  344;  The 
People  v.  Taylor,  3  Den.,  98,  note  a.)  The  plaintiff  was  only 
liable  to  a  fine,  if  he  had  been  convicted  in  the  proceedings 
before  the  defendant.  (Laws  of  1855,  p.  343  §  4).  It  has  been 
decided  that  a  party  against  whom  a  void  judgment  is  ren- 
dered, may,  notwithstanding,  seek  its  reversal.  (Strieker  v. 
Mott,  6  Wend.,  465).  Perhaps  it  was  unnecessary  for  the  plain- 
tiff to  procure  his  discharge  by  habeas  corpus  before  bringing 
his  action,  (Deyo  v.  Vanvalkenburgh,  5  Hill,  246  &  247),  but 
it  is  not  perfectly  clear,  but  that  the  defendant  might  have 
gone  on,  and  tried  and  sentenced  the  plaintiff  to  pay  a  fine,  in 
his  absence ;  and  then  issued  process  for  its  collection,  had  not 
the  plaintiff  obtained  the  habeas  corpus.  As  the  statute  for- 
bidding the  trial  of  a  defendant  when  absent  applies  only  to 
trials  on  indictments,  which  do  not  pertain  to  courts  of  special 
sessions,  to  relieve  the  defendant  from  liability  for  the  dam- 
ages the  plaintiff  sustained  in  procuring  his  discharge  by 
habeas  corpus  from  the  proceedings  before  the  defendant,  the 
same  must  have  been  palpably  unnecessary,  which  was  not 
the  case.  It  was  matter  of  prudence  on  the  part  of  the  plain- 
tiff' to  obtain  his  discharge,  and  the  defendant  was  properly 
held  liable  for  the  expense  thereof.  I  am  also  of  the  opinion 
the  plaintiff  did  not;  waive  or  lose  his  right  of  action  for  his 
illegal  arrest  and  detention  by  joining  issue  without  ol 
before  the  defendant.  (1  Selden,  544,  17  Wend.,  91). 

The  defendant  having  acted  in  good  faith,  it  is  to  be  regret- 
ted that  he  did  not  act  legally  in  all  he  did ;  and  thus  save 
himself  from  all  liability.  The  action  is  technical,  and  is  sus- 
tainable only  by  reason  of  mistakes  in  the  form,  or  rather  sub- 
stance of  the  warrant,  issued  by  the  defendant ;  but  from  such 
mistakes  a  cause  of  action  has  accrued  to  the  plaintiff.  The 
plaintiff  is  therefore  entitled  to  judgment  on  the  verdict. 


476  ABBOTTS'  PRACTICE  REPORTS. 

Myers'  Case. 


MYRES'  CASE. 

Supreme  Court,  First  District;  Special  Term,  March,  1856. 
SUPPLEMENTARY  PROCEEDINGS. — APPOINTMENT  OF  RECEIVER. 

On  application  for  the  appointment  of  a  receiver  upon  proceedings  supplementary 
to  execution,  the  judgment  debtor  cannot  object  to  the  appointment  on  the  ground 
that  the  examination  has  not  shown  him  to  be  the  owner  of  any  property. 

Application  for  the  appointment  of  a  receiver. 

DAVIES,  J. — Proceedings  supplementary  to  the  execution 
have  been  taken  in  the  case,  and  the  examination  having  been 
completed,  the  plaintiffs  now  move  for  the  appointment  of  a 
receiver.  It  is  objected  that  it  does  not  sufficiently  appear 
that  the  defendant  is  entitled  to  any  property  which  the  re- 
ceiver would  be  authorized  to  take. 

It  is  well  settled  that  the  proceedings  under  this  chapter  are 
a  substitute  for  a  creditors'  bill,  as  recognized  and  well  known 
under  a  former  system  of  chancery  practice,  and  are  in  their 
nature  equitable  proceedings.  (Sale  v.  Lawson,  4  Sandf.  R., 
718). 

The  rules  established  governing  these  cases  under  the  Chan- 
cery practice,  so  far  as  they  have  not  been  changed  by  the 
Code,  are  obligatory  and  ought  to  be  followed. 

I  regard  it  as  beyond  all  doubt,  that  on  a  creditor's  bill,  such 
a  motion  as  is  now  made  would  have  been  granted  under  the 
old  system,  and  I  am  not  able  to  see  any  reason  why  the  same 
rule  should  not  be  adhered  to  under  the  present. 

In  Bloodgood  v.  Clark,  (4  Paige,  574),  Chancellor  "Wai worth 
says,  "  It  is  no  sufficient  answer  to  such  an  application  to  say 
there  may  be  no  property  to  protect,  as  the  complainant  pro- 
ceeds at  the  peril  of  costs,  if  there  is  no  property.  And  if 
there  is  nothing  for  the  receiver  to  take,  the  defendant  cannot 
be  injured  by  the  appointment."  To  the  same  effect  is  the 
case  of  Browning  v  Betts,  (8  Paige,  568). 

So  also  the  case  of  Fitzhugh  v.  Everingham,  (6  Paige,  29). 
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In  that  case  Chancellor  Walworth  says  :  "  In  cases  of  this  kind 
as  the  defendant  is  enjoined  from  interfering  with  the  property 
himself,  he  can  have  no  honest  motive  in  resisting  the  appoint- 
ment of  a  receiver.  For  if  he  has  property  it  is  for  his  inter- 
est that  it  should  be  preserved  during  the  litigation,  and  if  he 
has  none,  there  will  be  nothing  for  the  receiver  to  do,  and  the 
complainant  must  pay  the  costs  of  the  appointment."  In  this 
case  the  defendant  is  enjoined  and  restrained  from  making  any 
transfer  or  other  disposition  of  his  property  or  from  any  inter- 
ference therewith.  I  am  at  a  loss  to  perceive  how  he  is  to  be 
prejudiced,  upon  the  statements  made  that  he  has  nothing,  if  a 
receiver  is  appointed.  If  the  view  taken  by  the  plaintiffs  of 
the  state  of  facts  proved  is  correct,  then  the  plaintiffs  have  a 
deep  interest  in  such  appointment.  In  any  event  it  is  too  well 
settled  to  be  now  questioned,  that  the  plaintiffs  have  the  right 
to  such  receiver,  and  one  must  accordingly  be  appointed. 

Let  an  order  be  entered,  appointing  Thomas  H.  Barlow  re- 
ceiver, on  giving  security  in  the  sum  of  $500.  And  let  the 
defendant  attend  and  execute  an  assignment  of  all  his  property, 
debts,  and  effects,  which  he  had  on  February  4th,  1856,  the 
day  the  injunction  order  in  this  suit  was  served.  The  defend- 
ant will  hereafter  be  at  liberty  to  apply  to  the  court  for  costs, 
if  the  plaintiffs  obtain  nothing  in  this  proceeding. 


WHITTIER  a.  BATES. 

Supreme  Court,  First  District ;  Special  Term,  March,  1856. 
COMPLAINT. — COUNTS. 

It  is  no  longer  proper  for  a  plaintiff  to  set  out  one  and  the  same  cause  of  action  in 
several  counts.* 

Motion  to  set  aside  a  complaint. 

Barret  &  Brimsmade,  for  the  motion. 
Burrill,  Davidson,  &  Burrill,  opposed. 

DAVIES,  J.— The  complaint  in  this  action  states  the  plain- 
tiff's cause  of   action   in    three   different   forms,  or   distinct 

*  But  compare  Jones  a.  Palmer,  Ante,  442. 
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separate  statements,  or  under  the  old  form  of  pleading,  in 
three  distinct  counts. 

The  defendant  asks  to  have  the  complaint  set  aside  for  un- 
necessary repetition,  or  that  the  plaintiffs  elect  upon  which 
statement  they  will  rely. 

I  can  have  no  doubt  that  it  was  the  intention  of  the  Code 
to  establish  the  former  practice  in  pleading,  allowing  the 
plaintiff  to  set  forth  his  cause  of  action  in  several  counts  and 
forms.  This  practice  greatly  extended  pleadings,  and  neces- 
sarily produced  equal  amplification  on  the  part'  of  the  de- 
fendant, and  embarrassment  to  the  court  and  jury  in  ascertain- 
ing the  plaintiffs  real  cause  of  action,  and  the  defendant's 
real  defence.  It  is  the  great  merit  of  the  Code  that  it  has 
swept  away  all  this  mass  of  technical  pleading,  and  requires 
on  each  side  "  a  plain  and  concise  statement  of  the  facts  with- 
out unnecessary  repetition." 

I  cannot  but  conc.ur  in  the  language  of  Judge  Strong,  (in 
Lackey  v.  Vanderbilt,  10  How.  Pr.  7?.,  161),  with  some 
alteration.  He  says  "  Indeed  the  principal  *  *  *  bene- 
ficial object  of  the  legislature  in  adopting  the  new  Code  of 
procedure,  was  to  abolish  the  use  of  fictitious  allegations  in 
our  written  pleadings,  which  had  a  tendency  to  mislead  the 
parties,  and  embarrass  those  to  whom  the  administration  of 
the  law  was  confided.  Now,  as  there  can  be  but  one  substan- 
tially true  statement  of  a  single  cause  of  action,  the  practice 
of  setting  it  forth  in  different  counts  is  necessarily  abolished. 
A  merely  formal  variation  is  unnecessary,  while  a  substantial 
one  would  involve  a  contradiction,  and  one  must  be  false." 

"  The  former  practice  of  allowing  the  plaintiff  to  set  forth 
the  same  cause  of  action  in  different  ways  in  several  counts, 
BO  as  to  meet  the  proof,  was  undoubtedly  advantageous  to  the 
plaintiff.  But  it  often  seriously  embarrassed  the  defendant  in 
the  preparation  of  his  pleadings,  to  meet  he  knew  not  what, 
and  in  procuring  his  evidence  and  sometimes  subjected  him  to 
great  injustice,  in  having  a  suppositions  claim  established 
against  him.  The  benefit  to  one  was  more  than  balanced  by 
the  evil  to  the  other  party.  The  old  rule  was,  and  was  probably 
designed  to  be,  the  most  favorable  to  the  plaintiff,  while  the 
new  rule  does  equal  justice  to  both  parties.  The  plaintiff 
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generally  does,  or  at  least  should,  understand  his  own  case. 
If  he  states  it  truly  he  can  prove  it,  if  at  all  as  he  sets  it  forth, 
should  his  witnesses  testify  truly;  and  if  he  can  support  it  only 
by  evidence  varying  from  the  truth,  he  ought  to  fail  *  * 
an  adequate  remedy  exists  in  the  liberal  powers  conferred  upon 
our  courts  to  allow  pleadings  to  be  amended  so  as  to  conform 
to  the  proof." 

Judge  Harris  (in  Dunning  v.  Thomas,  11  How.  Pr.  R.,  281), 
uses  similar  language,  and  arrives  at  a  like  result.  He  says, 
"  The  great  characteristic  of  the  system  of  pleading  adopted 
in  the  Code  is,  that  it  is  strictly  enjoined  upon  the  pleader 
that  he  shall  state  facts  and  nothing  but  facts.  It  is  as  much 
a  violation  of  this  requirement  to  state  several  causes  of  action 
when  but  one  exists,  as  to  state  any  other  fictitious  or  imagi- 
nary cases.  *  *  *  After  the  plaintiff  has  stated  the  cause 
of  action,  he  ought  not  to  be  allowed  to  proceed  to  state  a 
"further  cause  of  action"  when  he  really  has  none,  any  more 
than  he  should  be  permitted  to  make  any  other  allegation 
which  he  knows  to  be  false,  (Stockbridge  Iron  Co.  v.  Mellen, 
5  How.  Pr.  R.,  439  ;  Churchill  v.  Churchill,  9  Ib.  552 ;  Lackey 
v.  Vanderbilt,  10  ft.  155). 

I  entirely  concur  in  these  views  and  they*  are  decisive  of 
this  motion. 

This  complaint  must  therefore  be  set  aside  with  costs,  but 
the  plaintiffs  are  at  liberty  to  serve  an  amended  complaint, 
within  twenty  days  after  the  entry  of  this  order. 


FREEMAN  a.  LELAND. 

Supreme  Court,  First  District ;  Special  Term,  March,  1856. 
ARKEST. — DEBT  FRAUDULENTLY  CONTRACTED. 

The  defendant  knowing  himself  to  be  insolvent,  applied  to  purchase  goods  from  the 
plaintiff,  and  assured  him  that  he,  the  defendant  "  was  good  and  able  to  pay  all 
that  he  should  contract  to  pay  ;"  and  the  plaintiff  relying  on  this  representation, 
made  the  sale  desired.  Held,  that  the  debt  was  fraudulently  contracted,  and  the 
defendant  liable  to  arrest  in  an  action  brought  to  recover  it. 

Motion  to  discharge  a  defendant  from  arrest. 
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DAVIES,  J. — A  motion  is  made  on  behalf  of  the  defendant 
to  discharge  him  from  arrest,  made  by  virtue  of  the  order 
wanted  in  this  cause. 

The  defendant  on  application  to  the  plaintiff,  December  4, 
1855,  to  purchase  of  him  flour,  represented  himself  as  respon- 
sible and  able  to  pay  for  the  same,  by  saying  that  he  was  good, 
and  able  to  pay  for  all  the  flour  he  would  contract  to  buy. 

The  substance  of  this  representation  is  not  denied.  And  the 
question  now  is  was  it  fraudulent  ? 

Woodruff,  Judge,  in  Wernzer  v.  De  Baum,  (1  Smith's  Rep., 
261),  says,  in  reference  to  similar  representations,  "These  re- 
presentations were  relied  upon  by  the  plaintiff1.  They  sup- 
posed, and  from  the  representations  of  the  defendant,  they  had 
a  right  to  suppose  they  were  parting  with  their  property  upon 
the  credit  of  two  responsible  names,  and  the  result  shows  that 
they  had  not  even  one."  So  in  this  case  it  is  quite  clear  to  my 
mind  that  the  plaintiff  would  not  on  and  after  the  4th  of  De- 
cember, 1855,  have  sold  the  flour  to  the  defendant  mentioned  in 
the  affidavits,  but  for  the  representations  made,  and  the  cre- 
dence he  gave  to  them. 

Were  they  fraudulent,  or,  in  other  words,  did  the  defendant 
know  at  the  time  they  were  made  they  were  not  true  ? 

From  a  careful  examination  of  the  papers,  I  am  satisfied 
that  the  defendant  was  involved  at  the  time  to  a  large  amount, 
and  that  he  must  have  known  it.  It  appears  from  the  account 
annexed  to  defendant's  affidavit  that  after  the  seventh  of  De- 
cember, and  up  to  the  time  of  his  failure,  on  the  13th  or  14th 
of  that  month,  he  paid  on  account  of  debts  contracted  previous 
to  the  first  of  November  in  that  year,  the  sum  of  $5,582  81,  and 
by  his  assignment  he  prefers  debts  due  by  him,  all  contracted 
before  that  date,  amounting  to  $17,842  50. 

It  also  appears  from  these  accounts  that  after  the  fourth  of 
December,  up  to  and  including  the  time  of  his  failure,  he  paid 
on  account  of  debts  contracted  after  November  1,  1855,  the 
sum  of  $8,355  10. 

It  is  therefore  manifest  that  on  the  fourth  of  December,  1855, 
the  defendant  was  at  least  in  debt  to  the  amount  of  $31,780  41. 
After  the  fourth  of  December,  he  purchased  flour,  not  paid 
for,  including  that  from  plaintiff,  amounting  to  the  sum  of 
$13,657  89. 
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The  two  sums  paid  by  defendant  after  December  4th  on 
account  of  debts  created  after  November  1st,  as  well  as  those 
then  contracted,  amount  to  the  sum  of  $13,937  91,  about  three 
hundred  dollars  more  than  these  purchases. 

From  all  these  facts,  I  cannot  resist  the  conclusion  that  the 
defendant  on  the  fourth  of  December  was  hopelessly  insolvent, 
and  that  he  must  have  known  it,  and  consequently  the  repre- 
sentation made  to  the  plaintiff  was  fraudulent. 

The  motion  to  discharge  from  arrest  must  therefore  be 
denied. 


BROWN  a.  MITCHELL. 

Supreme  Court,  first  District  /  Special  Term,  Jtfarch,  1856. 
LEAVE  TO  ANSWER. — USUKY. 

The  fact  that  an  answer  regularly  served  sets  up  the  defence  of  usury,  is  no  reason 
why  the  court  should  refuse  the  defendant  leave  to  amend  it  in  matters  indepen- 
dent of  that  defence. 

Motion  for  leave  to  serve  an  amended  answer. 

DAVIES,  J. — This  is  a  motion  for  leave  to  serve  an  amended 
answer,  the  original  containing  a  clerical  error  by  using 
the  name  of  the  plaintiff  instead  of  George  JBournan,  the 
assignor  of  the  note  in  suit,  and  from  whom  the  plaintiff  de- 
rived title. 

Under  ordinary  circumstances,  such  a  motion  would  be 
granted  of  course. 

It  is  earnestly  contended,  on  the  part  of  the  counsel  for  the 
plaintiff,  that  this  correction  of  the  defendant's  answer  should 
not  be  permitted,  because  they  set  up  the  defence  of  usury. 

It  may  be  remarked  as  an  answer  to  the  objection  thus  urged, 
that  the  present  is  not  like  Bates  v.  Voorhees,  (7  Pr.  R.,  234), 
and  other  cases  cited.  They  were  cases  where  the  defendant 
sought  leave  to  set  up  the  defence  of  usury,  which  the  court, 
for  the  reasons  stated,  refused.  In  the  present  case  that  de- 
fence is  set  up  or  interposed,  and  the  question  is,  will  the  court 

permit  the  correction  of  a  clerical  error?     I  have  no  doubt  of 
VOL.  II.— 31 
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the  duty  of  the  court  to  permit  it,  however  unconscionable 
may  be  the  defence  contained  in  the  answer. 

But  even  if  this  were  a  motion  to  permit  the  defendant  to 
set  up  or  interpose  the  defence  of  usury,  I  should  feel  it  my 
duty  to  permit  such  an  answer  under  such  circumstances  to  be 
put  in.  I  cannot  but  concur  with  Justice  Parker,  in  Grant  v. 
McCaughari,  (4  How.  Pr.  R.,  216),  when  he  said  that,  So  long  as 
the  statute  makes  the  taking  of  iisury  a  defence,  it  was  entitled 
to  be  treated  like  any  other  legal  defence,  and  he  would  make 
no  discrimination  in  imposing  terms. 

In  Catlin  v.  Gunter,  (1  Duer^  253),  the  court  refused  to 
amend  pleadings,  to  conform  to  the  evidence  produced  on  the 
trial.  The  reason  given  was,  that  "  in  our  judgment  it  would 
not  be  a  proper  exercise,  but  an  abuse  of  our  discretion,  so  to 
amend  an  answer  after  a  trial  as  to  let  in  the  defence  of  usury 
against  a  holder  for  value." 

The  judgment  of  the  Superior  Court  in  this  case  was  re- 
versed by  the  Court  of  Appeals.  (1  Ifern.,  368).  The  court 
say :  "  We  are  not,  I  conceive,  warranted  in  applying  a  differ- 
ent rule  to  the  defence  of  usury,  from  that  which  we  would 
hold  applicable  to  other  cases.  It  is  a  defence  allowed  and 
provided  bylaw.  The  defendant,  in  seeking  to  avail  himself  of 
the  evidence,  notwithstanding  the  variance,  did  not  claim  an 
indulgence  fro  in  the  court,  but  simply  asked  for  the  application 
of  those  rules  which  the  legislature  has  provided  for  all  cases 
indiscriminately,  whether  the  party  invoking  their  exercise 
was  seeking  to  visit  his  adversary  with  a  forfeiture  or  not. 
The  law  has  not  made  any  distinction  between  such  defences 
and  those  where  no  forfeiture  is  involved,  and  the  court  can  make 
none.  If  the  sense  of  the  legislature  is  plainly  expressed,  as  it 
seems  to  me  to  be,  we  have  no  judgment  to  pass  upon  the 
policy  of  these  provisions." 

The  motion,  therefore,  must  be  granted,  on  payment  of  $10 
costs  of  opposing. 
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ACKNOWLEDGMENT. 

Acknowledgment  of  Deeds  by  parties  out  of  the  State  of  New  York. 
Act  of  1853,  (amending  act  of  1848),  "epealed. 
Section  2d  of  act  of  1848,  amended.     Laws  of  1856,  84,  ch.  61. 
ANSWER.  10 ;  EXCEPTIONS  AND  BILL  OF,  1. 

ADJOURNMENT. 

JUSTICE'S  COURT,  1. 

AFFIDAVIT. 

1.  Where  plaintiff  claims  the  delivery  of  specific  personal  property, 
by  virtue  of  a  special  property  therein,  the  facts  in  respect  to  such 
special  property  must  be  so  shown  in  the  plaintiff's  affidavit  that  the 
court  can  say  that  upon  those  facts  a  special  property  and  right  of 
possession  is  made  out ;  and  where  the  evidence  of  these  facts  relied 
on  rests  in  a  writing,  that  should  be  set  out  as  the  basis  of  the  con- 
clusion that  the  alleged  special  property  exists.  Depew  a.  Leal, 
Ante,  131. 
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2.  An  affidavit  of  no  answer  must  show,  to  entitle  the  plaintiff  to  judg- 
ment, that  no  answer  has  been   received   up  to  the  time  of  noticing 
the  application  for  judgment.     Brien  a.  Casey,  Ante,  416. 

3.  An  affidavit  to  accompany  a  certificate  of  special  partnership,  which 
states  that  the  special  partner  has  "  actually  paid  in"  the  capital  con- 
tributed by  him,  is  equivalent  to  an  affidavit  that  he  has  paid  it  in 
"  in  cash?'     Johnson  a.  McDonald,  Ante,  290. 

4.  Under  the  act  providing  for  the  discharge  of  an  insolvent  from  his 
debts,  on  the  petition  of  himself  and  two-thirds  of  his  creditors,  (2 
Rev.  Staty.,  16),  it  is  indispensable  that   the  affidavit  prescribed  by 
the  statute  to  be  made  by  the  petitioner,  and  annexed  to  his  petition, 
should  be  sworn  to  before  the  officer  to  whom  (he  petition  is  presented. 
Compliance  with  this  requirement  is  necessary  to  authorize  the  officer 
to  make   any  order  in  the   proceeding.     It  is  requisite  in  order  to 
give  the  officer  jurisdiction  to  proceed  to  grant  the  discharge.     And 
where  it  appeared  that  the  affidavit  was  sworn  before  a  commissioner 
of  deeds. — Held,  that  the  discharge  was  void.     Small  a.  Wheaton* 
Ante,  175. 

ARREST,  10  ;  COSTS,  16 ;  MOTIONS  AND  ORDERS,  7,  8,  9,  10;  PART- 
NERSHIP, 3;  SUMMARY  PROCEEDINGS,!. 

AMENDMENT. 

1.  No   pleading  can   be  amended  as  of  course,  unless  an  answer  or 
demurrer  to  it  is  allowed.     Hence   a  service   of  amendments  to  an 
answer  which  merely  denies  allegations  in  the  complaint,  setting  up 
no  new  matter  is   a  nullity.     It   need  not  be  returned.     Farrand  a. 
Herbeson,  3  Duer.,  655. 

2.  Either  party  should  be  allowed  to  shape  his  own   pleadings  to  suit 
himself;  and  for  that  purpose  should  be  permitted  at  any  time  bifire 
trial  to  amend  his  pleadings,  so  as  to  present  his  own  views  of  the 
questions  to  be  litigated,  upon  such  terms  as  may  be  deemed  equit- 
able.    There  is  now  no  restriction  upon  the  power  of  the  court  to 
allow  such  amendments,  even  though  the  effect  be  to  change  entirely 
the  whole  cause  of  action  or   the  grounds  of  defence.     It  is  only 
when  a  party  seeks  to  amend  his  pleadings  after  trial  that  the  court 
is  prohibited  from  allowing  an  amendment  which  would  substantially 
change  the  claim  or  defence.     (Code,  §    173;  7  How.  Pr.  R.,  294). 
And  although  there  has  been  a  trial,  yet   when  that  trial  has  been 
set  aside  and  a  new  trial  rendered,  the  court  has  the  same  power  to 
allow  amendments  to  the  pleadings,  as  though  the  action  had  never 
been  tried.     Supreme    Ct.,   Sp.    T.     The  Troy  &   Boston  Railroad 
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Co.  of.  Tibbits,  11  How.  Pr.  R.,  16S.     And  see  Thompson  a.  Min- 
ford,  lb.,  273. 

3.  Upon  what  terms  the  plaintiff  should  be  allowed,  after  new  trial 
ordered,  to  amend  his  complaint,  changing  the  ground  of  his  action. 
The  Troy  &  Boston  Railroad  Co.  a.  Tibbits,  lb.,  168. 

4.  Leave  will  not  be  granted  to  amend  a  complaint  by  introducing  new 
defendants  and  also  a  new   cause  of  action,  if  the  new  defendant? 
have  no  interest  in  the  original  cause  of  action.     Peck  a.  Ward,  3 
Duer.,  647. 

5.  After   verdict  or  report  of   a  referee   for  a  greater  sum  than  is 
claimed  in  the   complaint,  the  complaint  should  not  be  amended  by 
increasing  the   amount  of  damages   claimed,  except  upon  terms  of 
consenting  to  a  new  trial,  and  paying  costs   of  the  former  trial  and 
of  opposing  the  motion.     Bowman  «.  Earle,  3  Ib.,  691. 

6.  An  action  was  commenced  in  a  justice's   court,  by  individuals  who 
were  commissioners  of  highways,  upon  a  claim  due  to  them  in  their 
official  capacity ;  but  the  complaint  was  insufficient  to  show  that  they 
sued  in  that  capacity.     Upon  a  plea  of  title  the  suit  was  transferred 
to  the  county  court ;  and  judgment  rendered  for  the  plaintiffs  ;  where- 
upon  defendant  appealed  to  the   Supreme   Court. — Held,  that  the 
Supreme  Court  had  no  power  to  allow  an  amendment  to  the  com- 
plaint.    It  seems  that  the  Supreme  Court  has   not  power  to  amend 
the  pleadings  in  any  case  brought  up  by  an  appeal  from  an  inferior 
court.     The  power  to  amend  the  record  should  be  confined  to  the 
court  in  which  the  action  originated.     But  in   actions  commenced  in 
a  justice's   court    and  upon  plea  of  title  transferred  to  the  county 
court,  the  plaintiff  is  required  by  statute  to  complain  for  the  same 
cause  of  action  only  as  that  on  which  he  relied  before  the  justice ; 
and  the  defendant  is  confined  to  the  same  defence.     This  seems  to 
exclude    all  amendment  after  the  action  passes  from  the  justice's 
court.     A  party  may  put  his  pleadings  into   proper  form,  (4  How. 
Pr.  R.,  44 ;  5   lb.,  424 ;  7  lb.,  404) ;  but  there   can  be   no  change 
in  matters  of  substance.     Gould   a.  Glass,  19  Barb.,  179. 

7.  Where  there  is  a  technical  informality  in  the  mode  of  setting  out  a 
set  off  in  the  answer : — e.  g.,  where  there  are  two  defendants  answer- 
ing separately,  one  of  whom  claims  in  his  own  behalf  alone  a  set 
off  in  which  both  defendants  are  equally  interested,  arid   the  other 
makes  no  claim  of  set  off — but  the   facts  are  proved  on  the  trial,  the  • 
answers  may  be  amended  by  leave  of  the  court.     An  order  for  such 
an  amendment  may  be  made  at  general  term,  on  appeal  from  the 
judgment.     Harrower  a.  Ileatli.  19  !'».,  331. 
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8.  After  trial  of  an  action  by  the  court,  where  an  amendment  is  re- 
quired only  to  conform  the  pleadings  to  the  facts  specifically  formed 
by  the  court,   and  the  record  furnishes  the  only  ground  for   and 
against  the  amendment,  a  distinct  motion  for  leave  to  amend  is  not 
necessary ;  but  the  amendment  may  be  ordered  by  the  general  tern^ 
on  appeal  from  the  judgment  entered  on  the  decision  of  the  court. 
Clark  a.  Dales,  20  Barb.,  42. 

9.  Where   timely  notice  of  appeal  is   given  in  good  faith,  but  the  un- 
dertaking filed  is  irregular,  the  court  may  permit  an  undertaking  to 
be  filed  nunc  pro  tune.     The  application  to  permit  it  to  be  so  filed 
is  addressed  to  the   discretion  of  the  court.     Supreme    Ct.,  Sp.   T. 
Mills  «.  Thursby,  No.  8,  11  How.  Pr.  R.,  129. 

10.  It   seems,   that  a  defective  undertaking   may  be    allowed   to    be 
amended  on  motion  to  discharge  from  arrest.     Bellinger  a.  Gardner, 
Ante,  441. 

11.  The  fact  that  an  answer  regularly  served  sets  up  the  defence  of 
usury,  is  no  reason  why  the  court  should  refuse  the  defendant  leave 
to  amend  it  on  matters  independent  of  that  defence.     Brown   a. 
Mitchell,  Ante,  481. 

COSTS,  4 ;  GUARDIAN  AD  LITEM,  3 ;  JUSTICE'S  COURT,  2,  3 ; 
PARTIES,  2. 

ANSWER. 

1 .  In  an  action  brought  under  the  Code,  to  recover  real  property,  the 
defendant  may  avail  himself  of  an  equitable  right  to  the  property, 
to  defeat  the  right  of  action  founded  on  a  legal  title  in  the  plaintiff". 
(Dobson   a.   Pearce,    1  Ante,   97;  S.  C.,  2  Kern.,    15G).      So   held 
in  an  action   commenced  under  the  Code  of  1848 ;  Crary  a.  Good- 
man, 2  Kern.,  26G. 

But  where  the  equitable  title  is  in  one,  and  the  legal  title  and  posses- 
sion was  in  another  who  conveyed,  and  his  grantee  brings  an  action 
of  trespass  against  the  equitable  owner,  the  latter  cannot  set  up  his 
equitable  title  as  a  defence  in  such  action,  but  must  resort  to  an 
action  against  the  grantor.  Watt  a.  Rogers,  Aide,  2G1. 

2.  The  rule  of  the  old  system  of  pleading  that  the  defendant  -who 
pleads  in    abatement   the  non-joinder  of  parties    defendant,  "must 
give  the  plaintiff  a  better  writ,"  is  still  in  force.    Fowler  a.  Kennedy, 
Ante,  347.     See  also  as  to  the  facts  in  this  case,  Dennis  u.  Kennedy, 
19  Barb.,  517. 

3.  An  answer  which  merely  puts  at   issue   the    allegations  of  the  com- 
plaint,  either   by  a  direct  denial,    or  by  a  denial  of  knowledge  or 
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information  sufficient  to  form  a  belief  in  relation  to  them,  may 
yet  be  stricken  out  as  false.  An  answer,  although  verified,  denying 
knowledge  or  information  of  the  matter  stated  in  the  complaint, 
may,  upon  proof  of  its  falsity,  be  stricken  out.  Supreme  Cl.,  Sp.  T- 
Walker  a.  Hewitt,  11  How.  Pr.  R.,  395. 

4.  On  appeal  from  an  order  of  the  special  term  rendering  judgment 
for  the  plaintiff  on  account  of  the  frivolousness  of  the  answer,  the 
general  term  should  sustain  the  order  where  the  answer  does  not 
establish    a    good    defence,  although   they   might    not   regard    the 
answer  as  frivolous.     Martin  a.  Kanouse,  Ante,  327. 

5.  The  defendant  in  an  action  of  slander  may  under  the  Code  set  up 
in  his  answer  the  truth  of  the  words  in  justification,  and  also  facts? 
even  such  as  tend  to  prove  the  truth  of  the  charge,  in  mitigation 
of  damages ;  and  although  he  fails  to  prove  the  justification  he  is 
entitled  to  have  the  evidence  tending  to  prove  it  submitted  to  the 
jury  in  mitigation  of  damages.     The  Code,  (§  165),  has  abrogated 
the  rule  of  the  former  practice  by  which  a  plea  of  justification,  in  an 
action   of  slander   was  regarded  as  conclusive  evidence  of  malice. 
By  enabling  the  defendant  to  put  his  defence  in  mitigation  upon  the 
record,   the   Code  removes   the  technical   objection  of  surprise,  on 
which  that  defence  was  formerly  excluded  ;  and  by  authorizing  the 
defendant  to  couple  the  defence  in  mitigation  with  a  justification  in 
his  answer,  the  defendant  is   enabled  to  avail  himself  of  either  one 
or  the  other  according  to  the  case  he  makes  out  in  proof.     It  would 
be  idle  to  allow  him  to  prove  the  mitigating  circumstances,  if  when 
they  are  proved  the  jury  are  to  be  directed  to  disregard  them  be- 
cause the  defendant  fails  to  prove   his  justification.     If  the  defence 
in  mitigation  is  to  be  ruled  out  or  disregarded,  the  statute  has  accom- 
plished  nothing  by  authorizing  its  admission.     Bisbey  a.  Shaw,  2 
Kern,  G7. 

G.  In  an  action  for  slander,  if  the  defendant  justifies,  he   must  justify 
the  very  words  complained  of.     Ormsby  a.  Douglass,  Ante,  407. 

7.  The  defendant  cannot  deny  the  speaking  of  the  words  charged,  and 
also  justify  by  alleging  the  truth  of  them.     These  pleas  are  incon- 
sistent.    Ib. 

8.  It  is  not  a  sufficient  justification   to  allege  merely  the  truth   of  the 
words  charged ;  but  the  defendant  must  aver  the  facts  upon  which 
he  relies  to  show  their  truth.     Ih. 

9.  In  an  action  of  covenant  to   recover   damages   for  non-performance 
of    an    agreement  for    the  transportation    of  property,    commenced 
before  the  Code,  the  defendant  pleaded,  that  if  the  plaintiff  had  been 
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damnified  it  was  by  his  own  wrong,  and  through  his  own  act,  means, 
and  default ; — Held,  on  demurrer,  that  the  plea  was  bad.  Such  a 
plea  is  applicable  only  to  a  bond  of  indemnity ;  and  is  not  a  proper 
defence  to  an  action  upon  a  covenant  for  the  performance  of  a  par- 
ticular act.  (1  Sand.,  116,  n.  1 ;  1  Bos.  fy  P.,  648).  Harmony  a. 
Bingham,  2  Kern.,  99. 

10.  In  a  foreclosure  suit  brought  against  a  husband  and  wife  upon  a 
mortgage  given  by  a  married  woman  upon  her  separate  property,  the 
defendants  answered,  setting  up   the   marriage  of  the   female    de- 
fendant at  the  time  of  the  execution  of  the  bond  and  mortgage  by 
her,  and  also  that  the  mortgage  was  not  acknowledged  by  her  on  a 
private     examination.     Held,    that    the    answer   was  frivolous.     A 
wife  may  bind  her  separate  estate,  however  created,  as  if  she  were 
a  feme  sole,  and  without  acknowledgment  on  private  examination. 
(Albany  Fire  Ins.  Co.  a.  Bay,  4  Bjrb.,  407,  a/''d.  4  Cornet.  9).    Su- 
preme Court,  Sp.  T.,  Cramer  a.  Comstock,  11  How.  Pr.  R.,  486. 

11.  Of  the  mode  of  answering  in  an  action  for  procuring  the  arrest  of 
plaintiff  without  reasonable  or  probable  cause.      Radde  a.   Ruck- 
gaber,  3  Ducr.,  684. 

12.  Prima  fade  a  judgment  in  favor  of  the  party  belongs  to  him,  and 
not  to  his  attorney,  whether  it  be  for  costs  alone,  or  for  debt  and  dam- 
ages and  costs  ;  and  an  answer  which  seeks  to  rebut  this  presumption 
should  show^ae's  which  overthrow  it.  Martin  a.  Kanouse.  Ante,  327. 

13.  A  denial  that  notice  of  protest  was  received  by  defendant,  stricken 
out  of  an  answer  in  an  action  against  the  endorser  of  a  note,  as  irre- 
levant.    Edgarton  a.  Smith,  3  Duer.,  614. 

AMENDMENT,   7,    11.     DEFAULT. — PLEADING.     VERIFICATION. 
WAIVER,  3. 

APPEAL. 

1.  The  defendant  in  an  action  in  the  Supreme  Court,  commenced  before 
the  Code,  having  recovered  judgment  against  the  plaintiff  for  his 
costs,  obtained  an  order  at  special  term,  (under  2  Rev.  Stuty.,  619, 
§  53),  requiring  one  Parce,  to  pay  the  costs,  upon  the  ground  that 
Parce  was  the  person  who  brought  the  action,  although  in  the  name 
of  the  nominal  plaintiff,  and  that  he  was  also  beneficially  interested 
in  the  recovery.  This  order  was  affirmed  by  the  general  term,  and 
Parce  appealed  to  the  court  of  appeals.  Jfe/d,  that  the  order  was 
appealable.  It  was  a  final  order  made  upon  a  summary  application 
after  judgment,  and  came  within  the  express  provisions  of  the  Code, 
(§  11,  subd.  3).  Giles  </.  Ilalbert,  2.  Kern.,  32. 
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2.  The  answer  of  defendant  denied  several  of  the  material  allegations 
in  the  complaint,  and  set  up  several  distinct  defences.     The  plaintiff 
demurred  to  two  of  the  defences  for  insufficiency,  the  general  term 
sustained  the  demurrer,  and  the  defendant  appealed.     Hi  Id,  that  the 
appeal  must  be  dismissed,  the  judgment  not  being  a  final  one.     The 
issues  should  have  been  tried  and  a  final  judgment  on  the  merits 
pronounced,  before  appeal  to  the  court  of  appeals.     Paddock  a.  The 
Springfield  Fire  and  Marine  Insurance  Company,  2  Kern.,  591. 

3.  Under  the  laws  of  1854,  (ch.  270,)  authorizing  an  appeal  to  the  gen- 
eral term  "  from  any  judgment,  order  or  final  determination  made  at 
any  special  term  of  the  court,  in  any  special  proceeding  therein,'' 
an  appeal  lies  to  the  general  term  of  the  Supreme  Court,  from  an 
order  of  the  special  term  confirming  the  report  of  commissioners  of 
estimate  and  assessment,  appointed  for  opening  a  street  in  the  city 
of  New  York.     But  no  appeal  lies  from  the  order  of  the  general 
term,  thereon,  to  the  Court  of  Appeals.     Case  of  Canal  and  Walker 
Streets,  2  Kern.,  406. 

4.  No  appeal  lies  to  the  general  term  of  the  Supreme  Court,  from  an 
order  of  the  special  term,  confirming  a  report  of  commissioners  of 
estimate  and  assessment  appointed  by  the  corporation  in  proceedings 
for  opening  a  street  in  the  city  of  New  York.     The  Bowery  Exten- 
sion Case.     Ante,  368. 

5.  Under  the  act  of  1854,  (ch.  270),  an  appeal  lies  from  an  order  of 
the  special  term  of  the  Supreme  Court,  allowing  a  mandamus.    The 
People  on  rel.  Merriam  a.  Schoonmaker,  19  Barb.,  657. 

6.  An  order  of  supersedeas  is  appealable  from  the  special  to  the  gene- 
ral term.     Wells  a.  Jones,  Ante,  20. 

7.  The   provision  of  the  Code  (§  325)  authorizing  any  pen  ty  affected, 
to  appeal,   embraces  only  such  persons  as  are  technically  parties 
to  the   action ;  or  their  representatives.     Martin  a.  Kanouse,  Ante, 
390. 

8.  Where  a  defendant  dies  after  the  argument  of  an  appeal  and  before 
the  decision,  and  the  judgment  of  affirmance  is  thereupon  entered, 
nuuc  pro  tune,  as  of  a  day  before  his  death,  the  thirty  days  limited 
by  Rule  18  for  turning  the  case  into  a  bill  of  exceptions,  do  not 
begin   to  run  until  the  personal  representatives  of  the  deceased  are 
made  parties  to  the  suit.     The  plaintiff  may  meanwhile  proceed  to 
collect  his  judgment,  and  the  representatives  must  at  their  peril 
cause  themselves  to  be  made  parties,  or  the  judgment  must  be  en- 
forced against  them.     Beach  a.  Gregory,  Ante,  203. 

9.  It  teenm,  that  where  an  order  is  made  at  special  term,  pronouncing 
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an  answer  frivolous,  and  proceeding  to  declare  the  appropriate  judg- 
ment upon  the  case,  appeal  should  be  taken  from  the  judgment,  and 
not  from  the  order.  Martin  a.  Kanouse,  Ante,  390. 

10.  Where  a  demurrer  is  sustained  or  overruled,  an  appeal  may  be  in 
all  cases  taken  from  the  order,  if  judgment  has  not  actually  been 
entered.     Ives  a.  Miller,  19  Barb.,  196. 

11.  The  court  of  appeals  has  no  power  in  an  action  tried  by  a  referee 
or  by  the  court,  to  review  the  finding  upon  a  question  of  fact.     It  is 
only  authorized  to  review  questions  of  law.     "Western  a.  The  Gene- 
see   Mutual  Insurance  Company,  2    Kern.,  258 ;  Griscom  a.  The 
Mayor,  &c.,  of  New  York,  Ib.,  586. 

12.  In  an  action  in  the  Supreme  Court,  upon  a  policy  of  insurance 
upon   property  in  Canada,  which  was  tried  before  a   referee,  one 
question  involved  was,  whether  the  policy  was  by  the  law  of  Canada 
a  valid  contract.     The  referee  having  found  that  it  was  so, — Held, 
on  appeal  from  the  judgment  of  the  Supreme  Court,  that  this  was  a 
question  of  fact,  and  that  the  Court  of  Appeals  could  not  review  the 
finding  of  the  referee  upon  it ;  there  being  evidence  upon  both  sides. 
The  court  has  no  power  to  reverse  a  judgment  upon  the  ground  that 
the  finding  of  the  referee  was  against  the  weight  of  evidence.  (Davis 
a.  Allen,  3  Comst.,  168 ;  Esterly  a.  Cole,  Ib.,  502 ;  Borst  a.  Spelman, 
4  Ib.,  284).  "Western  a.  The  Genesee  Mutual  Insurance  Company, 
2  Kern.,  258. 

13.  But  in  a  suit  commenced  in  the  late  court  of  chancery  and  heard 
in   the  supreme  court  in  equity  before  the  special  term,  on  plead- 
ings and  proofs,  and  reheard  on  appeal  to  the  general  term,  before 
the  amendments  of  1851,  (Laws  of  1851,  876,  903.  §   459),  took 
effect. — Held,  that  the  whole  cause  was  reviewable  in  the  court  of 
appeals,  upon   the  whole  evidence.     Otherwise,  where  the  trial  was 
had  after  those  amendments  took  effect.     Dunham  a.  "Watkins,  2 
Kem.,  556. 

14.  Irregularities  in  the  rendering  of  judgment  in  the  Marine  Court  will 
not  be  reviewed  or  remedied  in  the  Common  Pleas,  on  motion  made 
in    answer  to   supplementary   proceedings  instituted    in   the   latter 
court.     The  defendant's  remedy  for  such  irregularities  is  by  motion 
in  the  court  below,  or  by  appeal  from  the  judgment.     Saunders  a. 
Hall,  Ante,  418. 

15.  The  referees  appointed  by  a  county  judge,  under  the  act  of  1847, 
(2  Laws  r^/"1847,  586,  ch.  455,  §  8),  to  hear  and  determine  an  ap- 
peal brought  from  the  determination  of  commissioners  of  highway.*, 
in  a  proceeding  to  lay  out  a  highway,  can,  on  the  hearing  of  the  ap- 
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peal,  reverse  the  decision  of  the  commissioners  in  part,  and  affirm  it  as 
to  the  residue.    The  People  on  rel.  Walker  a.  Baker,  19  Barb.,  240. 

16.  A  rehearing  of  an  appeal  will  not  be  granted,  where  no  advantage 
could  result  from  it.     Teaz  a.  Christie,  Ante,  259. 

17.  It  is  too  late,  after  the  decision  of  an  appeal,  to  move  for  a  resettle- 
ment of  the  case.     Fish  a.  Wood,  Ante,  419. 

18.  Motion  to  dismiss  appeal  for  certain  irregularities  and  informalities 
in  the  entry  of  the  judgment  appealed  from,  and  in  the  papers  upon 
the  appeal.      Court  of  Appeals,  Beecher  o.  Conradt,  11  How.  Pr. 
fi.,  181. 

19.  A  case  to  be  settled  by  the  general  term,  containing  the  facts  found 
by  them  in  the  hearing  of  an  appeal,  the  same  to  be  inserted  in  the 
record,  and  certified  to  the  court  of  appeals.     Supreme  Ct.,  Gen.  T., 
Mills  a.  Thursby,  No.  9,  11  How.  Pr.  JR.,  134. 

20.  The  proper  course  to  be  pursued  by  plaintiff  where  his  complaint 
is  dismissed  as  to  one  cause  of  action,  and  as  to  the  other  a  verdict 
is  taken  in  his  favor,  subject  to  the  opinion  of  the  general  term  on  a 
case  to  be  made  by  him, — and  he  desires  to  review  the  decision  of 
the  court  as  to  the  dismissal  of  the.  complaint.     Dickersou  a.  Cook, 
3  Duer,  324. 

AMENDMENT,  6,  7,  8,  9 ;  ANSWER,  4 ;  EXCEPTIONS  AND  BILL  OP  ; 
JUDGMENT,  1,  2,  8, 13,  14 ;  JUSTICE'S  COURT,  4,  5  ;  MARINE  COURT, 
6,  7,  8  ;  MOTION  AND  ORDERS,  13, 15  ;  REFERENCE,  4 ;  STAY  OP 
PROCEEDINGS,  2;  TRIAL,  8,  9,  10. 

APPEARANCE. 

1.  Under  the  former  practice,  an  infant  plaintiff  sued  by  next  friend, 
and  an   infant  defendant   appeared   by  guardian.     But  the    Code 
requires  that  an  infant  party,  whether  plaintiff  or  defendant,  should 
appear  by  guardian.     To  commence  an  action  in  any  other  way, — 
e.  y.,  by  next  friend,  on  behalf  of  an  infant  plaintiff, — is  an  irregular- 
ity, upon  which  the  summons  and  complaint  must  be  set  aside.     Su- 
preme Ct.,  Sp.  T.,  Hoftailing  a.  Teal,  11  How.,  Pr.  R.,  188. 

2.  The  giving  bail  by  defendant,  on  arrest  in  an  action  in  a  State  Court, 
is  not  an  "  appearance"  in   the   cause  in  such  sense  that  a  petition 
afterwards  filed  to  remove  the  cause  to  the  U.  S.  Circuit  Court  is  too 
late.     Durand  a.  Hollins,  3  Duer,  68G. 

8.  A  summons  and  complaint  may  be  set  aside,  on  motion,  for  the  mis- 
nomer of  a  defendant.  But  such  motion  must  be  made  before  the 
defendant  has  appeared  in  the  action.  And  where  the  notice  of  such 
motion  was  signed  by  the  defendant's  attorney,  as  his  attorney  gene- 
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rally  in  the  cause,  it  was  held  that  it  was  equivalent  to  a  general 
appearance,  and  that  the  motion  must  be  denied.     Supreme  Ct.,  Sp. 
T.,  Dole  a.  Manly,  11  How.  Pr.  £.,  138. 
COSTS,  17;  HUSBAND  AND  WIFE,  1 ;  PARTIES,  3  ;  WAIVER,  2. 

ARBITRATION. 

1.  An  agreement  of  submission  of  matters  in  difference  to  arbitrators, 
followed  by  the  arbitrators  entering  upon  their  duties — the  arbitra- 
tion being  still  pending  and  undetermined' — constitutes  no  defence,  or 
legal  obstacle,  in  abatement  or  in  bar,  to  an  action  for  the  same  matters, 
commenced  after  the  making  of  the  agreement.     Such  an  agreement 
is  a  mere  authority  revocable  by  either  party  at  any  time  before 
the  case  is  finally  submitted  to  the  arbitrators  for  decision,  subject  only 
to  liability  for  damages.     It  is  not  a  bar  to  a  subsequent  action, 
because  it  does  not  determine  the  right  of  an  action  before  an  award 
is  made,  and  no  sufficient  reason  is  perceived  why  it  should  preclude 
an  action  by  operating  in  abatement  of  it.     Smith  a.   Compton,  20 
Barb.,  262. 

2.  How  far  an  award  of  arbitrators  may  be  reviewed  in  a  suit  at  law  ; 
and  how  far  the   testimony  of  the  arbitrators   themselves  may  be 
received  against  their  award.     Briggs  a.  Smith,  lb.,  409 ;  French  a. 
New,  lb.,  481. 

DISCONTINUANCE,  1 ;  PLEADING,  22. 

ARREST. 

1.  The  defendant  knowing  himself  to  be  insolvent,  applied  to  purchase 
goods  from  the  plaintiff,  and  assured  him  that  he  the  defendant,  "  was 
good  and  able  to  pay  all  that  he  should  contract  to  pay ;"  and  the 
plaintiff  relying  on  this  representation,  made  the  sale  desired.     Held, 
that  the  debt  was  fraudulently  contracted,  and  the  defendant  liable 
to  arrest  in  an  action  brought  to  recover  it.     Freeman  a.  Leland. 
Ante,  479 ;  Compare  Mitchell  a.  Worden,  20  Barb.,  253. 

2.  Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent, 
accounts  to  be  rendered  and  proceeds  paid  over,  weekly, — Held,  that 
in  an  action  to  recover  from  defendant  the  proceeds  of  such  sales, 
an  order  of  arrest  was    properly  granted.     Turner  a.  Thompson, 
Ante,  444. 

3.  What  facts  authorize  the  arrest  of  defendants  in  an  action  for  false 
and  fraudulent  representations  whereby  plaintiff  was  induced  to  buy 
stock  in  a  corporation.     Supreme    Ct.,   Sp.    T.,  Bell   a.    Mali,    11 
How.  Pr.  R.  254. 

4.  The  undertaking  for  costs  and  damages,  required  by  section  182  of 
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the  Code  to  be  given  "  on  the  part  of  the  plaintiff,"  on  his  obtaining 
an  order  of  arrest,  need  not  necessarily  be  executed  by  the  plaintiff 
personally.  Bellinger  a.  Gardner,  Ante,  441.  Compare  The  Re- 
public of  Mexico  a.  Arrangoiz,  11  How.  Pr.  JR.,  1. 

5.  It  is  within  the  discretion  of  the  judge  issuing  the  order  of  arrest,  to 
accept  an  undertaking  executed  by  a  surety  or  sureties  only,  or  to 
require  that  it  be  executed  by  the  plaintiff.     And  his  exercise  of  dis- 
cretion on  this  point  cannot  be  drawn  in  question  on  motion  to  dis- 
charge from  arrest.    Bellinger  a.  Gardner,  Ante,  441. 

6.  Where  bail  are  not  excepted  to,  a  motion  to  vacate  an  order  of  ar- 
rest is  in  time,  if  noticed  for  argument  before  the  expiration  of  the 
ten  days  allowed  to  the  plaintiff  for  excepting.     Overill  a.  Durkee, 
Ante,  383. 

7.  Where  exception  is  taken,  the  motion  is  in  time,  if  brought  on  to 
argument  before  the  judge  by  whom  the   bail  are  examined,  has 
endorsed  his  allowance  of  them  upon  the  undertaking,  and  caused  it 
to  be  filed.     Ib. 

8.  Where  the   plaintiff  had  the  defendant  arrested  at  the  commence- 
ment of  suit,  and  allowed  him  to  remain  in  custody  more  than  two 
years    after  judgment,  but   under  the  original  order,  and  without 
issuing  execution. — Held,  that  the  plaintiff's  course  was  in  fraud  of 
the  law,  and  the  defendant  was  entitled  to  an  order  of  supersedeas. 
Wells  a.  Jones,  Ante,  20. 

9.  What  must  be  stated  in  a  criminal  warrant  of  arrest.     Blythe  a. 
Tompkins,  Ante,  468. 

10.  The  construction  of  section  179,  subdivsion   2   of  the  Code,  in  re- 
spect to  the  facts  necessary  to  be  stated  in  an  affidavit  to  procure  an 
arrest,  considered.     The  Republic  of  Mexico  a.  Arrangoiz,  11  How. 
Pr.  R.,  1. 

11.  In  an  action  brought  on  behalf  of  a  foreign  government,  by  an 
agent  of  such  government  appointed  to  sue,  an  undertaking  to  pro- 
cure an  arrest  of  defendant,  executed  by  such  agent,  is  good  as  an 
undertaking  on  the  part  of  the  plaintiff.     Ib. 

AMENDMENT,  10 ;  DAMAGES,  1 ;  EXECUTION,  5 ;  WAIVER,  8. 

ASSIGNMENT. 

1.  Damages  arising  from  the  wrongful  conversion  of  personal  properly 
is  a  chose  in  action  that  is  assignable,  (The  People  v.  The  Tioga 
C.  P.,  19  Wend.,  73),  and  under  the  Code  the  assignee  may  sue 
upon  it  in  his  own  name.  Such  a  claim  will  pass  by  a  general 
assignment  in  trust  for  the  payment  of  creditors.  Hand,  J.,  dis- 
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sented.     McKee  a.  Judd,  2  Kern.,  622.     Compare,  however,   Howell 
a.  Kroose,  Ante,  167. 

2.  A  cause  of  action  arising  out  of  a  mere  tort  not  injuriously  affecting 
property — e.  g.,  a  claim  for  damages  for  falsely  and  fraudulently 
recommending  customers  as  worthy  of  credit  and  safe  to  be  trusted 
— is  not  assignable  so  as  to  authorize  the  assignee  to  sue  in  his  own 
name.     N.    T.  Superior  Ct.,  Sp.  T.,   Hyslop  a.  Randall,  11   How. 
Pr.  R.,  97. 

3.  The  mere  fact  that  the  assignment  of  a  chose  in  action  sued  upon 
was  made  without  consideration,  apart  from  circumstances  tending  to 
show  that  it  was  colorably  made,  is  not  material  to  the  issue  ;  and 
judment  for  the  assignee  ought  not  to  be  reversed  for  the  refusal  of 
the  court  below  to  allow   the   want  of  consideration  to  be  shown. 
Burtnett  a.  Gwynne,  Ante,  79. 

4.  An  assignment  by  the  common  member  of  both  firms,  to  his  partner 
in  the  firm  holding  the  claim  against  the  other,  of  his  interest  in 
such  claim,  does  not  deprive  the  members  of  the  other  firm  of  any 
equitable  defences  which  they  would  be  entitled  to  maintain  against 
their  partner  the  assignor,  were  no  such  assignment  made.     Englis 
a.  Furniss,  Ante,  333.     See   also,  as  to  the  facts  in  this  case,  Decker 
a.  Furniss,  3  Duer.,  291. 

ATTORNEY,  3  ;  CAUSE  OF  ACTION,  6 ;  COSTS  ;  EXAMINATION  OF 
ASSIGNOR.     PARTIES,  4. 

ATTACHMENT. 

1.  Where  defendant  left  the   State  of  New  York,  and  remained  in 
Hudson,  Wisconsin,  nearly  a  year,  and  established  himself  in  busi- 
ness there,  but  intended,  even  should  it  prove  successful,  to  leave  it  in 
the  care  and  management  of  a  clerk  and  return  to  his  residence  in 
this  State. — Held,  that  he  was  not  a  non-resident  by  reason  of  this 
absence.     An  order  at   special  term  vacating  an   attachment  which 
had   been  obtained  against  him,  was  affirmed.     Hurlbut  a.   Seeley, 
Ante,  138. 

2.  A  person  who  carries  on,  within  the  city  of  New  York,  a  regular 
and  systematized  business,  and  who  in  the  course  of  his  occupation, 
spends  his  time  during  the  regular  business  hours  of  the  business 
days  of  the  week  in  the  city,  keeping  his  bank  account  there,  and 
there  in  good  faith  conducting  all  his  business  transactions,  is  not  a 
non-resident  within  the  meaning  of  the  attachment  laws  ;  although 
his  family  reside   in   another   State,  and   he    himself  spends   his 
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Sundays  or  even    all  his  nights  with  them.      Towner  a.  Church, 
Ante,  299. 

3.  Bonds  made  by  a  railroad  company  and  placed  in  the  hands  of  their 
agents  to  be  sold,  are  not,  either  in   the  hands  of  the  company  or  of 
the  agents,  the  property  of  the   company,  in  such  sense  that  an 
attachment  issued  against  the   company  can  be  levied  upon  them. 
Coddington  a.  Gilbert,  Ante,  242. 

4.  Chattels  in  the  possession  of  a  pledgee, — e.  g.,  goods  in  possession  of 
a  consignee  who  has  made  advances  upon  them — cannot  be  attached 
for  a  debt  of  the  pledger,  either  under  the  Revised  Statutes  or  under 
the  Code.     The  interest  of  the  pledger  in  the  goods  is  liable  to  at- 
tachment for  his  debts ;  but  such  attachment  can  be  levied  only  in 
the  mode  prescribed  in  §  235  of  the  Code.     Brownell  a.  Carnley, 
3  Duer,  9. 

5.  In  executing  a  warrant  of  attachment  issued  under  the   Revised 
Statutes,  (2  Rev.  Stats.,  3),  the  sheriff  has  no  power  under  sections 
7  and  8,  to  seize  correspondence  belonging  to  the  defendant.     Nor 
has  he  any  authority  to  examine  such  books  and  papers  as  he  may 
lawfully  seize,  to  take  copies  of  them,  to  look  into  the  correspondence 
of  the  defendant  or  do  any  other  act  in  relation  to  the  books  and 
papers,  than  simply  to  keep  them  safely,  subject  to  the  direction  of 
the  judge,  who  allowed  the  process.    Supreme  Ct.,  Sp.  T.,  Hergman 
a.  Dettlebach,  11  How.  Pr.  R.,  4G. 

EXECUTION,  7 ;  HUSBAND  AND  WIFE,  5  ;  MARINE  COURT,  1,  2 ;  MO- 
TIONS AND  ORDERS,  8 ;  OFFICERS,  3,  4 ;  SERVICE  AND  PROOF 
OF,  2. 

ATTORNEY. 

1.  The  Code  has-  not  repealed  the  provision  of  the  Revised  Statutes, 
(2  Rev.  Stats.,  300),  requiring  the  production  of  the  authority  of  an 
attorney  to  bring  an  action  of  ejectment.     It  is  still  necessary  that 
the  attorney  should  have  a  written  request  to  commence  the  suit 
either  by  the  plaintiff  or  his  agent,  or  a  written  recognition  of  the 
authority  of  the  attorney  to  commence  it.     It  is  necessary  that  the 
agent  of  plaintiff,  where  retainer  by  an  agent  is  relied  on,  should 
have  authority  in  fact  to  direct  the  commencement  of  the  suit.    And 
a  general  agency  to  manage  real  property  does  not  imply  such 
authority.    Supreme  Ct.,    Chambers,   Howard  a.  Howard,  11  How. 
Pr.  R.,  80. 

2.  What  recognition  of  the  attorney's  authority  will  be  sufficient.    Ib. 

3.  An  agreement  between  the  plaintiffs   and  their  attorney  that  he 
should  have  the  costs  in  the  suit  as  a  recompense  for  his  labor,  and 
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notice  thereof  to  the  defendant, — Held,  a  severance  of  the  costs  from 
the  debt  so  that  a  compromise  and  release  of  the  debt  by  the  plain- 
tiffs did  not  affect  the  attorney's  right  of  the  costs.  Supreme  Ct.,  Sp. 
T.,  Bobbins  a.  Alexander,  11  How.  Pr.  R.,  100. 

4.  Of  the  rights  of  an  attorney  as  against  his  client.     Creighton  o. 
Ingersoll,  20  Barb.,  541. 

CAUSE  OF  ACTION. 

1.  The  board  of  supervisors  of  a  county  are  not  a  corporation ;  and  as 
such  board,  and  apart  from  the  county,  they  are  not  liable  to  a  suit. 
They  can  be  sued  only  as  representing  the  county;  and  to  warrant  a 
suit  against  them  as  representing  the  county,  there  must  be  some 
duty  of  the  county,  and  the  case  must  be  such  that  an  action  founded 
upon  that  duty  is  the   appropriate  remedy.     But  where  there  is  a 
failure  of  duty  by  the  supervisors  only,  not  by  the  county,  an  appli- 
cation for  a  mandamus  is  the  only  remedy.     Boyce  a.  The  Super- 
visors of  Cayuga,  20  Barb.,  294. 

2.  Where  one  of  two  defendants  had  made  a  promissory  note,  and  the 
other  had  signed  a  guaranty  of  the  note  which  was  endorsed  upon 
it, — Held,  that  these  were  two  distinct  contracts ; — and  that  the  plain- 
tiff could  not  sustain  an  action  in  which  he  had  joined  both  maker 
and  guarantor,  as  defendants,  under  section  120  of  the  Code.     Su- 
preme Ct.,  Sp.  T.,  Allen  a.  Fosgate,  11  How.  Pr.  R.,  218. 

3.  The  plaintiffs  carried  on  two  distinct  branches  of  business,  in  distinct 
apartments,  employing  different  clerks  in  each,  and  keeping  distinct 
accounts.     The  defendants  dealt  with  them  in  both  branches  of  busi- 
ness, but  the   plaintiffs  kept  separate  accounts  with  them,  in  each 
branch,  and  sent  in  separate  bills  for  the  amounts  due, — Held,  that 
the  two  accounts  constituted  distinct  causes  of  action ;  and  a  recovery 
upon  one  formed  no  bar  to  a  suit  upon  the  other.     Secor  a.  Sturgis, 
Ante,  09. 

4.  An  action  to  recover  the  possession   of  specific  personal  property 
under  the  Code,  can  be  brought  wherever  replevin  would  lie  under 
the' Revised  Statutes.     This  action  is  based  upon  a  wrongful  deten- 
tion of  the  property,  and  such  wrongful  detention  must  exist  at  the 
commencement  of  the  suit.     The  object  of  the  action  is  the  recovery 
of  the  property  in  specie,  the  damages   recoverable  are  merely  inci- 
dental to  the   action.     And  if   before   suit  brought,  the  defendant 
unconditionally  offers  to  restore  the  property,  the  object  is   already 
attained   and  the   suit   is  wholly   unnecessary.      Such  an    offer   is 
equivalent  to  tender  before  suit  brought,  and  is  a  good  defence  to  the 
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action.  Otherwise  in  an  action  corresponding  with  the  former  action 
of  trover  for  damages  for  the  detention.  Savage  a.  Perkins,!  1  How. 
Pr.  R.,  17. 

5.  An  action  for  the  recovery  of  possession  of  specific  personal  property 
may  be  maintained  although  the  defendant  has  divested  himself  of 
the  possession  of  the  property  before  suit  brought.     This  is  equally 
true  whether  a  wrongful  taking  or  a  wrongful  detention   only,  is 
complained  of.     Supreme  Ct.,  Sp.  T.,  Drake  a.  "Wakefield,  11  How. 
Pr.  R.,  106. 

6.  In  an  action  brought  to  recover  for  a  wagon  alleged  to  be  wrong- 
fully detained  from  the  plaintiff  by  the   defendant,  it  appeared  that 
the  defendant   took  the  wagon  from  a  person  in  possession  thereof, 
and  that  the  plaintiff  afterwards  purchased  the   wagon  from  such 
person  while  it  still  remained  in   the  defendant's  possession. — Held, 
not  enough  to   entitle    the  plaintiff  to  recover.     He  must  further 
prove    that   after   his    purchase,    he,   or   some   one    in   his  behalf, 
demanded  the  wagon    from  defendant.     A  demand  made  by  the 
vendor  before  the  sale  is  not  sufficient.     If  such  an  action  can  be 
regarded  as  an  action  to  recover  damages  for  a  wrongful  detention, 
the  same  proof  of  demand  by  the  plaintiff  is  necessary.     Whether 
the  claim  for  damages  for  a  tort  can  now  be  so  assigned  as  to  entitle 
the  assignee  to  sue  in  his  own  name, —  Query?    Howell  a.  Kroose, 
Ante,  167.     It  can.     McKee  a.  Judd,  2  Kern.,  622. 

7.  No  action  will  lie  for  a  wrongful  entry  upon  land  and  felling  wood 
and  timber  thereon,  where  the   land  was  at  the   time  in  the  actual 
possession  of  the  defendant.     At  common  law  there  was  no  right  of 
action,  for  injuries  to  land,  by  an  owner  out  of  possession.     If  he 
had  partially  parted  with  the  possession  and  reserved  some   posses- 
sory rights,  he  could  then  sustain  an  action  for  their  invasion.     And 
so  too  one  wrongfully  dispossessed  might  on  being  reinstated,  recover 
for  intermediate   injuries;  but  that  was  on  the  principle  that   the 
restored  possession  related  back  to  the  time  of  the  actual  ouster. 
And  as  the  law  gave  no  right  of  action  to  an  owner  out  of  the  pos- 
session of  land,  for  injuries  to  it,  previous  to  the  adoption  of  the 
Code,  it  gives  none  now.     The  Code  does  not  constitute  any  new 
cause  of  action.     Frost  a.  Duncan,  19  Barb.,  560. 

8.  Ejectment  will  not  lie  against  a  mortgagee  in  possession  under  the 
mortgage  after  default,  to  recover  the  premises,  before  redemption 
under  the  mortgage.     Randall  a.  Raab,  Ante,  307. 

9.  In  a  proceeding  by  a  material  man  to  enforce  a  lien  under  the  "  Act 
for  the   better  security  of  Mechanics,"  &c.,  it  appeared  that  the 
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claimant  had  received  the  note  of  the  contractors  for  the  amount  of 
his  claim,  and  had  passed  the  note  away,  receiving  from  the  en- 
dorsee the  amount  thereof,  and  such  endorsee  had  recovered  a 
judgment  thereon  against  the  contractor,  which  judgment  remained 
in  full  force  and  unsatisfied. 

Held,  1.  That  the  claimant  could  not  recover  without  showing  that 
he  had  had  by  payment  to  the  endorsee,  or  otherwise,  become  rein- 
vested with  the  title  to  the  debt.  2.  That  the  mere  production  of 
the  note  on  the  trial  was  not  sufficient  The  plaintiff  must  produce 
proof  which  furnishes  an  assurance  to  the  contractor  that  payment 
to  the  claimant  in  satisfaction  of  the  lien,  would  be  a  protection  to 
him  against  the  apparent  title  of  the  judgment  creditor  to  collect  the 
same  debt  by  means  of  the  judgment.  Teaz  a.  Chrystie,  Ante,  109. 

10.  Although  the  note  of  a  debtor  is  not  payment  of   his  debt,  the 
acceptance  and  transfer  of  such  note  by  the  creditor  suspends  his 
remedy  for  the  debt  until  the  title  of  creditor  is  re-invested;  and 
where  the   endorser  has  recovered  a  judgment  against  the  debtor 
thereon,  the  mere  production  of  the  note  itself  to  be  cancelled  on 
the  trial  without  proof  that  the  plaintiff  has  paid  it,  or  obtained  the 
control    of  the  judgment  or  the  judgment  debt,  is  not  sufficient  to 
entitle  the  original   creditor   to    recover  for  the  consideration    on 
which  the  note  was  given.     Ib. 

11.  Where  the  owner  of  a  building  in  the  city  of  New  York  conveys 
it,  with  the  lot,  to  trustees  for  the  benefit  of  creditors,  material  men, 
laborers,  and  contractor?,  do  not,  by  afterwards  filing  notices  under 
the   Mechanic's    Lien    Law,    acquire    any   lien    under   the   statute 
upon   the  premises,  although  the  notices   are  filed  before  the  re- 
cording of  the  deed.     Nor  do  they  acquire  a  lien   as  against  the 
grantees. 

If  in  such  case  the  material  men,  &c.,  do  acquire  an  equitable  lien, 
it  is  not  one  which  can  be  enforced  by  proceedings  in  the  Ma- 
rine Court  under  the  Mechanic's  Lien  Law.  Quimby  a.  Sloan, 
Ante,  93. 

12.  Where  the  owner  of  a  building  in  the  city  of  New  York  conveys 
it,  with  the  lot,  to  trustees  for  the  benefit  of  creditors,  material  men 
laborers,  and  contractors,  do  not  by  afterwards  filing  notices  under 
the   Mechanics'  Lien  Law,  acquire  a  lien  upon  the  premises,  such 
that  it  can  be   enforced   by  proceedings  under  that  statute,  although 
the  proceedings  are  conducted  in  a  court  having  general  equity  juris- 
diction.    Jackson  a.  Sloan,  Ante,  104. 

13.  Whether   an    action  for  slander  will  lie   against  two,  for  words 
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alleged  to  have  been  uttered  in  pursuance  of  a  conspiracy  between 
them; — Query?  Forsyth  a.  Edmiston, ^-1/ifc,  430. 

14.  Whether  under  the  Code,  an  action  at  law,  on  a  contract  made  by 
an  agent  in  his  own  name,  but  in  fact  on  behalf  of  an  undisclosed 
principal,  may  be  maintained  by  the  principal; — Query1?  St.  John 
a.  Griffith,  Ante,  198. 

AMENDMENT,  4,  6;  ASSIGNMENT,  1,2, 3;  COMPLAINT,  19,22,34;  COSTS, 
2 ;  COUNTER-CLAIM,  2 ;  COVENANT  ;  DEMURRER  ;  EXECUTORS  AND 
ADMINISTRATORS,  1 ;  INJUNCTION,  1,  2, 3,  4,  5,  7,  8,  11,  12 ;  LIMIT- 
ATION OF  ACTIONS  ;  PLEADING  ;  SPECIFIC  PERFORMANCE,  2. 

CHATTEL  MORTGAGE. 

EVIDENCE  ;  tit.  In  certain  actions,  6. 

CLAIM  AND  DELIVERY  OF  SPECIFIC  PERSONAL 
PROPERTY. 

AFFIDAVIT,  1 ;  CAUSE  OF  ACTION,  4,  5,  6 ;  JUDGMENT,  4 ;  MOTIONS 
AND  ORDERS,  7 ;  PARTIES,  9;  PLEADING,  17. 

CLAIM  OF  TITLE. 

COSTS,  5. 

COMMON  COUNCIL. 

1.  Either  Board  of  the  Common  Council  of  the  City  of  New  York  has 
power  to  institute  an  examination  into  any  matters  respecting  which 
it  is  entitled  to  legislate,  or  in  respect  to  which  it  may  be  deemed 
advisable  to  apply  to  the  Legislature  of  the  State  to  act.     Briggs  a. 
Mackellarj  Ante,  30. 

2.  It  is  competent  fpr  either  branch  of  the  Common  Council  to  institute 
an  inquiry  into  the  state  and  condition  of  the  police  department, — 
into  any  frauds  or  corruption  in  the  conduct  of  it,  and  into  the  man- 
agement of  it  generally.    Ib. 

3.  Investigations  directed  by  a  Board  of  the  Common  Council  are  to 
be  conducted  generally  according  to  Parliamentary  Law.     They  are 
subject  in  particular  to  the  following  rules : — 

1.  The  examination  of  each  witness  must  be  confined  to  the  subject 
under  investigation. 

2.  A  witness  is  not  bound  to  answer  any  question  where  his  answer 
would  tend  to  criminate  or  degrade  him,  unless  the  question  is 
essential  to  the  direct  proof  of  the  matter  under  investigation. 

£.  If  a  witness  objects  to  answer  a  question,  the  sense  of  the  com- 
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mittee  is  to  be  taken,  and  if  a  majority  decide  that  the  question  is 
proper,  it  is  the  duty  of  the  witness  to  answer. 

4.  It  is  in  the  power,  however,  of  the  witness  to  refuse,  for  the  com- 
mittee have  no  means  to  coerce  him.     And  in  case  of  a  refusal,  it  is 
in  the  province  of  the  judge  to  whom  application  for  an  attachment 
(under  the  act  of  1855)  is  made,  to  determine  whether  the  question 
is  proper.  Ante,  Ib. 

5.  The   propriety  of  certain  questions  put  to  witnesses  subpoenaed  to 
testify  before  a  committee  of  the  Board  of  Aldermen  empowered  to 
inquire  into  the  state  of  the  police  department, — considered.  Ib. 

COMPLAINT. 

1.  A  suit   against  a  county  is  properly  brought  by  naming  the  board 
of  supervisors  of  the  county  as  defendant,  instead  of  naming  the  in- 
dividual  supervisors  composing  the  board.       Dissenting  opinion  of 
ALLEN,  J.,  in  Hill  a.  Board  of  Supervisors  of  Livingston  County, 
2  Kern.,  52. 

2.  It  is  no  longer  proper  for  a  plaintiff  to  set  out  one  and  the  same 
cause  of  action  in  several  counts.     Whittier  a.  Bates,  Ante,  477. 

3.  The  common   counts  may,  in  fact,  be   contained  in   one  count,  by 
stating  that  the   defendant  was  indebted  in  a  sum  large  enough  to 
cover  all  the  sums  the  plaintiff  claims  to  recover ;  if  it  be  further 
alleged,   that  in  consideration  of  such  indebtedness,  the  defendant 
promised  to  pay  such  sum.     All  may  be  put  into  one  count,  though 
there  be  distinct  and  different  considerations,  if  the  indebtedness  in 
one  sum,  and  one  promise,  be  alleged.     But  where  there  are  several 
claims  but  no  promise  to   pay  all  in  the  aggregate,  it  seems  they 
should  be  separately  stated  and  numbered  as  distinct  causes  of  action. 
Supreme    Ct.,    Chambers,  Acome  a.   The  American   Mineral   Com- 
pany, 11  How.  Pr.£.,  24. 

4.  It  was  formerly  necessary  for  the  plaintiff  to  state  in  his  declaration, 
the  time  when  every  material  and  traversable   fact  happened ;  but 
generally  it  was  not  necessary  to  prove  the  time  as  alleged,  unless  it 
constituted  a  material  part   of  the  contract,  or  had   been  stated  as 
descriptive.     Under  the  Code,  if  the   time  when  a  fact  happened  is 
material  to  constitute  the  cause   of  action,  it  should  undoubtedly  be 
stated.     The  fact  without  the  time  would  be  insufficient  to  constitute 
the  cause  of  action.     But  if  the  time  is  immaterial  a  demurrer  will 
not  lie  to  the  complaint   for  omitting  to  state   it.     If,  in  such  case, 
the  allegations  are  uncertain  or  indefinite  as  to  the  time,  and  the 
defendant  is  embarrassed  thereby  he  should  apply  to  the  court  for  an 
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order  that  they  be  made  more  definite  and  certain.  It  is  the  purpose 
of  section  160  of  the  Code,  to  provide  for  the  correction  of  defects 
in  form ;  while  the  office  of  the  demurrer  upon  the  ground  that  facts 
sufficient  to  constitute  a  cause  of  action  are  not  stated,  is  to  present 
the  questions  upon  the  mere  right  of  a  party,  free  from  all  questions 
of  form.  The  People  on  ret.  Crane  or.  Ryder,  2  Kem.,  433.  And 
see  Martin  a.  Kanouse,  Ante,  327 ;  Clark  a.  Dales,  20  Barb.,  42. 

5.  No  allegations  in  a  complaint  should  be  held  "  material,"  within  the 
meaning  of  section  1G8  of  the  Code,  which  will  not  prevent  a  plain- 
tiff from  recovering  if  proved  to  be  untrue,  or  which,  when  denied, 
he  is  not  obliged  to  prove  to  entitle  himself  to  a  verdict.     Oechs  a. 
Cook,  3  Duer.,  161. 

6.  Unless  a  complaint  which  seeks   to  recover  upon  two  causes  of 
action  shows  how  much  is  due  upon   each,  it  will  be  ordered  to  be 
made  more  definite  and  certain.     Clark  a.  Farley,  3  Duer.,  645. 

7.  Of  the   proper  form   of  the  demand  of  relief   in    the  complaint. 
L'Amoreux  a.  The  Atlantic  Mutual  Insurance  Co.,  3  Duer.,  680. 

8.  An  averment  of  partnership  between  plaintiffs  is  only  necessary  in 
their  complaint,  when  their  right  of  action  depends  upon  the  partner- 
ship.    When  a  joint  ownership  or  joint  contract  will  enable  them  to 
recover,  it  is  no  objection  to  the   complaint  that  the  partnership  is 
not  pleaded.     Loper  a.  Welch,  3  Duer.,  644. 

9.  The  complaint  in  an  action  for  libel  consisting  in  words  not  on  their 
face  libelous,  must  distinctly  aver  the  extrinsic  fact  on  which  the 
plaintiff  relies   to  show  the   alleged  libelous  character  of  the  words 
complained  of;  and  it  is  not  sufficient  that  this  fact  is  alleged  by  way 
of  inuendo.     Caldwell  a.  Raymond,  Ante,  193. 

10.  In  an  action  against  the  proprietors  and  publishers  of  a  newspaper 
for  libel,  on  words  not  on  their  face  libellous,  the  complaint  must 
show  that  the  defendants  had  actual  knowledge  of  the  extrinsic  facts 
relied  on  to  show  the  libelous  character  of  the    words.      It  is  not 
enough  to  allege  that  the   words  were  published  falsely  and  mali- 
ciously.    Ib. 

11.  In  an  action  for  libel,  on  words  not  on  their  face  libellous,  the  com- 
plaint must  show  special  damage.     Ib. 

12.  A  statement  of  the  tenor  and  effect  of  the  words  complained  of,  in 
an    action     for   slander   is    bad    pleading.      Forsyth   a.    Edmiston, 
Ante,  430. 

13.  In  an   action  for  malicious  prosecution,  the  fact  that  the  jury  con- 
victed the  plaintiff  in  the  prosecution  alleged  to  have  been  malicious, 
is  conclusive  evidence  of  probable  cause.     And  where   this   fact  ap- 
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pears  by  the  declaration,  it  is  fatal  to  the   suit.     Miller  a.  Deere, 
Ante,  1. 

14.  The  only  exception  to  the  rule,  is  the  case  in  which  the  plaintiff 
sets  up  that  his  conviction  was  fraudulently  procured  by  the  defend- 
ant, by  means  which  prevented  the  plaintiff  from  setting  up  of  his 
defence.     2b. 

15.  Of  the   rules  of  pleading  applicable  to   complaints  in  actions  for 
conspiracy.      JV.    T.  Superior   Ct.,   Chambers,  Forsyth    a.   Edmin- 
ston,  11  How.  Pr.  R.,  408. 

16.  What  allegations  are  sufficient  in  the  complaint  in  an  action  for 
conversion  of  personal  property.     Supreme  Ct.  Gen.  T.,  Sheldon  a. 
Hoy,  11  How.  Pr.  £.,11. 

17.  What  averments  are  sufficient  in  a  complaint  by  the  maker  of  a 
negotiable  note  against  a  person,  who,  before  the  note  has  any  legal 
inception,  wrongfully  negotiates  it  to  a  bona  fide  holder  for  value. 
Decker  a.  Mathews,  2  Kern.,  313. 

18.  In  an  action  to  recover  damages  for  false  and  fraudulent  represent- 
ations, the  complaint  must  show  what  the  representations  were,  and 
must  aver  that  they  were  made  with  intent  to  deceive  and  defraud. 
A  complaint  which  fails  to  show  these  things  is  bad  on  demurrer. 
Supreme  Ct.,  Sp.  T.,  Wells  a.  Jewett,  11  How.  Pr.  £.,  242. 

19.  A  complaint  under  the  act  of  1847,  giving  a  right  of  action  to  the 
representatives  of  a  person  killed  by  the  wilful  act  or  neglect  of 
another,  must  aver  that  the  deceased  left  a  widow  or  next  of  kin,  who 
should  be  named,  and  that  such  relative  suffered  pecuniary  injury  in 
a  specified  amount,   from  the  death  of  deceased.     The   pecuniary 
injury  of  the  surviving  relative  is  the  only  cause  of  action ;  and  the 
facts  constituting  it  must  be  set  forth.     Stafford  a.  Drew,  3  Duer, 
627. 

20.  An  allegation  in  a  complaint  in  the  nature  of  a  quo  warranto  for  a 
public  office,  that,  "  at  an  election  duly  and  legally  held  *  *  pursuant 
to  the  statute  in  such  case  made  and  provided,"  for  the  election  of  a 
county  judge,  to  discharge  the  duties  of  that  office  from  January  1, 
1852,  for  four  years,  the  relator  was  elected  such  judge,  sufficiently 
states  the  time  of  the  election.     There  is  a  reference  to  the  statute, 
and  that  fixes  the  precise  time.     There  could  be  no  election  on  any 
other  day  than  that  fixed  by  statute.     The  People  on  ret.  Crane  a. 
Ryder,  2  Kern.,  433. 

21.  The  remedy  pursued  under  the  form  of  a  creditor's  bill  before  the 
Code,  is   still  preserved   in  the  form  of  an  action   in  the   Supreme 
Court.     Of  the  proper  mode  of  pleading  by  the  plaintiff  in  such  an 
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action.     Hammond  a.  The  Hudson  River  Iron  &  Machine  Co.,  20 
Barb.  378. 

22.  A  complaint  against  two  defendants,  which  did  not  set  forth  facts 
sufficient  to  constitute  a  simple  joint  liability  to  both  of  them,  but 
showed   a   liability  partly  joint,  and  partly  and  principally   seve- 
ral ; — Held,  fatally  defective.    Supreme  C(.,  Gen.  T.,  Lewis  a.  Acker, 
11  How.  Pr.  ft.  163. 

23.  It  seems  that  in  an  action  for  goods  sold  and  delivered,  when  the 
sale  is  stated  to  have  been  made  directly  to  the  defendant,  the  words 
sold  and  delivered  imply  a  contract  between  the  parties ;  and  that  it 
can  hardly  be   necessary  to  allege  that  the  goods  were  sold  and  de- 
livered at  the  request  of  the  defendant.     Supreme   Gt.,    Chambers, 
Acome  a.  The  American  Mineral  Company,  11  Hoio.  Pr.  H.,  24. 

24.  In  an  action  upon  negotiable  paper,  an  averment  in  the  complaint 
of  its  endorsement  to  the  plaintiff,  is  sufficient  to  show  title  in  him. 
Allegations  that  the  instrument  was  delivered  to  the  plaintiff,  or  that 
he  was  the  owner  and  holder  of  it,  are  not  essential.     The  averment 
of  endorsement  to  the  plaintiff  legally  imports  a  delivery,  a  vesting 
of  the  title  in  the  plaintiff  by  transfer.     Supreme  Ct.,  Sp.  T.,  The 
Bank  of  Lowville  a.  Edwards,  11  How.  Pr.  R.,  216. 

25.  In  a  complaint  on  a  bill  of  exchange,  an  averment  that  it  was  ac- 
cepted, is  sufficient;  it  is  not  necessary  to  aver  that  the  acceptance 
was  in  writing.     There  can  be  no  valid  acceptance  under  the  statute 
except  in  writing.     Therefore,  a  general  averment  that  the  bill  was 
accepted,  implies  that  the  acceptance  was  in  writing,  as  the  bill  could 
not  otherwise  be  accepted.     Supreme  Ct.,  Sp.  T.,  The  Bank  of  Low- 
ville a.  Edwards,  11  How.  Pr.  £.,  216. 

26.  In  an  action  on  a  bill  of  exchange  against  the  acceptor,  an  aver- 
ment in  the  complaint,  that  payment  of  the  bill  "  was  duly  demanded 
at  maturity,  and  the   same  was  thereupon  duly  protested  for  non- 
payment," is  sufficient  to  admit  evidence  of  demand,  neglect  or  refu- 
sal to  pay,  and  notice  thereof  to  the  acceptor.     AVoodbury  a.  Sack- 
rider,  Ante,  402. 

27.  If  in  any  case,  one  who  writes  his  name  on  the  back  of  a  negotiable 
promissory  note  before  the  payee  endorses  it,  can  be  liable  to  such 
payee  as  endorser,  it  is  not  enough  to  aver  in  a  complaint  by  such 
payee,  simply  that  the  defendant  "  endorsed  the  note  to  induce  the 
plaintiff  to  accept  the  same."     Hahn  a.  Hull,  Ante.,  352. 

28.  Whether  in  any  case  such  an  endorser  is  liable,  in  any  other  rela- 
tion than  as  second  endorser,  or  to  any  one  except  to  such  as  become 
parties  to  the  note  in  order  of  succession  subsequently  to  him  ; — 
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Query?  Hahn  a.  Hull,  Ante.,  352;  Compare  Partridge  a.  Colby,  19 
Barb.,  248. 

29.  In  an  action  against  a  corporation  created  under  the  laws  of  this 
State,  it  is  not  necessary  for  the  plaintiff  to  set  out  the  act  of  incor- 
poration in  the  complaint.     Supreme   Ct.,   Chambers,  Acome  a.  The 
American  Mineral  Company,  11  How.  Pr.  R.,  24. 

30.  Of  the  definiteness  necessary  in  a  complaint  seeking  to  set  off  a 
judgment  held  by  the  plaintiff  as  assignee,  against  one  recovered  by 
defendant  against  the  plaintiff.     Martin  a.  Kanouse,  Ante,  330. 

31.  The  consideration  upon  which  the  judgment  held  by  plaintiff  was 
assigned  to  him,  need  not  be  stated.     Ib. 

32.  Of  the  distinction   between   inconsistent  causes  of  action,  and  an 
application   for  alternative   relief.      Supreme  Ct.,  Sp.  T.,    Young  a. 
Edwards,  11  How.  Pr.  R.,  201. 

33.  The  mere  statement  in  the  complaint  that  the  claim  was  due  at  a 
certain  time  does  not  conclude  the  plaintiff  under  the   statute   of 
limitations,  if  it  appear  from  the  facts  stated  that  the  right  of  action 
did  not  accrue  till  a  later  date.     Walden  a.  Crafts,  Ante,  301. 

34.  A  complaint  commencing  A.  13.   administrator  of  the  goods,  &c., 

of- deceased,  plaintiff  in  this  action,  and  containing  no  other 

statement  of  the  fact  of    plaintiff's  appointment  as  administrator, 
does  not  allege  that  he  is  administrator,  or  show  that  he  prosecutes 
in  that  capacity.    The  introductory  statement  is  a  deacriptio  persona; 
merely.     In  an   action   required  to  be  brought  by  the  administrator 
in  his  capacity  as  such,   a  complaint  so  drawn  does  not  contain  a 
statement  of  facts  constituting  a  cause  of  action,  and  is  bad  on   de- 
murrer.    The  fact  that  the  plaintiff  is  administrator  and  has  been 
regularly  appointed  by  the  surrogate  of  some  county  in  this  State  is  a 
material  and  traversable  fact,  and  must  be  stated  in  such  form  as  to 
tender  an  issue  to  the  other  party.     Matter  merely  descriptive  of  the 
person  of  the  plaintiff  is  not  issuable  nor  does  it  constitute  any  part 
of  the  cause  of  action.     Supreme  Ct.,  Gen.  T.,  Sheldon  a.  Hoy,  11 
How.  Pr.  72.,  11. 

35.  So  where  in  the  summons  the  plaintiff  described  himself  as  "  An- 
drew "NVhite,  of  the  Canal  Bank,  Albany,  plaintiff,"  and  in  the  com- 
plaint as  "  Andrew   White,  receiver  of  the  Canal   Bank,  Albany ;" 
but  it  was  no  where  shown  in  the  complaint  how  he  became  receiver, 
by  the  order  of  what  court,  &c. — Held,  that  he  must  be  considered  to 
have  sued  in   his  individual  capacity.     The  words  "  receiver  of  the 
Canal  Hank"  are  in  such  case  merely  descriptive  of  the  person.     It 
is  necessary  in  a  suit  by  a  receiver  to  allege  in   legal  form   the  ap- 
pointment of   the   plaintiff.      The  time,  place,  and   manner  of  tlio 
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appointment  are  traversable  facts  and  should  be  stated.  (4  Den., 
80  ;  2  Barb.,  369 ;  17  Wend.,  198  ;  Story  Eq.  Plead.,  38,  257,  258, 
260).  The  corporation  being  dead,  the  receiver's  right  to  administer 
upon  its  effects  is  a  material  and  traversable  fact.  And  if  the  decree 
of  the  court  appointing  him,  or  the  substance  of  it,  is  not  so  set  out 
that  the  court  can  determine  after  the  defendant  has  had  opportunity 
of  traversing  the  facts,  whether  the  plaintiff  as  receiver,  has  a  right 
to  recover  on  the  note,  it  shows  no  cause  of  action.  Supreme  Ct., 
Gen.  T.,  White  a.  Joy,  11  How.  Pr.  R.,  36.  But  compare  Smith 
a.  Levinus,  4  Seld ,  472. 

36.  Actions  by  the  commissioners  of  highways  may  be  properly  brought 
in  the  names  of  the  individuals,  with  the  addition  of  their  name  of 
office.     But  when  actions  are  thus  brought,  the  complaint  should 
show,  by  proper  averments  in  the  body  of  it,  that  the  claim  is  made 
by  the  officer  and  not  by  the  individual.     And  where  the  complaint 
in  its  title  named  the  plaintiffs  as  commissioners  of  highways,  but 
contained    no  averments   showing  that    they  sued   in  their  official 
capacity,  although  the  complaint  was  for  statute  penalties  for  ob- 
structing a  highway, — Held,  that  the  action  must  be  deemed  to  be 
brought  in  favor  of  the  plaintiffs  as  individuals,  and  not  by  them  in 
their  name  of  office.     The  affix  to  their  names   in  the  bill,  was  a 
mere  descriptio  persona.    (Men-it  v.  Seaman,  2  Seld.,  1 68  ;  Ogdens- 
burgh  Bank  v.  Van  Rensselaer,  6  Jit II,  240  ;  Delafield  v.  Kinney, 
24  Wend,  345;  Hunt  v.  Van  Alstyne,  25  11.,  605).     The  plaintiffs 
should  have  averred  that  they  were  commissioners  ;  that  as  such  they 
complained  of  the  defendant,  &c.      Gould  a.  Glass,  19  Barb.,  179. 

37.  Where  in  an  action  before  a  justice   by  overseers  of  the  poor,  the 
objection  was  that  the  summons  did  not  state  the  official  character  in 
which  the  plaintiffs  sued,  but  it  was  stated  in  the  complaint;  the  ob- 
jection, being  taken  for  the  first  time  on  appeal,  was  held  too  late. 
Andrews  a.  Harrington,  19  Barb.,  343. 

AMENDMENT,  4,  5  ;  APPEAL,  20  ;  APPEARANCE,  3  ;  EXECUTORS  AND 
ADMINISTRATORS,  1  ;  HUSBAND  AND  WIFE,  2  ;  INJUNCTION,  5 ; 
MOTIONS  AND  ORDERS,  9  ;  PARTNERSHIP,  1 ;  PLEADING  ;  VERIFI- 
CATION. 

CONSOLIDATION  OF  CAUSES. 
MOTIONS  AND  ORDERS,  1. 

CONTEMPT. 

1.  The  act  of  February,  1855,  ch.  20,  empowers  the  judge  to  whom  ap- 
plication is  made  to  compel  a  witness  to  testify  before  a  committee  of 
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the  Common  Council,  to  do  whatever  a  court  is  authorized  to  do,  upon 
the  neglect  or  contumacy  of  a  witness  subpoenaed  in  a  proceeding 
pending  in  such  court.  Briggs  a.  Mackellar,  Ante,  30. 
2.  An  attachment  will  not  be  granted  under  the  act  of  1855,  against  a 
witness  subpoenaed  to  attend  and  testify  before  a  committee  of  the 
New  York  Common  Council,  unless  it  satisfactorily  appears  to  the 
judge  to  whom  the  application  is  made: — 

1.  That   the    witness   refused  to   obey   a   subpoena   issued   by   the 
clerk. — or 

2.  That,  on  appearing,  he  refused  to  be  sworn  as  a  witness, — or 

3.  That  after  being  sworn  fce  refused  to  answer  some  question,  which? 
in  the  opinion  of  the  judge,  was  a  question  proper  to  be  put. 

Therefore,  where  the  witness  attended  pursuant  to  the  subpoena,  and 
submitted  to  be  sworn,  and  then  stated  that  he  declined  generally  to 
answer  any  questions,  and  none  were  put  to  him  by  the  committee — an 
attachment  was  refused.     Briggs  a.  Matsell,  Ante,  156. 
COSTS,  24 ;   INJUNCTION,  18 ;  JURISDICTION,    1 ;  SATISFACTION   or 
PART  OF  PLAINTIFF'S  CLAIM,  2 ;  SURROGATE'S  COURT,  8. 

CONTINUANCE. 

Leave  of  the  court  to  continue  an  action  under  section  121  of  the  Code, 
is  equally  necessary  whether  the  continuance  is  sought  before  or  after 
the  expiration  of  the  year.  Johnson  a.  Williams,  Ante,  229. 

CONTROVERSY  SUBMITTED  WITHOUT  ACTION. 

When  a  controversy  is  submitted  without  action,  under  the  Code,  the 
general  term  can  only  determine  the  questions  of  law  arising  upon 
the  facts  agreed  upon  by  the  parties.  They  must  give  judgment 
upon  the  statement  as  they  construe  it.  They  have  no  power  to  va- 
cate the  submission,  or  refer  the  facts  to  the  determination  of  a  jury. 
(Laing  a.  Ropke,  1  Duer,  702).  Neilson  a.  The  Commercial  Mutual 
Insurance  Company,  3  Duer,  455. 

COSTS,  22. 

CORPORATION. 

1.  If  it  be  conceded  that  section  292  of  the  Code  may  be  construed  to 
include  corporations,  and  to  authorize  proceedings  supplementary  to 
execution  to  be  instituted  against  a  corporation  in  like  manner  as 
against  an  individual,  it  at  any  rate  does  not  embrace  those  which  are 
insolvent.  Section  292  is  a  substitute  for  the  old  creditor's  bill. 
And  a  judgment  creditor  who  filed  a  bill  to  obtain  his  debt  out  of  the 
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property  and  effects  of  the  corporation,  after  the  return  of  an  execu- 
tion unsatisfied,  must  have  proceeded  according  to  the  provisions  of 
the  Revised  Statutes,  (2  Rev.  Stats.,  463,  §§  44,  45),  relative  to  pro- 
ceedings against  corporations  in  equity.  Supreme  Ct.,  Sp.  T.,  Ham- 
mond a.  The  Hudson  River  Iron  &  Machine  Company,  11  How. 
Pr.  R.,  29. 

2.  The  application  to  the  court  in  such  case  is  upon  petition  founded 
upon  the  proceedings  in  the  action  in  which  the  judgment  has  been 
recovered.     It  is  unnecessary  to  bring  a  new  action  for  the  purpose 
of  the  sequestration  of  the  property  of  the  corporation  and  the  ap- 
pointment of  a  receiver,  though  such  an  action  might  no  doubt  be 
made  effectual.    Supreme  Ct.,  Sp.  T.,  Corning  a.  The  Mohawk  Val- 
ley Insurance  Company,  11  How  Pr.  R.  190. 

3.  The  Superior  Court  has  no  jurisdiction  of  proceedings  to  dissolve  a 
corporation   created  by  the  laws  of  this   State,   and  distribute    its 
effects  among  its  creditors  through  a  receiver,  nor  to  inquire  into  the 
validity  of  its  elections.     Prior  to  the  Code,  visitatorial  powers  over 
a  corporation  could  only  be  exercised  by  the  Court  of  Chancery,  and 
proceedings  to  obtain  a  decree  dissolving  a  corporation  and  distribu- 
ting its  effects,  could  only  be  instituted  in  that  court.    (2  Rev.  Stats., 
462.)    The  jurisdiction  of  the  former  Court  of  Chancery  in  this  res- 
pect, is,  under  the  present  constitution  and  under  the  judiciary  act  of 
1847,  vested  in  the  Supreme  Court.     Subdivision  3,  of  section  33  of 
the  Code,  gives  the  Superior  Court  jurisdiction  over  such  actions  only 
against  corporations  as  are  brought  to  enforce  some  right  or  redress 
some  wrong,  and  in  which  the  corporation  is  to  be  proceeded  against 
and  dealt  with  throughout  as  a  subsisting  corporation.    N.  T.  Superior 
Ct.,  Sp.  T.,  Brahe  a.  The  Pythagoras  Association.  11  How.  Pr.  R.,  44. 

COMPLAINT,  29 ;  EVIDENCE,  Tit.  In  certain  actions,  2  ;  INJUNCTION, 
15;  PARTIES,  1,2,5,6;  PLEADING,  7,  16;  REMOVAL  OF  CAUSES, 

2 ;  TRIAL,  1. 

COSTS. 

1.  A  defendant  who  is  indifferent  between  the  real  contending  parties, 
who  shows  himself  ready  to  pay  to  whomsoever  is  entitled,  and  who 
creates   no  costs  by  his   own   act  or  defence,   should  be  protected 
against  the  expenses  of  litigation.     Eagleson  a.  Clark,  Ante,  364. 

2.  The  provision  of  2  Rev.  Stats.,  617,  §  26,  that  where  there  are  two 
or  more  distinct  causes  of  action  in  separate  counts,  the  plaintiff  shall 
recover  costs  on  the  issues  found  for  him,  and  the  defendant  on  those 
found  in  his  favor,  is  not  abrogated  by  the  Code.     Dresser  a.  Wickes, 
Ante,  460. 
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3.  Of  the  liability  for  costs,  under  2  Rev.  Stats.,  619,  section  53,  of  an 
assignee  of  a  right  of  action,  or  party  beneficially  interested  in  the 
recovery,  in  an   action  brought  before  the  Code.     Giles  a.  Halbert, 
2  Kern.,  32. 

4.  On  costs  of  amending  after  decision   upon  demurrer,  the  successful 
party  is   entitled  to   charge   for  proceedings  before  notice  of  trial. 
Hendricks  a.  Bouck,  Ante,  360. 

5.  In  what  case  a  "  claim  of  title"  arises  on  the  pleadings,  within  the 
meaning  of  section   304  of  the  Code.      Rathbone  a.  McConnell,   20 
Barb.,  311. 

6.  In  an  action  on  a  note   the  defendant  denied  nothing  stated  in  the 
complaint,  but  stated  a  counterclaim,  to   which  plaintiff  served  no 
reply,  but  had  judgment  on  the  pleadings  for  the  difference. 

Held,  1.  That  plaintiff  was  only  entitled  to  $12  costs  before  notice 
of  trial.  By  section  307  of  the  Code,  $7  are  allowed  in  an  action 
in  which  judgment  upon  failure  to  answer  may  be  had  without  ap- 
plication to  the  court ;  that  is  when  the  action  is  of  such  a  nature 
that  if  the  defendant  fail  to  answer,  judgment  may  be  entered  with- 
out application  ;  the  other  sum  is  allowed  in  an  action  in  which  judg- 
ment can  only  be  on  application  to  the  court  whether  the  defendant 
fail  to  answer  or  not.  The  amount  does  not  depend  on  the  question 
whether  an  application  is  made  to  the  court  or  not,  or  whether  the 
issue  is  such  that  application  to  the  court  would  be  necessary,  but  on 
the  nature  of  the  action  and  the  mode  of  service,  without  reference 
to  the  pleadings. 

2.  That  the  plaintiff  was  not  entitled  to  a  trial  fee.     There  was  no 
issue,  for  nothing  alleged  by  one   party  on  either  side,  was  contro- 
verted by  the  other;  and  there  could  therefore  be  no  trial. 

3.  That  the  plaintiff  was  not  entitled  to  $7,  for  proceedings  subse- 
quent to  notice  of  the  trial.     As  there  could  be  no  trial  no  notice  of 
trial  could  properly  be  given.     Supreme  Ot.,  C/tambers,  Pardee  a. 
Schenck,  11  How.  Pr.  R.,  500. 

7.  In  no  instance  can  a  term  fee  be  charged  in   the   Common  Pleas  as 
costs  on  a  demurrer,  while  the  whole  calendar  is  disposed  of  at  every 
term.     If  parties  do  not  bring  their  cases  to  argument,  they  lose  the 
costs  of  the  term.     Hendricks  a.  Bouck,  Ante,  360. 

8.  Where  a  case  was  set  down  for  a  particular  day,  and  is  not  reached 
on  that  or  any  following  day  in  the  term,  the  prevailing  party  is  en- 
titled to  a  term  fee   under  section  307  of  the   Code,  subdivision  8. 
Ormsby  a.  Babcock,  Ante,  253. 

9.  There  can  be  no  right  to  term  fees,  until  the  cause  is  actually  at 
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issue.     Livingston  a.  The  Vielle  Montague  Zinc  Mining  Company, 
Ante,  255. 

10.  Where  a  complaint  is  dismissed  on  the  trial  instead  of  on  special 
motion,  the  defendant  is  entitled  to  a  trial  fee.     Shannon  a.  Brower, 
Ante,  377. 

11.  What  costs  are  intended  when  a  new  trial  is  granted  on   payment 
of  costs.  N.  Y.  Superior  01?.,  Gen.  T.,  M'Quade  a.  The  New  York 
&  Erie  R.  R.  Company,  11  How.  Pr.  R.,  434. 

12.  An  allowance  on  the  ground  that  the  case  is  difficult  or  extraordi- 
nary is  granted  not  merely  to  compensate  for  an  actual  trial,  but  for 
the  skill  and  labor  employed  and  expense  incurred  from  the  com- 
mencement of  the  action  to  the  recovery  of  judgment.     An  order 
for  such  allowance  made  at  the  circuit  on  the  rendition  of  the  verdict, 
is  ineffectual  if  the  verdict  is  afterwards   set  aside  and  a  new  trial 
granted.     If  the  new  trial  is  granted  on  payment  of  costs,  the  extra 
allowance  is  not  to  be  deemed  a  part  of  those  costs.     Ib. 

13.  In  what  cases  an  allowance  should  be  granted  on  the  ground  that 
the  defence  has  been  unreasonably  or  unfairly  conducted.     Supreme 
a.,  Sp.  T.,  Goodyear  a.  Baird,  11  How.  Pr.  R.,  377. 

14.  In  a  suit  on  a  note,  the  defendant  answered  but  filed  no  affidavit 
of  merits,  and  the  plaintiff  took  an  inquest.     The  clerk  allowed  $3 
in  plaintiff's  costs  for  jurors  fees'  upon  the  inquest. — Held,  that  this 
item  was  improper  and  must  be  disallowed.     The  defendant  by  fail- 
ing to    appear,  waived  a  trial    by  jury.      In  actions  sounding  in 
damages  the  judge  sometimes  prefers  that  they  should  be  assessed  by 
a  jury,  even  when  the  defendant  does  not  appear.     But  in  the  pre- 
sent case  there  was  no  necessity  for  a  jury.     Ib. 

15.  Whether  a  party  who  is  sworn  and  testifies  on  his   own  behalf, 
should  in  any  case  be  allowed  to  recover  witness  fees ; — doubted. 
(But  see  10  Eng.  L.  fy  Eq.,  465).     Certainly  such  fees  should  not  be 
taxed  on  the  ordinary  affidavit.     To  authorize  the  allowance,  the 
party  should  be  required  to  show  that  he  did  not  attend  as  a  party, 
to  attend  to  the  conduct  of  the  trial ;  and  that  the  sole  purpose  and 
intent  of  his  attendance  was  as  a  witness.     This  proof  must  be  made 
before  the  clerk  on  the  adjustment  of  costs.     It  is  too  late  to  pre- 
sent it  for  the  first  time  on   a  motion  for  re-adjustment.     Supreme 
Ct.,  Sp.  T.,  Logan  a.  Thomas,  11  H,w.  Pr.  R.,  160. 

16.  The  items  of  the  disbursements  claimed  by  the  successful  party  in 
his  costs  must  be  stated  in  detail,  in  his  bill  of  costs.     It  is  not  suffi- 
cient that  they  appear  in  the  affidavit  verifying  the  bill.     Shannon  a. 
Brower,  Ante,  377 
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17.  "Where  there  is  but  one  set  of  papers,  one  argument,  and  one 
judgment,  there  is  but  one  appeal,  and  the  successful  party  is  entitled 
to  but  one  bill  of  costs  notwithstanding  that  the  several    adverse 
parties    appeared    by  different    attorneys.      Everson  a.   Gehrman, 
Ante,  413. 

18.  The  provisions  of  the  Code  which  relate  to  costs  on  appeals,  are 
applicable  to  appeals  in  special  proceedings,  as  well  as  to  those  taken 
in  civil  actions.     The  People  a.  Sturtevant,  3  Duer.,  616. 

19.  Where  the  notice  of  taxation  of  costs  served  upon  an  attorney 
residing  at  a  distance  is   so  short  that'the  attorney  serving  it  has 
reason  to  believe  the  other  will  be  unable  to  attend  upon  the  taxation, 
the  attorney  served  should  not  be  held  concluded  by  his  failure  to 
appear.     The  taxation  should  be  reviewed  in  the  "Same  manner  as  if 
the  attorney  had,  in  fact  appeared  and  made  all  proper  objections. 
Supreme  Ct,  Sp.  T.,  Goodyear  a  Baird,  11  How.  Pr.  R.,  377. 

20.  What  amounts  to  laches,  in  bringing  on  a  motion  for  a  re-adjust- 
ment of  costs.     Dresser  a.  Wickes,  Ante,  460. 

21.  Of  the  taxation  of  costs  in  street-opening  cases  in  the  city  of  New 
York.     The  Bowery  Extension  Case,  19  Barb.,  588. 

22.  What  costs  are  allowable  where  a  controversy  is  submitted  under 
section  372  of  the  Code.     Neilson  a.  the  Mutual  Insurance  Company, 
Duer,  683. 

23.  Where  on  a  motion  the  moving  party  succeeds  in  part  and  is  de- 
feated in  part,  no  costs  should  be  allowed  to  either  party.     Corbin  a. 
George,  Ante,  465. 

24.  Costs  awarded  on  supplementary  proceedings  cannot  be  collected 
by  process  in  the  nature  of  fieri  facias,  issued  under  the  laws  of 
1847,  ch.  390,  §  3.     Their  payment  can  be  enforced  only  under  sec- 
tion 302  of  the  Code,  which  authorizes  the  officer  before  whom  the 
examination  is  conducted  to  punish  as  for  a  contempt,  for  disobedi- 
ence to  his  orders.     The  process  allowed  by  the  act  of  1847  can  be 
issued  only  to  collect  costs  founded  on  an  order  of  the  court.    Supple- 
mentary proceedings  are  not  conducted  before  the  court  but  before 
the  judge  as  an  officer  out  of  court,  (Davis  a.  Turner,  4  How.  Pr. 
R.,  190;   Smithurst's  case,  2  Sandf.,  724),  and  his  order  awarding 
costs  cannot  be  deemed  an  order  of  the  court.    Supreme  Ct.,  Gen.  T., 
Hulsaver  a.  Wiles,  11  Haw.  Pr.  R.,  446. 

AMENDMENT,  5  ;  APPEAL,  1 ;  ATTORNEY,  3  ;  MOTIONS  AND  ORDERS, 
4 ;  OFFER  TO  ALLOW  JUDGMENT  ;  TRIAL,  22. 
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COUNTER-CLAIM. 


COUNTER  CLAIM. 

1.  In  an   action  against  several  defendants  who  are  jointly  and  seve- 
rally liable,  either  of  them  may  set  up  a  counter-claim  against  the 
defendant.     Briggs  a.  Briggs,  20  Barb.,  477. 

2.  Where  defendants  forwarded  money  to  the  plaintiffs  to  pay  the  note 
sued  on,  but  plaintiffs  notified  them  that  they  refused  to  receive  it  in 
payment  because  it  was  insufficient,  and  that  it  was  subject  to  defend- 
ant's order, — Held,  in  the  action  afterwards  commenced  on  the  note, 
that  the  defendants  could  not  set  off  this  deposit  against  the  note.    A 
set  off  is  in  legal  effect  a  cross  action,  and  cannot  be  allowed  except 
in  a  case  where  a  suit  might  have  been  maintained  by  the  defendant 
upon  the  same  demand.     No  suit  could  have  been  maintained  by  the 
defendants  for  the  deposit,  without  proof  of  a  demand  for  the  money. 
The  Kingston  Bank  a.  Gay,  19  Bark,  459. 

3.  A  defendant  cannot  set  off  a  claim  against  the  plaintiff  and  another 
person,  which  he  has  already  assigned  to  a  third  person,  by  way  of 
counter-claim  to  the  plaintiff's  cause  of  action.     Belknap  a.  Mcln- 
tyre,  Ante,  366. 

4.  What  constitutes  a  valid  counter-claim  in  an  action  brought  by  one 
member  of  a  partnership  against  his  copartner.     Ives  a.  Miller,  19 
Barb.,  196. 

AMENDMENT,  7;  DISCONTINUANCE,  2;  PLEADING,  6. 

COURT. 

1.  The  duty  of  a  State  Court,  upon  a  reversal  of  its  judgment  upon  a 
writ  of  error  to  the  U.  S.  Supreme  Court, — considered.     Kanouse  a. 
Martin,  3  Duer,  664. 

2.  The  power  of  the  Supreme  Court  in  the  several  judicial  districts  to 
make   general  rules, — denied.      The  Bowery  Extension   Case,   19 
Barb.,  588. 

3.  An  Act  authorizing  the  appointment  of  a  clerk  to  take  testimony  in 
the  courts  of  King's  County.     Laws  of  1856,  260,  ch.  166. 

COSTS,  24;  INJUNCTION,  1,  6, 11 ;  JUSTICE'S  COURT  ;  MARINE  COURT  ; 
MOTIONS  AND  ORDERS,  5,  6,  11,  14;  REMOVAL  OF  CAUSES. 

COVENANT. 

I.  Of  the  distinction  between  dependent  and  independent  covenants. 
Evans  a.  Harris,  19  Barb.,  416. 

ANSWER,  9. 


512  ABBOTTS'  PRACTICE  DIGEST. 


DAMAGES. 

1.  In  an  action  for  false  imprisonment,  the  plaintiff  may  recover  dam- 
ages for  the  time  spent  and  expenses  incurred  by  him  in  procuring 
his  discharge  by  habeas   corpus,  where  the  warrant  on  which  his 
arrest  and   imprisonment  was  procured  by  the  defendant  was  void 
on  its  face.     Blythe  a.  Tompkins,  Ante,  468. 

2.  Of  liquidated  damages  as  compared  with  a  penalty.     Bridges  a 
Hyatt,  Ante,  449;  Hosmer  a.  True,  19  Barb.,  106;  Lampman  a. 
Cochran,  19  Barb.,  388. 

3.  Whether  the  sum  agreed  to  be  paid  as  damages  for  the  violation  of 
the  agreement  shall  be  considered  as  liquidated   damages  or  only  a 
penalty,  depends  upon  the  meaning  and  intent  of   the  parties  as 
gathered  from  a  full  view  of  the  provisions  of  the  contract,   the 
terms  used  to  express  such  intent  and  the  peculiar  circumstances  of 
the  subject  matter  of  the  agreement.   (Dakin  v.  Williams,  17   Wend., 
447;  S.  C.,  22  lb.,  201.)     The  contract   in  such  cases,  as  in  every 
other,    is    to  govern,   and   the  true   inquiry   is,  what  was  the  un- 
dertaking ?     Whether   it   was  folly  or  wisdom    for  the  contracting 
parties  thus  to  bind   themselves,  is   of  no  consequence,   if  the  in- 
tention is  clear.     Supreme    Ct.,    Gen.    T.,    Harmer   a.    True,    19 
Barb.,  106. 

4.  Of  the  rule  of  damages  in  an  action  against  common  carriers,  for 
neglecting  to   transport  goods.     Wibert  a.  The  New  York  &  Erie 
R.  R.  Company  19,  Barb.,  36. 

5.  Of  the  rule  of  damages  in  an  action  against  a  railroad  company  for 
personal  injuries  sustained  by   a   passenger   in  consequence   of  the 
negligent  running  of  their  cars.     CurtLss  a.  The  Rochester  &  Syra- 
cuse R.  R.  Co.,  20  Barb.,  282. 

6.  Of  the  rule  of  damages  in  an  action  for  the  breach  of  a  special  con- 
tract   for  the   delivery  of  merchandise  on  a   future    day.     Dana  a. 
Fiedler,  2  Kern,  40;  affirming  S.  C.,  1  E.  D.   Smith's   C.   P.  K, 
463.     And  see  1  Ante,  515. 

DEFAULT,  2;  EVIDENCE,  tit.  In  certaiji  actions,  1. 

DEFAMATION. 

ANSWER,  5,  6,  7,8;  CAUSE  OF  ACTION,  13;  COMPLAINT,  9,  10, 
11,  12;  EVIDENCE,  tit.  In  certain  actions,  1;  PLEADING,  18; 
TRIAL,  6. 

DEFAULT. 

1.  A  defendant  should  not  be  allowed  to  put  in  an  answer  after  default, 
setting  up  the  statute  of  limitations,  where  it  appears  that  the  debt 
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DEMURRER. 


is  still  justly  due.  Indulgence  should  not  be  granted  to  the  defend- 
ant's laches,  merely  to  enable  him  to  deny  the  like  indulgence  to  the 
laches  of  his  adversary.  Supreme  Ct.,  Sp.  T ,  Hawes  a.  Hoyt,  11 
How.  Pr.  R.,  454. 

2.  After  a  default  to  answer  in  an  action  of  assault  and  battery,  the 
defendant  will  not  be  permitted  to  put  in  an  answer  which  admits 
the  assault  and  battery,  and  merely  alleges  that  there  was  provoca- 
tion which  should  mitigate  damages.  This  may  be  shown  on  the 
assessment  of  damages  on  a  default  to  answer.  Saltus  a.  Kip, 
Ante,  382. 

MOTIONS  AND  ORDERS,  11 ;  SUMMARY  PROCEEDINGS,  3.      . 

DEMURRER. 

1.  A  demurrer  to  the  whole  complaint  is  bad,  if  one  of  the  plaintiffs 
may   have   judgment   separately.      Peabody   a.    The   Washington 
County  Mutual  Insurance  Company,  20  Barb.,  339. 

2.  A  demurrer  will  not  be  stricken  out  as  frivolous  unless  its  insuffi- 
ciency is  so  apparent  that  the  court  can  determine  it  upon  bare  in- 
spection, without  argument.     The  Sixpenny  Savings  Bank  a.  Sloan, 

Ante,  414. 

COMPLAINT,  4, 34,  35 ;  PLEADING. 

DEPOSITION. 

EXAMINATION  OF  PARTIES. 

I.  De  Bene  Esse. 

The  general  rule  of  evidence  which  prohibits  the  admission  of  any  de- 
clarations of  a  witness  inconsistent  with  his  sworn  testimony,  unless 
he  has  an  opportunity  of  meeting  and  explaining  them,  is  equally 
applicable  whei'e  the  witness's  testimony  was  taken  upon  an  exami- 
nation de  bene  esse.  Stacy  a.  Graham,  3  Duer,  444. 
II.  On  Commission. 

1.  Of  the  proper  mode  of  taking  the  testimony  of  witnesses  examined 
upon  commission.     The  Union  Bank  of  Sandusky  a.  Torrey,  Ante, 
269.     The  Commercial  Bank  of  Pennsylvania  a.  The  Union  Bank 
of  New  York,  19  Barb.,  391. 

2.  The  general  rule  that  witnesses  to  be  examined  under  a  commission 
must  be  named  in  it,  is  never  departed  from  except  under  very  spe- 
cial circumstances,  and  never  when   by  reasonable  diligence   the 
names  might  have  been  ascertained.  Wright  a.  Jessup,  3  Ducr,  642. 

3.  On  the  execution  of  a  commission,  the  parties  have  a  right  to  appear 
by  counsel.     Cross  interrogatories   cannot  be  withdrawn  unless  by 

VOL.  II.— 33 
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DISCONTINUANCE. 


mutual  consent.  A  witness  cannot  shield  himself  from  answering  a 
cross-interrogatory  by  a  reference  to  his  previous  answer  to  a  direct 
one.  The  Union  Bank  of  Sandusky  a.  Torrey,  Ante,  269. 

4.  In  the  N.  Y.  Superior  Court,  a  motion  for  the  suppression  or  re-ex- 
ecution of  a  commission  on  the  ground  of  its  irregular  or  defective 
execution,  must  be  made  at  chambers.     It  will  not  be  entertained  on 
the  trial,  where  the  commission  has  been  returned  and  opened  in  such 
season  that  its  contents  might  with  reasonable  diligence  have  been 
known  to  the  parties  before  the  trial.  Ante,  271,  note. 

5.  A  commission  issued  by  the  Surrogate,  to  take  testimony  in  a  foreign 
country,  should  issue  in  the  ordinary  form,  and  should  be  under  the 
supervision  of  a  person  appointed  by  the  surrogate.     A  Commission 
Rogatoire  will  not  be  issued  to  France.  Ferric  a.  The  Public  Admin 
istrator,  3  Bradf.  S.  R.,  249. 

DISCONTINUANCE. 

1.  A  submission  of  "the  action"  to  arbitration,  after  appeal  taken  from 
a  judgment  recovered  in  it,  operates  as  a  discontinuance  not  only  of 
the  appeal,  but  of  all  proceedings  in  the  action  from  its  commence- 
ment.    The  intention  of  the  parties  as  manifested  in  the  agreement 
of  submission  will  control,  in  determining  whether  the  submission 
works  a  discontinuance  or  not.     An  express   agreement  that  the 
action  shall  cease,  is  not,  however,  necessary;  such  an  agreement  is 
implied  in  all  cases  from  the  selection  of  another  mode  of  adjustment 
and  settlement  of  the  litigation.     Supreme  Ct.,  Sp.  T.,  Grosvenor  a. 
Hunt,  11  How.  Pr.  R.,  355. 

2.  In  what  cases  and  on  what  terms,  plaintiff  will  be  allowed  to  discon- 
tinue an  action  after  a  counter-claim  has  been  put  in  and  stands  ad- 
mitted by  failure  to  reply.     Cockle  a.   Underwood,  3  Duer,  676, 
affirming  S.  G.  1  Ante,  1. 

JUSTICE'S  COURT,  3. 

EJECTMENT. 

ATTORNEY,  1 ;  CAUSE  OF  ACTION,  8 ;  LIMITATION  OF  ACTIONS,  4 ; 
PARTIES,  7. 

EVIDENCE. 

ARBITRATION,  2. 

1.  Burden  of  Proof  . 

1.  Where  the  plaintiff  in  an  action  for  conversion  proved  title  to  the 
goods,  down  to  the  time  when  they  came  into  the  hands  of  the  de- 
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fendant,  and  the  defendant  relied  upon  an  apparent  title  in  another 
party  from  whom  he  took  in  good  faith, — Held,  that  the  burden  of 
proof  was  on  the  defendant  to  show  such  title  in  the  party  through 
whom  he  claimed,  as  would  sustain  his  defence.  Brower  a.  Peabody, 
Ante,  211.  Compare  Keyser  a.  Harbeck,  3  Duer,  373. 
2.  In  an  action  to  hold  a  person  who  has  without  authority  made  a  con- 
tract as  agent  of  another,  personally  liable,  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  defendant  had  not  the  authority  under 
which  he  professed  to  act.  Plumb  a.  Milk,  19  Barb.,  74. 

II.  Presumptions. 

1.  No  demand  or  instructions  to  remit,  will  be  presumed  to  have  been 
made  or  given  to  a  foreign  factor  by  his  principal,  merely  from  lapse 
of  time.  "Walden  a.  Crafts,  Ante,  301. 

2.  A  return  by  a  justice  in  which  he  states  that  "  I  then  proposed  to  the 

parties  to  postpone  the  cause,  to  the day  of to  which 

neither  party  made  any  objection,"  is,  in  the  absence  of  information 
to  the  contrary,  sufficient  evidence  of  a  postponement  by  consent. 
Fiero  a.  Reynolds,  20  Barb.,  275. 

3.  Of  the  presumptions  in  an  action  by  a  drawer  of  a  bill  against  the 
acceptor.     Thurman  a.  Van  Brunt,  19  Barb.,  409. 

CAUSE  OF  ACTION,  10;  COMPLAINT,  13,  14;  HUSBAND  AND  WIFE,  6; 

PLEADING,  21. 

III.  Judgments  and  Judicial  Proceedings. 

The  recitals  in  an  insolvent's  discharge  granted  under  the  two-thirds 
act,  (2  Rev.  Stats.,  38,  §  19),  are  conclusive  evidence  of  the  facts  re- 
cited, except  as  to  those  necessary  to  give  the  officer  jurisdiction.  As 
to  such  facts  they  are  prima  facie  evidence  but  no  more.  Stanton  a. 
Ellis,  2  Kern.,  575. 

IV.  Deeds  and  Wills. 

What  evidence  of  incapacity  of  testator  or  of  undue  influence  is  suffi- 
cient to  impeach  a  will.  Creely  a.  Ostrander,  3  Bradf.  S.  R.,  107 ; 
Wightman  a.  Stoddard,  Ib.,  393. 

V.  Parol  Proof  to  Explain  or  Vary. 

1.  Evidence  is  always  admissible  to  explain  the  meaning  of  terms  used 
in  any  particular  trade  or  occupation,  when  their  meaning  becomes 
material  in  order  to  construe  a  contract ;  and  the  principle  on  which 
the  rule  is  founded  extends  to  forms  of  expression  commonly  used 
in  any  particular  business  as  well  as  to  single  words.  In  both  cases 
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the  evidence  is  admitted  as  a  means  of  enabling  the  court  to  declare 
what  the  language  of  the  contract  did  actually  express  to  persons 
standing  in  the  position  of  the  contracting  parties,  and  so  to  ascer- 
tain what  it  does  express  to  the  court,  which,  for  this  purpose,  is 
bound  to  place  itself  in  their  position.  It  would  be  intolerable  that 
a  writing  which  to  the  parties  and  to  persons  standing  in  their  situa- 
tion contained  language  sufficient  to  express  their  meaning,  should 
fail  of  effect  (  Wigram  on  Ex.  Ev.,  174 ;  1  Greenl.  Ev.,  §§  282, 
288,  292,  298.  Dana  a.  Fiedler,  2  Kern.,  40 ;  affirming  S.  C.,  1 
E.  D.  Smith's  C,  P.  £.,  463. 

2.  Therefore  in   an   action   to  recover  upon  a  written  agreement  for 
the  delivery  of  "  one   hundred  and  fifty  casks  of  one  ton   each,  best 
EXFF   madder,    12    1-4,    6    ms." — Held,    that  evidence  to   explain 
what  was  understood  by  these  figures  and  abreviations,  among  per- 
sons engaged  in  dealing  in  madder,  was  properly  admitted  on  the 
trial.     Ib. 

3.  Illustration  of  the  rule  that  parol  evidence  is  inadmissible  to  explain 
or  contradict  the  legal  effect  of  a  record.     Davis  a.  Tallcott,  2  Kern., 
184,  reversing  S.  C.,  14  Barb.,  611. 

VL  Lost  Instruments. 

"What  evidence  of  the  loss  of  papers,  is  sufficient  to  admit  secondary 
evidence  of  their  contents.     Bridges  a.  Hyatt,  Ante,  449. 

VII.    Admissions. 

1.  The  declarations  of  the  decedent  as  to  the  value  of  his  property  are 
admissible  as  pertinent  to  the  inquiry  whether  the  administrator  has 
made  proper  effort  to  administer  the  estate ;  but  they  are  not  binding, 
as  declarations,  upon  the  administrator,  so  as  to  charge  him  with  that 
amount  of  assets.    Upon  a  question  of  due  administration,  an  executor 
or  administrator  is  not  concluded  by  the  statements  of  the  deceased, 
but  is  only  bound  to  a  faithful  attempt  to  realize  the  largest  amount, 
from  the  assets  which  have   come  to  his  knowledge.     As   between 
the  estate  and  creditors,  the  declarations  of  the   decedent  may  be 
conclusive  ;  but  as  to  the  personal  liability  of  the  trustee,  they  have 
no  other  force  or  effect  than  on  their  being  brought  home  to  him  to 
put  him  upon  a  reasonable  inquiry  and  effort  at  collection.     Gino- 
chio  a.  Porcella,  3  Bradf.  S.  R.,  277. 

2.  The  admissibility  of  an  executor's  admissions  or  declarations,  tending 
to  show  incapacity  in  the  testator  or  undue  influence,  in  opposition  to 
probate  of   a  will — considered.      Brush  a.    Holland,  3  Bradf.  S. 
£.,  240. 
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3.  Where  plaintiff  sought   to  recover,  as  surviving  partner,  moneys 
received  by  the  defendants  from  the  sale  of  goods  as  agents  of  his 
firm,  and  the  defendants   denied  that  any  partnership  had  existed 
between  the  plaintiff  and  the  deceased    his   alleged  partner,  and 
averred  that    they  had    received    the  property  as   the    individual 
property  of  the   deceased,  and  that  the  proceeds  of  the  sales  had 
been  claimed  by  his  administrator, — Held,  that  evidence  of  admis- 
sions made  by  the  deceased  during  his  life  time,  tending  to  prove  the 
alleged  partnership  between  himself  and  the  plaintiff,  was  properly 
excluded.      His  declarations   would  be  admissible  against  the  ad- 
ministrator of  the   deceased,  on  account  of   the  privity  subsisting 
between  the  intestate  and   his  representative.      But  there  was  no 
such  privity  between  the   defendant  and  the  deceased.     He  was  a 
stranger  to  them  ;  and  it  was  not  competent  to  the  plaintiff  to  avail 
himself  of  the  declarations  of  the  deceased  against  the  defendants. 
Brown  a.  Mailler,  2  Kern.,  118. 

4.  What  facts  of  cohabitation,  reputation  of  marriage,  admissions  of 
parties,  &c.,  are  sufficient  to  prove  a  marriage,  or  supply  the  want 
of  proof  of  a  ceremonial  marriage.   Tummalty  a.  Tummalty,  3  Bradf. 
S.  R.,  3G9 ;  Grotgen  a.  Grotgen,  Ib.,  373 ;  Hill  a.  Burger,  Ib.,  432  ; 
Hyde  a.  Hyde,  Ib.,  509. 

PLEADING,  21. 

VIII.    Opinions  and  Belief  of  Witnesses. 

1.  Where  a  physician  is  examined  as  an  expert  upon  a  criminal  trial, 
to  give  an  opinion  whether  or  not  the  facts  proved  amount  to  evidence 
of  insanity  in  the  prisoner,  his  opinion  must  be  based  on  all  the  tes- 
timony relating  to  the  matter,  and  if  he  has  heard  only  a  part,  his 
opinion  is  inadmissible.    And  it  seems  that  he  cannot,  if  the  evidence 
is  objected  to,  give  an  opinion,  founded   merely  upon   the   previous 
testimony,  as  to  the  state  of  the  prisoner's  mind.     To  give  such  an 
opinion  he  must  determine  upon  the  truth  of  the  testimony  which  he 
has  heard ;  which   is   a  matter  of  fact  for  the  jury.     He  should  be 
asked  whether  such  facts  as  have  been  sworn  to,  would,  if  they  ex- 
isted, indicate  insanity.   (Mc^aghten's  case,  10  C.  C.,$  T.,  210;  67 
Hansard's  Parl.  Deb.,  728;    1    C.  d"  Kyr.,  130;   Rex  a.   Wright, 
Russ.  &;  Kyr.,  456 ;  2  Greenl.  Ev.,  §  373.    And  see  Cow.  if  H.  notes 
to  Phil  Ev.,  No.  428.    W hurt.  Cr.  L.,  48  ;  1  Phil.  Ev.,  290 ;  2  Russ. 
Cr.,  925  ;  Chitt.  Med.  Jur.,  356  ;  Rose.  Cr.  Ev.,  180  ;  9  Mass.,  225.) 
The  People  a.  Lake,  2  Kern.,  358. 

2.  But  it  seems  that  where  a  medical  man  conversant  with  the  disease 
of  insanity  has  had  sufficient  previous  opportunity  by  his  own  obscr- 
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vation  to  become  acquainted  -with  the  personal  habits,  conduct  and 
appearance  of  the  person,  he  may  be  asked  the  general  question,  and 
give  his  opinion  as  to  the  sanity  or  insanity  of  the  prisoner.     Ib. 
TRIAL,  16. 

IX.  In  Certain  Actions. 

1.  In  an  action  for  libel,  the  plaintiff  may  be  permitted  to  show  the 
pecuniary  circumstances,  character,  standing,  &c.,  of  the  defendant, 
for  the  purpose  of  showing  the  extent  of  the  injury.     Lewis  a.  Chap- 
man, 19  Barb.,  252. 

2.  Where  a  note  is  made  payable  to  a  corporation  and  endorsed  by  a 
person  who  adds  to  his  name,  "  Treasurer,"  &c. ;  parol  proof  that  he 
is  such  officer,  is  not  sufficient  evidence  of  his  authority  to  transfer 
such  note.     Knight  a.  Lang,  Ante,.2'27. 

3.  Of  the  proper  proceedings  and  evidence  in  actions  brought  by  over- 
seers of  the  poor  in  towns,  before  justices  of  the  peace,  to  recover 
penalties  for  selling  liquor  contrary  to  the  provisions  of  the  excise 
law.  Andrews  a.  Harrington,  19  Barb.,  343. 

4.  What  is  a  sufficient  evidence  of  a  joint  liability.     Fowler  a.  Ken- 
nedy, Ante,  347. 

5.  When  a  party  orders  goods  of  a  seller  for  a  third  person,  and  directs 
them  to  be  forwarded  to  such  third  person,  evidence  that  they  were 
delivered  pursuant  to  the  direction,  either  at  the  store  of  a  factor,  or 
on  board  of  a  vessel,  &c.,  is  sufficient  (in  the  absence  of  proof  of  the 
return  of  the  goods  to  the  seller)  to  take  the  case  out  of  the  operation 
of  the  Statute  of  Frauds.     Dyer  a.  Forest,  Ante,  282. 

6.  The  party  who  claims  under  a  chattel  mortgage  unaccompanied  by 
a  change  of  possession,  must  establish  affirmatively  two  propositions; 
first,  that  the  transaction  between  the  parties  to  the  mortgage  was 
bona  fide,  and  second,  that  there  was  no  intention  to  defraud  creditors 
or  purchasers.    It  is  not  enough  to  show  that  the  mortgage  was  given 
for  "  a  good  and  valid  consideration."     It  is   equally  necessary  to 
prove    the   absence    of  a   fraudulent   intent.      Groat   a.    Rees,    20 
Barb.,  26. 

7.  Of  the  evidence  to  establish  the  absence  of  a  fraudulent  intent.   Ib. 

EXAMINATION  OF  ASSIGNOR. 

1.  One  who  has  made  an  absolute  assignment  of  a  claim,  may  be  called 
as  a  witness  for  his  assignee  in  a  suit  upon  the  claim,  notwithstand- 
ing that  the  assignment  contains  a  covenant  that  a  specified  sum  is 
due  upon  it.  Bridges  a.  Hyatt,  Ante,  449. 
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2.  Notice  of  the  intended  examination  of  an  assignor  of  a  chose  in  ac- 
tion, (Code,  §  399),  need  not  be  given  when  the  action  is  against 
the  original  debtor  personally,  but  only  in  suits  against  his  assignee, 
executor,  &c.     The  obvious  import  of  section  399  is  to  limit  the 
necessity  of  the  notice  to  cases  where  a  defendant  is  sued  in  a  repre- 
sentative capacity.    Supreme  Ct.,  Gen.  T.,  Goble  a.  Kinney,  11  How. 
Pr.  R.,  248. 

3.  In  an  action   by  assignees  of  a  policy  of  insurance  against  the  com- 
pany issuing  it, — Held,  that  it   was   not  necessary  for  plaintiffs  to 
give  notice  of  intention  to  examine  their  assignor.     The  defendants 
were  to  be  presumed   to  know  that  the   assignor  was  a  competent 
witness  and  being  themselves  parties  to  the  contract,  that  he  might 
be   called  to   testify  against  them.     There  is  no  more  reason  why 
they  should  be  notified  that   he  would  be  so  called  than  in  the  case 
of  any  other  material  witness.     Allen  a.  The  Hudson  River  Insur- 
ance Company,  19  Barb.,  442. 

EXAMINATION  OF  PARTIES,  8 ;  SURROGATE'S  COURT,  4. 

EXAMINATION  OF  PARTIES. 

1.  A  party  to  a  suit  cannot  be  compelled  to  be  examined  as  a  witness 
before  trial,  by  service  of  an  ordinary  subpoena.     A  summons  must 
be  issued  by  a  judge  on  a  special  application  for  the  purpose.     Obe- 
dience to  the  summons  should  be  enforced  by  a  warrant  to  appre- 
hend the  witness,  not  by  attachment.     Bleecker  a.  Caroll,  Ante,  82. 

2.  Under  sections  390  and  391  of  the  Code,  a  party  to  the  suit  may 
after  issue,  be  examined  as  a  witness,  either — 1.  At  the  trial,  or — 2. 
On  five  days  notice  to  attend  and  be  examined,  or — 3.  Under  an  order 
to  attend  in  less  than  five  days.     He  may  also  be  examined  condi- 
tionally or  on  commission,  just  when  any  third  person  might  be  so 
examined. 

But  a  party  cannot  be  examined  b.'fore  issue.     Supreme  Ct.,  Sp.  T., 
Suydam  a.  Suydam,  11  How.  Pr.  R.,  518. 

3.  Whether  a  party  to  an  action  can  examine  as  a  witness,  on  his  own 
behalf,  one  of  the  adverse  parties  who  is  interested  in  favor  of  the 
party  calling  him  ;  (under  §§  390,  398  and  399.) — Query?    Cannon 
a.  Van  Wagner,  Ante,  106. 

4.  In  an  action  brought  by  a  material  man  to  foreclose  a  lien  claimed 
under  the    "  Act  for  the  better  security  of  mechanics,   &c.,"  the 
contractor,  although   a  party  defendant,  is  a  competent  witness  for 
the  plaintiff.     His  interest  is  balanced.     Cannon  a.   Van  Wagner, 
Ante,  106. 
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5.  In  what  cases  a  defendant  is  examinable  as  a  witness  for  his  co- 
defendant.     Gardner  a.  Findley,  19  Barb.,  317  ;  King  a.  Lowry,  20 
lb.,  532. 

6.  Where  two  joint  makers  of  a  note  and  two  joint  endorsers  of  a  note 
are  sued  in  one  action,  the  makers  are  good  witnesses  for  the  endor- 
sers, and  the  endorsers  for  the  makers ;  but  their  evidence  is  not 
available    for   each   other    when  jointly   liable.     Finn    a.    Gustin, 
Ante,  191. 

7.  To  what  extent  a  party  may  testify  on  his  own  behalf,  to  explain 
his  answers  made  upon  examination  by  the  adverse  party,  without 
entitling  the  latter  to  offer  himself  as  a  witness.    Richardson  a.  Wil- 
kins,  19  Barb.,  510. 

8.  When  the  assignor  of  a  thing  in  action  is  examined  by  the  plaintiff, 
(his  assignee,)  the  defendant  can  only  offer  himself  as  a  witness  to 
the  same  matter  to  which  the  assignor  has  testified,  and  not  to  matter 
which  does  not  controvert  the  facts  testified  to  by  such  assignor,  but 
tends  to  operate  in  avoidance  or  discharge  of  the  liability  resulting 
from  those  facts. 

Thus,  when  a  plaintiff  proves  by  such  assignor  a  sale  to  the  defend- 
ant, it  is  not  competent  for  the  defendant  to  testify,  on  his  own  behalf, 
to  a  subsequent  payment  or  to  a  release  or  to  infancy,  or  to  other  matter 
in  avoidance  of  the  legal  consequences  of  the  facts  sworn  to  by  the 
assignor. 

Whether  such  payment  might  be  testified  to  by  the  defendant,  when 
the  purchase  and  payment  were  simultaneous,  and  the  assignor  was 
examined  as  to  the  transaction  generally ; —  Query  ?  Carpenter  a. 
Sweet,  Ante,  150. 

EXCEPTION. 

1.  A  defect   in  the  certificate  of  acknowledgment   of  an   instrument 
received  in  evidence  is  not  available  on  appeal,  under  a  mere  general 
objection  to  the  instrument's  being  received,  no  ground  for  the  objec- 
tion having  been  specified.     Mabbett  a.  White,  '2  Kern.,  442. 

2.  On  appeal  upon  exceptions,  a  want  of  proof  as  to  one  of  the  facts 
stated  in  the  complaint,  is  not  available  if  the  defect  might  have  been 
supplied  upon  the  trial,  but  was  not  then  pointed  out,  and  the  party 
appealing  then   rested  his  case  upon   grounds  which,  if  sustained, 
would   have  rendered   evidence   of  the  unproved   fact   immaterial. 
Brown  a.  The  Cayuga  &  Susquehanna  R.   R.   Co.,  2  Kern ,  486. 
And  see  Mabbett  a.  White,  lb.  442.     See  also  Rice  a.  Hollenbeck, 
19  Barb.,  6G4,  and  Pepper  a.  Haight,  20  lb.,  429,  as  to  necessity  of 
raising  on  the  trial  all  objections  that  may  be  obviated. 
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3.  In  an  action  to  recover  real  property,  founded  on  a  legal  title,  the 
defendant  offered  to  prove,  as  a  defence,  certain  facts  which  he  con- 
tended would  show  an  equitable  title  to  the  land,  in  himself.     The 
evidence  was  excluded  by  the  presiding  judge,  on  the  ground  that 
no  equitable  defence  could  be  interposed  in  this  action  to  the  plain- 
tiff's right  to  recover  upon  the  legal  evidence. 

Held,  1.  That  the  defendant  might  avail  himself  of  an  equitable 
right  to  defeat  the  legal  title,  by  way  of  defence  in  the  suit. 

2.  That  the  defendant  was  entitled  to  a  new  trial,  notwithstanding 
that  the  proof  offered  by  the  defendant  might  appear  insufficient  -to 
show  an  equitable  right ;  inasmuch  as  under  the  distinct  ruling  of 
the  court,  no  alteration  in  the  terms  or  substance  of  the  defendant's 
offer  would  have  availed  him.  Crary  a.  Goodman,  2  Kern.,  266. 

4.  A  single  exception  to  a  series  of  rulings,  is  unavailable,  if  any  one 
of  them  is  correct.     Elton  a.  Markham,  20  Barb.,  343. 

5.  After  decision  upon  a  case  made  with  leave  to  turn  the  same  into  a 
bill  of  exceptions,  no  exceptions  can  be  taken  but  such  as  appear 
in  the  case.     Beach  a.  Gregory,  Ante,  203. 

6.  Bills  of  exceptions  in  criminal  cases  were  unknown  at  common  law. 
The  right  to  such  bill  is  given  only  by  statute.     (2  Rev.  Stats.,  736). 
Its  office  is  to  bring   up  for  review  questions  of  law  made   and 
decided  on  the    trial.     But  the  right  is  limited  by  the   statute   to 
exceptions  taken  on  the  trial  of  the  main  issue.     It  does  not  extend 
to  exceptions  taken  on  the  trial  of  preliminary  or  collateral  ques- 
tions.    Hence  exceptions  taken  by  the  defendant  to  rulings  of  the 
court  below  on  a  motion  to  quash  the  indictment  for  irregularity,  and 
on  the  trial  of  the  issue  joined  on  a  challenge   to  the  array,  cannot 
properly  be  incorporated  in  the   bill  of  exceptions.     Supreme  Ct., 
Gen.  T.,  Wynhammer   a.  The  People,  1 1  How.  Pr.  R.,  530 ;  S.  C. 

•     20  Barb.,   567. 

TRIAL,  13,  14. 

EXECUTION. 

1.  By  the  true  construction  of  section  284  of  the  Code,  no  execution 
can  be  issued  after  the  expiration  of  five  years  from  the  entry  of 
judgment,  whether  execution  has  been  issued  within  that  period,  or 
not.     Porter  a.  Lent,  Ante,  115. 

2.  Where  a  judgment  remained  unpaid  more  than  five  years,  and  after 
its  recovery  the  defendant  obtained  a  discharge  in  insolvency  which 
was  afterwards  adjudged  void. — Held,  that  the  plaintiff  should  have 
leave  to   issue  execution  on    the  judgment.      Small  a.  Wheaton, 
Ante,  316. 
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3.  A  plaintiff  may  have  leave  to  issue  execution  on  a  judgment  five  years 
old  and  upwards,  notwithstanding  that  he  has  brought  an  action  upon 
it,  and  has  recovered  a  new  judgment  therein.     Small  a.  Wheaton, 
Ante,  316. 

4.  After  a  transcript  of  a  judgment  of  the  Marine    Court  has  been 
filed  in  the  county  clerk's  office,  the  rules  which  govern  the  issuing 
of  execution  upon  it,  are  those  which  apply  in  the  Common  Pleas  ; — 
not  those  regulating  executions  from  the  Marine  and  Justices'  Courts. 
Ginochio  a.  Figari,  Ante,  185. 

5.  Where  an  execution  against  the  person  was  issued  in  the  Marine 
Court,  and  the  defendant  was  discharged  by  that  court, — Held,  that 
the  plaintiff,   after  filing   a  transcript  in    the  county  clerk's  office, 
might  issue  a  new  execution  against  the  person,  out  of  the  Common 
Pleas.     Ib. 

6.  The  proper  practice  in  issuing  execution  after  death  of  the  judg- 
ment debtor  under  the  act  of  1850,  ch.  295 — explained.     Supreme 
Ct.,  Gen.  T.,  Alden  a.  Clark,  11  How.  Pr.  R.,  209. 

7.  It  is  well  settled  that  on.  fieri  facias  against  one  of  several  partners, 
the  co-partnership  property  may  be  seized  and  the  interest  of  the 
judgment  debtor  in  the  same  sold ;  but  subject  to  an  accounting 
among  the  partners  on  dissolution.     The  same  principle  applies  to 
the  case  of  an  attachment  under  the   Revised  Statutes.     Supreme 
Ct.,  Sp.  T.,  Hergman  a.  Dettlebach,  11  How.  Pr.  JK.,  46. 

8.  The  sheriff  will  not  be  restrained  from  selling  property  upon  execu- 
tion, upon  the  ground  that  execution  on  the  same  judgment  has  already 
been  issued  and  levied  in  another  county,  when  it  appears  doubtful 
whether  the  execution  in  such  other  county  produced  any  satisfaction. 
Supreme  Ct.,  Sp.  T.,  Mills  a.  Thursby,  No.  4,  11  How.  Pr.  R.,  119. 

9.  What  is  a  sufficient  levy  upon  personal  property, — what  as  to  real 
estate.     Mills  a.  Thursby,  No.  5,  Ib.,  121. 

NOTICE,  5 ;  OFFICER,  2,  4 ;  PARTIES,  9 ;  SURROGATE'S  COURT,  6 ; 
WAIVER,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  action  lies   by  an  administrator  in  his  own  name  and  without 
declaring  in  his  representative  capacity  for  the  goods  of  his  intestate 
converted  after  his  death,  even  though  the  conversion  was  before  the 
granting  of  administration.      But  for  conversion  of  such  property 
during  the  life  time  of  the  intestate,  he  can  maintain  an  action  in  his 
representative  capacity  only.    Supreme  Cl.,  Sp.  T.,  Sheldon  a.  Hoy, 
11  How.  Pr.  R.,  11. 

2.  An  administrator  may  have  an  order  of  discovery  of  books  and 
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papers  of  defendant's,  in  an  action  to  recover  money  due  to  the  es- 
tate of  his  intestate,  notwithstanding  that  he  complains  upon  a  pro- 
mise of  payment  made  to  himself  as  administrator.  Mathis  a.  Van- 
derbilt,  Ante,  387. 

3.  The  proper  mode  of  proceeding  by  judgment  creditor  against  the 
executor  of  his  debtor.      Supreme  Ct.,  Sp.  T.,  Mills  a.  Thursby, 
No.  8,  11  How.  Pr.  £.,  129.     S.  O.,  at  Gen.  T.,  Ante,  432. 
COMPLAINT,  34;  Evidence,  tit.  Admissions,  1,  3,  3;  SURROGATE'S 
COURT,  6,  7,  8,  9. 

FEES. 

COSTS,  15 ;  OFFICER,  3. 

FORECLOSURE. 

ANSWER,  10;  HUSBAND  AND  WIFE,  1 ;  NOTICE,  3,  5,  7;  SERVICE 
AND  PROOF  OF,  7,  8. 

FAILURE  TO  ANSWER. 

JUDGMENT,  4,  5,  6,  11 ;  MOTIONS  AND  ORDERS,  5 ;  REMOVAL  OF 

CAUSES,  1. 

GUARDIAN  AD  LITEM. 

1.  The  bond  required  by  the  Revised  Statutes  to  be  given  by  a  guar- 
dian ad  litem  must  be  executed  by  the  guardian  himself.    A  bond  by 
sureties  on  his  behalf,  in  which  he  does  not  join,  is  not  a  compliance 
with  the  statute.     Jennings  a.  Jennings,  Ante,  6. 

2.  The  provision  of  the  Revised  Statutes,  requiring  the  filing  of  a  bond 
by  a  guardian  ad  litem  of  infant  defendants  in  a  partition  suit,  affects 
the  substance  and  subject  matter  of  the  action,  rather  than  its  form, 
within  the  meaning  of  section  448  of  the  Code.     The  filing  of  such 
bond,  in  actions  commenced  under  the  Code,  is  necessary  to  render 
the  acts  of  the  guardian  binding  upon  the  infants.     Jennings  a.  Jen- 
nings, Ante,  6. 

3.  Where  a  guardian  ad  litem,  appointed  in  a  partition  suit,  omitted  to 
file  a  bond,  as  required  by  the  Revised  Statutes,  at  the  time  of  his 
appointment ;  but  after  judgment  and  sale  an  order  was  made,  giving 
him  leave  to  file  a  bond  nunc  pro  tune,  which  was  done  : — Held,  that 
the   order  and  consequent  filing  were  of  no   effect.     Jennings  a. 
Jennings,  Ante,  6. 

APPEARANCE,  1. 
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GUARANTY. 
CAUSE  OF  ACTION,  2. 

HABEAS  CORPUS. 

1.  It  is  not  allowable  on  habeas  corpus  to  inquire  into  the  regularity 
of  the  proceedings  upon  which  the  process  is  based,  or  the  sufficiency 
of  the  evidence,  or  accuracy  of  the  decisions  in  those  proceedings  not 
affecting  the  jurisdiction  of  the  court  or  officer  issuing  the  process. 
Defects  in  such  particular,  so  far  as  there  is  any  remedy  on  account 
of  them,  can  be  considered  and  corrected  only  on  a  writ  of  error  or  cer- 
tiorari.    Supreme  Ct.,  Chambers,  Baker's  Case,  (11  How.  Pr.  R.,  418. 

2.  Of  the  extent  to  which  proceedings  resulting  in  conviction  of  misde- 
meanor and  sentence  to  imprisonment  therefor,  are  reviewable  on 
habeas  corpus.     The  People  a.  Cavanagh,  Ante,  84. 

HUSBAND  AND  WIFE,  5. 

HUSBAND  AND  WIFE. 

1.  In  an  action  against  husband  and  wife,  service  of  process   on  the 
wife  is  only  necessary  where  the  proceeding  is  against  her  in  respect 
to  her  separate  estate,  in  which  case  the  husband  is  only  a  nominal 
party.     In  other  cases,  the   husband  on  being  served,  is  bound  to 
enter  a  joint  appearance,  and  put  in  a  joint  answer  for  himself  and 
wife.    (1  Paige,  421,  3   Chitt.  Gen.  Pr.,  263).    And  where  the  only 
interest  of  the  wife  in  the  premises  affected  by  the  judgment  is  her 
inchoate  right  of  dower,  it  will  be  presumed  upon  a  motion  to  let 
the  wife  in  to  defend  separately,  that  the  husband  has  put  in  a  suit- 
able defence  in  due  season.    Supreme  Ct.,  Sp.  T.,  Eckerson  a.  Yoll- 
mer,  11  How.  Pr.  R.,  42. 

2.  In  an  action  in  the  Supreme  Court,  against  a  husband  and  wife,  the 
complaint  alleged  that  the  defendants  applied  to  the  plaintiff  for  a 
loan  of  money,  to  complete  a  purchase  of  real  estate,  agreeing  to  give 
a  mortgage  upon  the  property  as  security — that  the  loan  and  pur- 
chase were  made, — but  that  the  defendants  refused  to  give  the  mort- 
gage ; — and   the    plaintiff  prayed  that  the  defendant  be   adjudged 
to  execute  such  a  mortgage  as  that  agreed  for,  and  for  other  and 
further  relief.     On  the  trial  it  appeared  that   the  loan  alleged  was 
made, — that  it  was  made  by  the  plaintiffs   to  the   husband, — that 
the  land  was   the   property  of  the   wife.      The    husband  was    not 
authorized  by  the  wife,  to  bind  her  estate  for  the  loan.     Upon  this 
evidence  the  court  at  special  term  dismissed  the  complaint  as  against 
the  wife,  and  rendered  judgment  against  the  husband  for  the  amount 
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of  the  loan.  (7  How.  Pr.  R.,  417).  Held,  by  the  court  of  appeals 
that  this  judgment  was  correct.  Under  the  Code  the  court  may,  if 
the  defendant  has  answered  the  complaint,  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issue.  In  case  no  answer  has  been  put  in,  the  relief 
granted  cannot  exceed  that  demanded  in  the  complaint.  In  the 

.  former  case,  the  demand  of  relief  becomes  immaterial.  The  case 
made  by  the  complaint  and  the  limits  of  the  issue,  alone  determine 
the  extent  of  the  power  of  the  court.  The  statement  of  the  right  of 
the  plaintiff  and  its  infringement  by  the  defendant  constitute  the 
case  made  by  the  complaint.  The  addition  to  these  material  facts, 
of  others,  which  neither  show  a  right  in  the  plaintiff  nor  a  wrong 
thereto  on  the  part  of  the  defendant,  do  not  add  to  or  alter  the  legal 
case  contained  in  the  complaint.  They  may  subject  the  party  to  an 
order  under  §  160,  to  correct  the  pleading,  but  they  do  not  limit  his 
right  to  give  evidence  upon  the  trial,  nor  impose  upon  the  court  any 
restraint  as  to  the  nature  or  extent  of  the  relief  to  be  given.  In  the 
present  case  the  court  on  the  trial  regarded  those  parts  of  the  com- 
plaint which  stated  the  project  of  the  defendants  to  purchase  the 
land,  and  the  promise  that  the  plaintiffs  should  have  a  lien  upon  the 
land  for  their  money,  as  showing  no  right  in  the  plaintiffs.  The 
judge,  having  arrived  at  this  conclusion,  looked  at  the  other  parts 
of  the  complaint  to  see  if  anywhere  the  plaintiff  had  stated  facts  upon 
which  a  legal  right  in  them  was  sustained.  This  was  right.  Those 
matters  in  the  complaint  which  did  not  tend  to  show  a  right  in  the 
plaintiffs  were  surplusage,  to  be  disregarded  if  there  were  other  facts 
which  made  out  a  cause  of  action.  Such  facts  existed  ;  for  the  com- 
plaint showed  a  loan  of  money  remaining  due  and  unpaid  ;  and  these 
alone  constituted  the  case  made  by  the  complaint,  for  upon  these 
alone,  the  law  pronounces  that  a  right  existed  in  the  plaintiffs.  The 
only  principle  involved  is  that  a  good  cause  of  action  is  not  destroyed 
by  adding  immaterial  obligations.  (Webber  a.  Shearman,  3  Hill, 
551).  Marquat  «.  M^arquat,  2  Kern.,  336. 

8.  Of  the  joinder  of  husband  and  wife  as  parties  plaintiff.  Woods  a. 
Thompson,  11  How.,  Pr.  R.,  184. 

4.  Of  the  rights  of  husband  and  wife,  parties  to  a  partition  suit  since 
the  Act  of  1848.     Benedict  «.  Seymour,  11  How.  Pr.  R.,  176. 

5.  Where  a  decree  is  made  in  an  action^for  limited  divorce,  ordering 
one  party  to  give  up  the  custody  of  children  to  the  other,  the  proper 
way  to  enforce  the  decree  is  by  attachment,  or  by  habeas  corpus.    A 
process  directing  the  sheriff  to  take  the  children  wherever  they  might 
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be  found,  and  deliver  them  to  the  party,  is  not  warranted.     Nicholls 

or.  Nicholls,  3  Duer,  642. 
6:  The  presumption  that  a  married  woman  who  commits  an  offence  in 

the  presence  of  her  husband  acts  under  his  coercion,  is  prima  facie 

only,  and  may  be  repelled.     Wagener  a.  Bill,  19  Barb.,  321. 
7.  In  an  action  joint  and  several  in  its  nature,' — e.g.,  for  assault  and 

battery, — brought  against  husband  and  wife,  it  is  entirely  competent 

to  hold  the  husband  liable  and  acquit  the  wife,  if  she  for  any  reason 

was  exempt  from  liability.     Ib. 

ANSWER,    10 ;    EVIDENCE,    tit.   Admissions,  4 ;    JUDGMENT,    12 ; 
REFERENCE,  3. 

INJUNCTION. 

1.  A  Court  of  Equity  has  not  power  to  grant  an  injunction  to  forbid 
the  performance  of  an  act  solely  upon  the  ground  that  it  is  danger- 
ous to  the  peace,  morals  or  welfare  of  the  community.    A  Court  of 
Equity  is  not  the  general  guardian  of  the  morals  of  society.     It  has 
not  an  unlimited  authority  to  enforce  the  performance  or  prevent  the 
violation  of  every  moral  duty.     It  would  be  extravagant  to  say  that 
it  may  restrain,  by  an  injunction,  the  perpetration  of  every  act  which 
it  may  judge  to  be  corrupt  in  its  motives,  or  demoralizing  or  danger- 
ous in  its  tendency.     An  injunction  can  never  be  granted,  unless  it 
appears  that  the  personal  legal  rights  of  the  party  who  seeks  the  aid 
of  the  court,  are  in  danger  of  violation  ;  and,  as  a  general  rule,  that 
the  injury  to  result  from  such  violation,  if  not  prevented,  will  be  irre- 
parable.    It  must  be  shown  that  a  right  is  endangered  which  the  law 
defines  and  is  bound  to  protect,  and  that  the  mandate  of  the  court  is 
its  only  adequate  protection  ;  but  when,  by  proof  of  these  facts,  the 
jurisdiction  is  established,  considerations  of  public  good  and  public 
policy  may  furnish  motives  and  powerful  motives,  for  its  prompt  and 
effectual  exercise.,    N.  T.  Superior  Ct.,  Gen.  T.,  Woolsey  a.  Judd, 
11  How.  Pr.  JR.,  49. 

2.  It  is  only  the  temporary  injunction  which  is  extended  by  the  Code.    It 
does  not  enlarge  the  right  to  a  final  injunction,  but  leaves  the  law  on 
that  subject  as  it  stood  before.    Thompson  a.  The  Commissioners  of 
the  Canal  Fund,  Ante,  248. 

3.  An  injunction  may  be  granted  to  restrain  proceedings  on  a  judgment ; 
and  in  many  cases  this  course  is  preferable  to  granting  an  order  in 
the  suit  sought  to  be  stayed.     Watt  a.  Rogers,  Ante,  261  ;  and  see 
Chappel  a.  Potter,  11  How.  Pr.  R.,  365. 

4.  In  what  case  and  on  what  principles  an  injunction  will  be  granted, 
under  the  Code.     Bunce  a.  The  Delaware  &  Hudson  Canal  Co., 
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19  B.irb.,  371  ;  Engle  a.  Owen,  3  Duer,  15 ;  Gillott  a.  Kettle,  3 
Duer,  624. 

5.  To  authorize  a  temporary  injunction,  it  must  appear  from  the  com- 
plaint that  the  act  sought  to  be  restrained  is  unlawful,  and  that  to 
allow  it  to  be  committed  or  continued,  during  the  litigation,  would 
produce  injury  to  the  plaintiff.     It  is  for  the  plaintiff  to  make  it  ap- 
pear satisfactorily  that  the  thing  sought  to  be  restrained  is  unlawful. 
If  that  question  is  left  in  doubt  by  the  complaint  itself,  the  plaintiff 
has  failed  to  make  a  proper  case  for  an  injunction.     And  it  is  not 
every  case  of  a  clear  violation  of  plaintiff's  right  that  entitles  him  to 
an  injunction  to  restrain  such  violation.     An  injunction  will  not  be 
granted  where  the  injury  is  susceptible  of  compensation  in  damages. 
Moreover,  section  219  of  the  Code  is  permissive,  not  imperative.     It 
is  not  in  every  case,  in  which  a  plaintiff  brings  himself  within  the  let- 
ter of  that  section,  that  a  temporary  injunction  should  be  allowed. 
Regard  should  be  had  to  the  nature  and  extent  of  the  injury  which 
the  plaintiff  would  suffer  if  the  order  should  be  withheld,  and  also  to 
the  consequences  to  the  defendant,  should  it  be  granted.    This  extra- 
ordinary power  of  the  court  should  only  be  exerted  when  it  is  neces- 
sary for  the  furtherance  of  justice.      Bruce  a.  The  Delaware  & 
Hudson  Canal  Co.,  19  Barb.,  371 ;  see  also  Mott  «.  The  U.  S.  Trust 
Co.,  lb.,  568. 

6.  Whatever  jurisdiction  the  Courts  of  the  United  States  may  have 
acquired  under  section  9  of  the  Act  of  Congress  respecting  copy- 
rights, passed  February  3,  1841, — giving  power  to  grant  injunctions 
to  restrain  the  publication  of  any  manusci'ipt  about  to  be  published 
without  the  consent  of  the  author, — that  act  has  not  taken  away  or  dimin- 
ished the  jurisdiction  which  before  the  passage  of  the  act  the  State 
Courts  might  rightfully  have  exercised-    The  general  rule  is  undoubt- 
edly that  the  State  courts  retain  their  jurisdiction  in  all  the  cases 
of  -which  originally  they  had  cognizance.     (Federalist,  No.  82.)     In 
the  application  of  this  rule  the  decisions  in  our  own  courts  appear  to 
have  settled  that  there  are  only  two  classes  of  cases  in  which  the 
jurisdiction  of  the  courts  of  the  United  States  may  justly  be  regarded 
as  exclusive; — 1.  Where  the  jurisdiction  is  made  exclusive  by  the 
express  terms  or  necessary  construction  of  the  Federal  Constitution. 
2.   When  an  act  of  Congress  confers  a  jurisdiction  which  before  its 
passage  could  not  have  been  exercised  at  all ;  that  is,  when  it  not 
merely  confers  but  creates  the  jurisdiction.   (17  Johns.,  5 ;  2  Hill, 
159  ;  3  Comst.,  15.)  N.  T.  Superior  Ct.,  Gen.  T.,  Woolsey  a.  Judd, 
11  How.  Pr.  R.,  49. 

7.  In  what  cases,  and  upon  what  grounds,  an  injunction  will  be  granted 
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to  restrain   the  publication  of  private  letters.     N.    T.  Superior   Ct., 
Gen.  T.,  Woolsey  a.  Judd,  11  How.  Pr.  E.,  49. 

8.  Where  a  tenant,  in  consequence  of  the  neglect  of  the  landlord  to 
repair  pursuant  to  his   covenant,  was   compelled  to  remove   tempo- 
rarily from  the  building,  and  the  landlord  commenced  proceedings 
pursuant  to  2  Revised  Statutes,  512,  to  dispossess  the  tenant  and 
annul  the  lease, — Held,  that  under  the  circumstances,  the  tenant  had 
no  adequate  remedy  at  law,  and  that  the  landlord  should  be  enjoined 
from  further  proceedings  under  the  statute.     Valloton  a.  Seignett, 
Ante,  121. 

9.  An  injunction  cannot  be  granted  to  restrain   the  acts  of  officers  of 
the   State,  who   are  proceeding  under  authority  of  the  law  of  the 
State.     Jsot  even  if  the  law  is  unconstitutional.     Thompson  a.  The 
Commissioners  of  the  Canal  Fund,  Ante,  248. 

10.  Unless  they  are  violating  the  plain  and  manifest  intent  of  the  statute 
under  which  they  are  acting,  or  are  proceeding  in  bad  faith.     Hart- 
well  a.  Armstrong,  19  Barb.,  166. 

11.  An  injunction  will  not  be  granted  to  restrain  the  publication  of  the 
proceedings  or  evidence  in  another  action.     It  is  the  exclusive  privi- 
lege of   the  court  in   which  the    action  is    pending  to    determine 
whether  the  publication  of  the  proceedings  is  deemed  right  to  be  for- 
bidden, and  where  the  prohibition  is  deemed  to  be  necessary  or  proper, 
it  can  only  be  regularly  made  by  an  order  in  the   cause.     Wood  a. 
Marvine,  3  Dmr,  674. 

12.  It  seems,  that  an  injunction  will  not  lie  to  restrain   the  defendant 
from  disclosing  an  art  or  invention,  although  it  was  taught  him  by 
the  plaintiff  under  a  sworn  promise  not  to  divulge  it.     Supreme  Ct., 
Sp.  T.,  Denning  a.  Chapman,  11  How.  Pr.  R.,  382. 

13.  An  injunction  should  not  b£  granted  at  the   commencement  of  a 
suit  brought  to  enjoin  the  defendants  from  the  use  of  plaintiff's  trade 
mark,  and  to  recover  damages,  &c.,  unless  the  legal  right  of  plaintiff, 
and  the  violation  of  it   by  defendants  are  very  clear.     The  Merri- 
mack  Manufacturing  Company  a.  Garner,  Ante,  318. 

14.  An  application  for  an  injunction  is  to  be  deemed  to  be  made  upon 
the  complaint,  (under  §   219  of  the   Code,  subd.   1),  notwithstanding 
that   an  affidavit  corroborating  the  statements  of  the  complaint  and 
stating  other  facts  is  used  in  addition  to  the  complaint  itself.     Badger 
a.  Wagstaff,  Supreme  Ct.,-Sp.  T.,  11  How.  Pr.  7?.,  562. 

15.  It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corpo- 
ration, who  brings  suit  for  an  injunction   to   restrain   other  creditors 
of  the  corporation  from  proceeding  at  law,  and  for  the  appointment 


NEW- YORK :  JULY,  1855— MAY,  1856.          520 


INJUNCTION. 


of  a  receiver  and  equitable  distribution  of  the  corporate  assets, 
should  give  the  bond  or  make  the  deposit  prescribed  by  the  provi- 
sion of  the  Revised  Statutes  respecting  injunctions  to  stay  proceedings 
at  law,  (2  Rev.  Stats.  188,  §  139),  in  order  to  entitle  himself  to  the 
injunction  prayed.  Hutchinson  a.  The  New  York  Central  Mills, 
Ante,  394. 

16.  Delay  held  prejudicial  to  an  application  for  an  injunction.    Thursby 
a.  Mills,  No.  3,  11  How.  Pr.  R.,  116. 

17.  An  injunction  was  granted  upon  the  complaint,  and  a  copy  served 
upon  the  defendants.     The  plaintiff  subsequently  served  notice  upon 
the  defendants  of  the  withdrawal  and  abandonment  of  the  injunction, 
in  respect  to  a  specified  portion  of  the  subject  matter  of  it.    On  motion 
by  one  of  the  defendants  for  an  order  vacating  the  injunction  to  the 
extent  indicated  in  the  notice,  and  also  for  a  reference  to  ascertain 
the  damages  sustained  by  him, — 

Held,  1.  That  the  first  part  of  the  motion  was  unnecessary.  The 
notice,  ex  propria  vigore,  operated  as  a  withdrawal  and  abandonment 
of  the  injunction  to  the  extent  therein  specified,  and  authorized  the 
defendants  to  take  any  proceeding  they  lawfully  could,  entirely  un- 
embarrassed by  the  injunction. 

2.  That  the  application  for  a  reference  was  premature.  The  fol- 
lowing conditions  must  exist  under  section  222  of  the  Code,  before 
the  right  to  claim  an  assessment  of  damages  and  a  forfeiture  of  the 
undertaking  can  be  maintained. 

The  court  must  decide  that  the  plaintiff  was  not  entitled  to  the  order. 
This  must  be  a,  final  decision  ;  that  is,  made  at  the  termination  of  the 
cause  by  a  decree  or  judgment  therein,  or  by  a  voluntary  discontinu- 
ance of  the  suit. 

The  decision  must  be  that  the  plaintiff  was  not  at  the  time  he  ap- 
plied for  the  injunction  entitled  thereto. 

Neither  of  these  conditions  exist  when  a  party  voluntarily  with- 
draws his  injunction.  He  may  be  willing  for  various  reasons  to  waive 
his  injunction  when  upon  the  whole  case  he  might  very  properly  have 
retained  it,  and  be  fully  entitled  to  all  the  relief  he  claims.  In  case 
of  such  withdrawal  of  an  injunction  it  still  remains  for  the  court 
ultimately  to  decide  that  the  party  was  not  originally  entitled  to  it ; 
and  until  this  point  is  reached  in  the  progress  of  the  suit,  the  applica- 
tion for  a  reference  to  ascertain  damages  is  premature.  Supreme 
Ct.,  Sp.  T.,  Shearman  a.  The  New  York  Central  Mills,  11  How.  Pr. 
R.,  269. 
18.  Service  of  an  injunction  upon  a  person  who  is  not  a  party  to  the. 
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proceedings  in  which  it  was  granted,  and  to  whom  the  order  is  not 
directed,  does  not  operate  to  bind  him  by  the  injunction.     Its  utmost 
effect  upon  him  is  as  a  notice.  Edmonston  a.  McLoud,  19  Barb.,  356. 
MOTIONS  AND  ORDERS,  10. 

INSOLVENT  DISCHARGE. 

AFFIDAVIT,  4;  EVIDENCE,  tit.  Judgments  and  Judicial  Proceedings. 
JURISDICTION,  2. 

IRREGULARITY. 

AMENDMENT,  9 ;  APPEAL,  14, 18  ;  JUDGMENT.  6,  7,  9, 11, 12  ;  MOTIONS 
AND  ORDERS,  2 ;  SERVICE  AND  PROOF  OF,  4,  7,  8  ;  STAY  OF  PRO- 
CEEDINGS, 1 ;  VERIFICATION,  1 ;  WAIVER,  3. 

JUDGMENT. 

1.  When  the  general  term  reverse  a  judgment  of  the  special  term,  upon 
exceptions,  they  should  not  render  final  judgment  in  favor  of  the  ap- 
pellant, but  should  order  a  new  trial.     When,  indeed,  upon  the  trial, 
the  facts  are  ascertained,  either  by  special  verdict  or  any  other  form 
of  finding  allowed  by  law,  then   upon  appeal  the  general  question 
which  party  is  entitled  to  judgment,  arises  ;  and  in  such  cases  a  judg- 
ment disposing  of  the  whole  cause  may  be  given  at  general  term, 
notwithstanding  such  judgment  be  adverse  to  that  given  at  the  special 
term.     But  when  the  case  is  brought  to  the  general  term  for  review, 
upon  an  allegation  of  error  in  the  trial, — in  the  process  of  ascertain- 
ing the  facts — the  only  judgment  which  can  properly  be  given  for 
the  appellant  is  one  ordering  a  new  trial.  (Astor  a.  L'Amoreux,  4 
Seld.,  107).     Marquat  cr.  Marquat,  2  Kern.,  336. 

2.  The  entry  of  judgment  so  far  from  precluding,  is  essential  to  an  ap- 
peal.    The  court  may  direct  an  entry  on  the  docket  that  the  judg- 
ment is  "  secured  on  appeal."  and  thereby  release  the  real  property 
of  the  judgment  debtor  from  the   lien  of  the  judgment.     But  in  a 
case  tried  by  a  judge  without  a  jury,  he  has  no  power,  after  he  has 
pronounced  his  decision,  to  suspend  the  formal  entry  and  docketing 
of  the  judgment  consequent  upon  such  decision  or  to  deprive  the 
successful  party  of  the  benefit,  which,  by  the  terms  of  the  law  the 
docket   gives   him.     Supreme   Ct.,  Sp.  T.,  Wright  a.  Delafield,  11 
How.  Pr.  R.,  465. 

3.  In  what  cases  under  the  Code  as  amended  in  1852,  judgment  may 
be  entered  in  the  first  instance  upon  the  order  of  the  general  term. 

.  Supreme  Ct.,  Sp.  T.,  Taylor  a.  Harlow,  11  How.  Pr.  R.,  285. 
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4.  In -an  action  for  the  recovery  of  specific  personal  property  with 
damages  for  its  detention,  in  case  of  failure  to  answer,  the  damages 
must  be  assessed  by  a  sheriff's  jury  unless  a  long  account  be  involved, 
in  which  case  a  reference  may  be  ordered.     But  plaintiff  may  waive 
damages,  and  take  judgment  for  the  delivery  only.     Horn  a.  Doody, 
Ante,  92. 

5.  Where  the  complaint  prays  for  an  accounting,  and  judgment  for  the 
balance  ascertained  to  be  due,  instead  for  a  specified  sum,  it  is  neces- 
sary, in  case  of  failure  to  answer,  that  an  account  should  be  taken 
by  a  referee.     Porter  a.  Lent,  Ante,  115. 

6.  Where  the  complaint  states  a  cause  of  action  arising  upon  contract, 
and  seeks  only  to  recover  money,  the  summons  should  be  in  the  form 
prescribed  by  section  129  of  the  Code,  subdivision  1.     And  in  case 
of  failure  to  answer,  the  damages  must  be  assessed  by  the  clerk  if  any 
assessment  is  necessary.     A  judgment  entered  upon  an  assessment 
by  a  referee  appointed  by  the  court  is  irregular.     Croden  a.  Drew, 
3  Duer.,  652. 

7.  In  an  action  of  assault  and  battery,  in  which  the  defendant  has  given 
notice  of  appearance  before  the  time  for  answering  expired,  it  is 
irregular  to  apply  ex  parte  and  without  notice,  for  an  order  that 
plaintiff's  damages  be  assessed  by  a  jury.     Saltus  a.  Kip,  Ante,  382. 

8.  The  proper  practice  in  entering  a  judgment  on  a  demurrer,  and  in 
appealing  from  such  judgment.    Supreme  Ct.,  Sp.  T.,  Sutherland  a. 
Tyler,  11  How.  Pr.  B.,  251. 

9.  Where  an  answer  sets  up  more  than  one  defence,  and  one  of  them 
is  held  bad  on  demurrer,  the  plaintiff  can  Rave  an  order  only  that 
judgment  shall  be  entered  in  his  favor,  unless  the  defendant  shall 
succeed  upon  the  issues  joined.     An  absolute  judgment  for  the  plain- 
tiff on  the  demurrer  is  improper  in  such  a  case.     Belknap  a.  Mcln- 
tyre,  Ante,  366. 

10.  When  two  defendants  are  sued  jointly  on  a  contract,  which,  on  its 
face,  is  the  joint  contract  of  both,  but  which  in  legal  effect  was  at  all 
times  the  contract  of  one  only,  a  judgment  may  be  rendered  against 
the  party  liable,  and  in  favor  of  the  other.      Claflin  a.  Butterly, 
Ante,  446. 

11.  It  is  irregular  for  plaintiff  to  enter  judgment  as  upon  failure  to 
answer  against  one  of  two  defendants,  sued  upon  a  joint  liability, 
while  the  issue  joined  by  the   other  defendant   is   undisposed   of. 
There  can  be  but  one  judgment  unless  the  court,  as  it  is  authorized  to 
do,  should  think  it  proper   to  render  judgment  against  one  of  the 
defendants  and  allow  the  action  still  to  proceed  against  the  other. 
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Before  plaintiff  can  enter  such  judgment,  he  must  obtain  the  order 
of  the  court.  Unless  such  order  is  granted,  the  plaintiff  should  wait 
until  the  issue  is  disposed  of.  If  successful  in  that,  he  may  then  enter 
judgment  against  both  defendants  ;  or  if  unsuccessful,  judgment  may 
be  entered  against  the  defendant  who  has  made  default,  and  in  favor 
of  the  other  defendant.  Supreme  Court,  Sp.  T.,  Bacon  a.  Comstock, 
11  How.  Pr.  JR.,  197. 

12.  An  execution  can  only  be  issued  upon  a  judgment  in  personam, 
requiring  the  payment  of  money,  or  the  delivery  of  specific  property. 
A  judgment  in  rein  should  contain  directions  for  enforcing  the  lien 
which  it  declares ;  and  where  it  does  not  do  this,  the  party  in  whose 
favor  it  is  rendered  is  under  the  necessity  of  applying  for  such  direc- 
tions before  he  can  proceed  to  enforce  it.     A  judgment  against  hus- 
band and  wife  for  a  debt  incurred  by  the  wife,  "  to  be  collected  out 
of  the  separate  estate"  of  the  wife,  is  in  the  nature  of  a  judgment  in 
rem,  within  this  rule,  and  an  execution  issued  upon  such  judgment 
will  be  set  aside  as  irregular.     Supreme  Ct.,  Sp.  T.,  Chapman  a. 
Lemon,  11  How.  Pr.  R.,  236. 

13.  "Where  the  general  term,  on  appeal  from  judgment  on  a  verdict, 
ordered  a  new  trial,  unless  plaintiff  should  elect  to  reduce  their  ver- 
dict,— Held,  that  a  judgment  of  dismissal  of  the  complaint  for  plain- 
tiff's failure  to  elect,  was  irregular.    Figaniere  a.  Jackson,  Ante,  237. 

14.  The  sureties  upon  an  appeal  are  entitled  to  notice  of  an  application 
on  the  part  of  the  appellant  for  an  order  under  section  282  of  the 
Code,  directing  an  entry  on  the  docket,  that  the  judgment  is  secured 
on  appeal.    It  is  discretionary  with  the  court  to  grant  such  an  order. 
And  when  the  papers  were  not  sufficiently  full  to  enable  the  court  to 
grant  an  application  for  such  order — Ordered,  that  the  case  might  be 
referred.     Munn  a.  Barnum,  Ante,  409. 

15.  A  statement  for  confession  of  judgment  under  section  383  of  the 
Code,  which  sets  forth  as  the  facts  out  of  which  the  indebtedness  arose, 
the  making  of  a  promissory  note  to  the  plaintiff  by  the  defendant,  is 
not  a  sufficient  compliance  with  the  requirement  of  the  section.     The 
loan  or  other  consideration  for  which  the  note  was  made  should  be 
stated  as  constituting  the  debt.     The  note  is  at  best,  even  between 
the  parties  to  it,  but  presumptive  evidence  of  a  debt.     The  maker 
does  not  become  indebted  by  the  mere  execution  of  a  written  promise 
to  pay  the  money.     His  obligation  arises  out  of  facts  dehors  the 
instrument,  and  antecedent  to,  or  accompanying  its  execution.     A 
promissory  note  without  consideration  binds   no  one.     The  statute 
looks  not  to  the  evidence  of  the  demand  but  to  the  facts  out  of  which 
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it  originated ;  in  other  words,  to  the  consideration  which  sustains  the 
promise.  The  law  requires  this  to  be  concisely  set  forth  in  the  state- 
ment ;  and  in  this  way  only  does  the  provision  furnish  any  addi- 
tional security  to  creditors  against  a  fraudulent  combination  of  the 
parties  to  the  judgment.  The  statute  demands  this  construction,  to 
save  it  from  the  imputation  of  making  a  capricious  change  in  the 
existing  law,  without  any  reason  or  object  whatever ;  for  if  the  pro- 
vision can  be  satisfied  by  a  reference  to  an  instrument  which  is  but 
evidence  of  debt,  it  is  not  only  nugatory  but  absurd,  inasmuch  as  the 
judgment  itself  without  any  statement  would  furnish  conclusive  evi- 
dence of  the  same  fact.  (Lawless  a.  Hackett,  16  Johns.,  249,) 
Chappel  a.  Chappel,  2  J£ern.0'215. 

16.  A  statement  of  indebtedness  for  a  confession  of  judgment  which 
merely  alleges  that  it  is  for  goods  sold  and  delivered,  and  upon  an 
accounting  had  on  the  day  when  the  confession  was  made,  but  with- 
out stating  what  goods  were  sold,  nor  when,  nor  what  amount  was 
due  on  the  sale,  nor  what  the  accounting  was  for,  nor  how  much  was 
due  upon  that,  is  insufficient;  and  the  judgment  may  be  set  aside 
therefor,  on  motion.     Supreme  Ct.,  Sp.  T.,  Boyden  a.  Johnson,  11 
How.  Pr.  R.,  503. 

17.  A  judgment  entered  upon  confession,  under  the  Code,  cannot  be 
held  void  collaterally,  where  an  actual  intent  to  defraud  creditors  is 
not  established,  unless  the  statement  on   which  it  is  entered  is  so 
essentially  defective  that  it  is  absolutely  void  for  the  sole  reason  that 
the  court  had  no  jurisdiction  or  authority  to  enter  judgment  upon  it. 
Dunham  a.  Waterman,  3  Duer,  166. 

18.  In   an   entry  of  conviction  of  misdemeanor  and  sentence,  in  the 
minutes  of  the  court,  it  is  not  necessary  to  state   the  particular  facts 
constituting  the  misdemeanor  of  which  the  accused  was  found  guilty. 
To  state  that  he  was  convicted  of  "  misdemeanor"  is  a  sufficient  com- 
pliance with  the  provisions  of  2  Rev.   Stats.,  738,  section  5.     The 
People  a.  Cavanagh,  Ante,  84. 

AFFIDAVIT,  2;  AMENDMENT,  8;  APPEAL,  8,9,  10,18;  DEMURREK, 
1 ;  EXECUTION,  1,  2,  3,  4  ;  HUSBAND  AND  WIFE,  2,  5,  7 ;  INJUNC- 
TION, 3,  17  ;  MARINE  COURT,  3,  4;  MOTIONS  AND  ORDERS,  2,  3. 

JUDGMENT  CREDITOR. 

CORPORATION,  1 ;  EXECUTION  ;  EXECUTORS  AND  ADMINISTRATORS, 
3;  INJUNCTION,  15  ;  SUPPLEMENTARY  PROCEEDINGS,  2,  4,  6,  7,  9. 
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JUDICIAL  SALE. 

Under  what  circumstances,  and  what  terms,  a  re-sale  of  real  property 
sold  at  judicial  sale  will  be  ordered.  Lentz  a.  Craig,  Ante,  294 ; 
King  a.  Morris,  Ante,  296 

SURROGATE'S  COURT,  5. 

JURISDICTION. 

1.  Under  what  circumstances  a  county  judge  has  jurisdiction  to  commit 
a  former  public  officer  for  refusing  to  give  up  the  books,  &c.,  of  his 
office   to  his   successor.     Supreme    Ct.,    Chambers,  Baker's  Case,  1 1 
How.  Pr.  R.,  418. 

2.  Under  the  insolvent  act,  (2  Rev.  Slats..  38,  §  19),  it  is  essential  to 
the  jurisdiction  of  the  officer  that  the   schedule   accompanying  the 
petition  for  the  discharge  should  state  the  sum  owing  to  each  creditor. 
And  where  the  sum  due  to  one  of  the  creditors  of  a  petitioner  was 
not  stated  in  the  schedule,  the  proper  place  in  the  column  of  amounts 
being  left  blank,  probably  by  accident, — Held,  that  the  officer  ac- 
quired no  jurisdiction,  and  the  discharge  was  no  defence  to  a  subse- 
quent action  upon  the  debt.     Stanton  a.  Ellis,  2  Kern.,  575. 

AFFIDAVIT,  4;  EVIDENCE  tit.  Judgment  and  Judicial  Proceedings; 
INJUNCTION,  6;  MARINE  COURT,  1,  2;  NOTICE,  6;  REMOVAL  OF 
CAUSES,  3  ;  SURROGATE'S  COURT,  9. 

JURY. 

1.  The   meaning  of   the  term  "jury,"  in    the  constitution   of    1846, 
article  1,  section  7 — defined.     Cruger  a.  The   Hudson  River  R.  R. 
Co.,  2   Kern.,  190. 

2.  Of  the  right  to  trial  by  jury  under  the  act  of  1855,  for  the  Preven- 
tion of  Intemperance,  &c.     The  People   on  rel.   Booth  a.  Fisher, 
11  How.  Pr.  R.,  554,  S.  C.,  20  Barb.,  652. 

3.  A  juror  challenged  for  principal  cause  on  a  criminal  trial,  on  the 
ground  of  having  formed  or  expressed  an  opinion  on  the  guilt  of  the 
prisoner,  may  be  examined   by  the  challenging   party,  to  prove  the 
challenge.     The  People  a.  Christie,  Ante,  256. 

4.  What  questions  are  admissible  on  the  examination  of  a  juror  chal- 
lenged.    Ib. 

CONTROVERSY  SUBMITTED  WITHOUT  ACTION  ;  WAIVER,  6,  7. 

JUSTICE'S  COURT. 

1.  A  justice  has  no  power  to  adjourn  the  trial  of  a  cause  after  it  is  once 
commenced,  except  upon  consent  of  both  parties.  An  adjournment 
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without  such    authority  renders  the  subsequent  proceedings  void. 
Aberhall  a.  Roach,  W.  T.  Common  Pleas,  Gen.  T.,  1 1  How.  Pr.  72.,  95. 

2.  The  provisions  contained  in  Title  VI.  of  the  Code  respecting  amend- 
ments by  adding  or  striking  out  the  names  of  parties,  the  correction 
of  mistakes,   &c.,  refer  to   the   pleadings  in  civil  actions,   and  are 
necessarily  confined  to  courts  of  record,  which  are  clothed  with  dis- 
cretion in  reference  to  the  terms  upon  which  amendments   shall  be 
allowed,  and  possess  the  appropriate  machinery  by  which  their  orders 
may  be  enforced.     Those  provisions  are  not  applicable  to  justice's 
courts.    (17  .Z?ar5.,424).    Supreme  C(.,  Gen.  T.,  Webster  a.  Hopkins, 
11  How.  Pr.  R.,  140.     And  see  Gould  a.  Glass,  19  Barb.,  179. 

3.  In  an  action  in  a  justice's  court,  in  which  neither  of  the  two  de- 
fendants appeared,   the    cause  was  held  open   after  the   plaintiff's 
testimony  was  closed  until   the   ensuing  day.      The  plaintiff   then 
appeared  again,  and  moved  to  amend  his  complaint  by  discontinuing 
as  to  one  of  the  defendants,  and  complaining  against  the  other  alone. 
The  motion  was  granted,  and  the  justice  thereupon  rendered  a  judg- 
ment of  discontinuance  as  to  the  one  defendant,  and  at  the  same  time  a 
judgment  against  the  other  as  sole  defendant  for  the  amount  claimed. 

Held,  that  the  justice  had  no  power  to  permit  the  amendment,  and 
that  the  judgment  must  be  reversed.     Ib. 

4.  The  office  of  the  notice  of  appeal  in  appeals  from  the  judgment  of  a 
justice's  court,  is  to  require  and  enable  the  justice  to  make  a  full  and 
complete  return  of  the  entire  proceedings  in  the  cause,  and  especially 
to  call  his  attention  to  the  matters  which  are  particularly  relied  upon 
to  reverse  the  judgment  he  has  rendered.     It  gives  the  court  juris- 
diction of  the  parties  and  the  subject  matter;   and  having  accom- 
plished this  end,  its  function  is   performed.     It  is  no  indispensable 
part  of  the  papers  upon  which  the  appeal  is  to  be  heard,  and  it  is 
no  more  necessary  that  it  should  appear  in  the  printed  case  than  the 
certificate  of  a  justice  of  the  Supreme  Court,  without  which  no  judg- 
ment can  be  reviewed  by  appeal  from  a  county  court  to  the  Supreme 
Court.     If  the  notice  is  utterly  defective,  in  stating  the  ground  of 
the  appeal,  the  mode  of  taking  advantage  of  that  defect,  is  by  motion 
to  dismiss  the  appeal.     If  no  such  motion  is  made,  and  the  parties 
proceed  to  argue  the  appeal  as.  if  a  sufficient  notice  had  been  given, 
it  becomes  the  duty  of  the  appellate  court  to  look  into  the  return,  and 
see  whether  the  justice  committed  any  error  which  requires  the  rever- 
sal of  his  judgment. 

Therefore  it  is  improper  for  a  county  court  to  affirm  a  judgment  of 
a  justice  on  the  ground  of  the  insufficiency  of  the  notice  of  appeal. 
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Supreme  Ct.,  Gen.  T.,  Webster  a.  Hopkins,  11  How.  Pr.  R.,  140. 
And  see  Morton  a.  Clark,  11  How.  Pr.  R.,  498. 

5.  The  appeal  given  by  section  351  of  the  Code  is  only  a  substitute  for 
the  certiorari  provided  by  the  Revised  Statutes  for  bringing  up  the 
judgment  of  the  justices'  courts  in  civil  actions  for  review.  (2  Sand., 
634).  The  provision  has  no  application  to  the  decision  of  a  justice  in 
a  summary  proceeding  to  dispossess  a  tenant.  Such  decision  is  review- 
able  by  certiorari  under  the  landlord  and  tenant  act,  (2  Rev.  Stats., 
516,  §  47),  or  by  appeal  under  the  act  of  1849,  (Laws  of  1849,  292, 
198,  §  5),  at  the  option  of  the  party  aggrieved.  Supreme  Ct.,  Gen.  T., 
The  People  on  rel.  Williams  a.  Bigelow,  11  How.  Pr.  R ,  83. 

AMENDMENT,  6 ;  EVIDENCE,  tit.  Presumptions,  2  ;  EXECUTION,  4,  5  ; 
MARINE  COURT  ;  WAIVER.  5,  6,  7,  8. 

LACHES. 

APPEAL,  17;  APPEARANCE,  2  ;  ARREST,  G,  7;  COMPLAINT,  37  ;  COSTS, 
15,  20  ;  DEFAULT  ;  DEPOSITION,  tit.  On  Commission,  2,  4  ;  INJUNC- 
TION, 16;  MANDAMUS,  4;  MOTIONS  AND  ORDERS,  2;  REFERENCE, 
5  ;  .SERVICE  AND  PROOF  OF,  8 ;  REMOVAL  OF  CAUSES,  1. 

LIMITATION  OF  ACTIONS. 

1.  Whenever  an  act  is  to  be  done  in  a  certain  number  of  days,  months, 
or  years  from  the  happening  of  any  event  or  the  doing  of  any  act, 
the  day  on  which  the  event  happened  or  the  act  was  done  is  to  be 
excluded  in  the  computation  of  the  time.  (2  Cow.,  520  ;  2  /&.,  605  ;  6 
lb.,  660  ;  3  Den.,  12).  Such  has  been  the  well-settled  rule  under  our 
statutes  in  respect  to  time  of  pleading,  putting  in  appearance,  com- 
plying with  orders  of  the  court,  and  all  other  cases  where  any  act  is 
required  to  be  done  in  a  certain  number  of  days  after  the  service  of 
a  former  pleading,  notice  or  order ;  the  day  of  the  service  is  excluded 
from  the  computation  of  time. 

The  reason  is  obvious.  The  law  takes  no  notice  of  fractions  of  a 
day  except  in  certain  cases  where  the  hour  itself  becomes  material 
e.  g.,  the  precise  time  when  two  judgments  were  docketed.  Time  is 
not  therefore  computed  from  the  hour  of  the  day  on  which  the  event 
happened  to  the  corresponding  hour,  but  from  the  day  when  the  act 
was  done  ;  such  day  being  regarded  as  a  point  of  time.  The  compu- 
tation begins  with  the  expiration  of  such  a  day.  It  is  thus  computed 
literally  from  such  day,  that  is,  from  its  close.  In  all  these  cases,  the 
day  so  excluded  has  been  practically  spent,  when  the  event  happens, 
and  for  that  reason  also  is  excluded.  For  if  it  were  counted  the 
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party  to  be  affected  would  not  have  the  whole  of  the  day  in  which  to 
act,  but  only  a  fractional  part  of  it ;  yet  it  would  be  counted  as  a 
whole  day. 

But  the  reason  of  the  rule  ceases  whenever  the  party  affected  has 
the  whole  and  entire  day.  Whenever  the  whole  day  and  every  mo- 
ment of  it  can  be  counted,  then  it  should  be ;  whenever  if  it  were 
counted,  the  party  would  in  fact  have  but  &  fractional  part  of  it,  then 
it  should  not  be  counted.  Supreme  Ct.,  Sp.  T.,  Phelan  a.  Douglass, 
11  Now.  Pr.  R.,  193. 

2.  The  plaintiff  on  the  thirteenth  day  of  December,  1851,  brought  suit 
as  heir  at  law,  to  redeem  certain  lands  sold  to  the  defendants  upon 
foreclosure  in  1823.     At  that  time  the  plaintiff  was  an  infant,  he 
having  been  born  on  the  fourteenth  day  of  December,  1820.     But, 
(by  2  Rev.  Stats.,  295,  §  12),  he  was  entitled  to  bring  the  suit,  at  any 
time  "  within  ten  years  after  the  removal  of  the  disability,"  but  not 
afterwards. 

Held,  1.  That  the  plaintiff  might  have  commenced  the  suit  at  any 
moment  on  the  thirteenth  day  of  December,  1841,  (1  Salk.,  44;  6 
Mod.,  557;  4  Dana,  557;  1  Black.  Com.,  463 ;  2  Kent,  253 ;  1  Pow., 
on  Dev.,  128  ;  McPherson  on  Inf.,  447). 

2.  That  the  thirteenth  of  December,  1841,  was'  therefore  to  be 
counted  as  one  day  of  the  ten  years ;  so  that  they  expired  on  the 
close  of  the  ticelfth  day  of  December,  1851,  and  the  suit  was  conse- 
quently brought  one  day  too  late.  Ib. 

3.  An  action  to  enforce  payment  of  a  sum  assessed  upon  a  lot  in  the 
city  of  New  York,  for  the  purpose  of  widening  a  street,  (under  2 
Rev.  Laws,  342)  is  only  barred  by  lapse  of  time  such  as  is  necessary 
to   bar  an  action  on  a  judgment,  (per  GARDINER,  CH.  J.)  or  on  a 
mortgage,  (per  DENIO,  J.)  The  Mayor  of  New  York  a.  Colgate.  2 
Kern.,  140. 

4.  "When  disseisin  takes  place  after  descent  cast,  but  during  the  ex- 
istence of  some  particular  estate  which  intervenes  and  prevents  any 
right  of  entry  on  the  part  of  the  reversioner  until  the  determination 
of  that  particular  estate,  the  statute  of  limitations  does  not  begin  to 
run  against  the  reversioner  until  such  outstanding  particular  estate  is 
determined.     In  such  case  the  reversioner  and  the  remainder-man 
each  have  twenty  years  after  the  commencement  of  their  right  of 
entry,  to  bring  suit.     Where  the  fee  vests  in  one  then  under  dis- 
ability, the  right  of  immediate  entry  commences  upon  the  vesting  of 
the  fee,  but  as  the  one  in  whom  it  vests  is  under  disability,  the  law 
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gives  ten  years  in  which  to  sue.    Randall  a.  Raab,  Ante,  307.    Com- 
pare Grim  o.  Dyar,  3  Duer,  354. 

5.  A  promise  made  since  the  Code  of  1848  took  effect,  to  pay  a  debt 
which  was  barred  by  the  statute  of  limitations  in  force   previous  to 
the  Code,  will  not  revive  the  cause  of  action  unless  such  promise  be 
in  writing,  subscribed  by  the  party  sought  to  be  charged.     Esselstyn 
a.  AYeeks,  Ante,    272.      And    see     Gillespie    a.    Rosenkrants,    20 
Barb.,  35 ;  The  Glen  Cove  Mutual  Insurance  Company  a.  Harold, 
20  Barb.,  298. 

6.  The  rule  is  settled  in  this  State  that  a  foreign  factor  is  not  liable  to 
an  action  for  the  proceeds  of  sales  by  him  for  account  of  his  prin- 
cipal on   commission,  until  a  demand  made  by  the  principal,  or  in- 
structions to  remit.     Nor  does  the  statute  of  limitations  commence 
to  run  against  such  action  previous  to  such  demand  or  instructions 
to  remit.    Walden  a.  Crafts,  Ante,  301. 

COMPLAINT,  33  ;  DEFAULT,  1 ;  PLEADING,  20. 

MANDAMUS. 

1.  A  mandamus  should  only  issue  when   it  is  necessary  to  enforce  the 
rights  of  the  party  seeking  its  aid,  and  where   no  other  adequate 
remedy  exists.     The  People  on  rel.  Pond  a.  Wood,  Ante,  90. 

2.  When  a  mandamus  is  the  appropriate  remedy  against  interference 
with  a  public  officer  in  the  discharge  of  his  duties.     The  People  074 
reL  Lockwood  a.  Scrugham,  20  Barb.,  302. 

3.  A  mandamus    is  the   appropriate    remedy  to   compel   the  county 
treasurer  to  pay,  when  he  refuses  to  pay,  a  demand  which  the  board 
of  supervisors  have   legally  audited  and  allowed,  or  directed  to  be 
paid.     The  People  on  rel.  Stuart  a.  Edmonds,  19  Barb.,  468. 

4.  After  the  defendants  have  made  and  filed  a  return  to  an  alternative 
writ  of  mandamus,  it  is  too  late  for  them  to  raise  the   objection  to 
the  form  of  the  writ,  that  it  is  not  made  returnable  at  special  term. 
Supreme  Ct.,  Sp.  T.,  The  People  on  rel.  The   Argyle  &   Fort  Ed- 
ward Plank  Road  Company  a.  The  Commissioners  of  Highways  of 
the  town  of  Fort  Edward,  11  How.  Pr.  E.,  89. 

5.  What  matters  will  be  stricken  out  of  a  return  to  an  alternative  man- 
damus on  motion.     Ib. 

APPEAL,  5  ;  CAUSE  OF  ACTION,  1. 

MARINE   COURT. 

1.  It  seems  that  the   acts  of  1852  and   1853,  extending  the  jurisdiction 
of  the  Marine  Court  so  as  to  permit  a  recovery  to  the  amount  of 
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),  also  extended  the  power  of  the  court  to  issue  an  attachment 
against  the  property  of  a  non-resident,  when  the  amount  claimed 
does  not  exceed  that  sum.  Churchill  a.  Marsh,  Ante,  219. 

2.  An  attachment  against  property,  issued  out  of  the   Marine  Court, 
must  be  issued  under  the  seal  of  the  court,  and  if  not  so  sealed,  and 
the  defendants  do  not  appear  in  the  action,  (although  they  come  into 
court  to  object  to  the  proceedings),  the  court  do  not  in  virtue  of  the 
attachment,  or  the  summons  founded   thereon  and  not  personally 
served,  acquire  any  jurisdiction  of  the  defendant,  and  their  judgment, 
founded   on   such   unsealed   attachment,   by   default,  must    be   re- 
versed.    Ib. 

3.  In  the  Marine  Court  judgment  can  only  be   entered  by  the  clerk, 
upon  the  direction  of  the  justice  who  tries  the  cause.     Figaniere  a. 
Jackson,  Ante,  237. 

4.  The  proper  form  of  judgment  in  the  Marine   Court,  in  mechanics' 
lien  cases.     Teaz  a.  Chrystie,  Ante,  259. 

5.  Neither  the  general  nor  special  term   of  the  Marine   Court  have 
power  to  entertain  a  motion  for  a  new  trial  as  such,  nor  to  review 
the  finding  of  the  jury  as  against  evidence,  or  to  set  a  verdict  aside 
for  excess  of  damages.     Figaniere  a.  Jackson,  Ante,  286. 

6.  An  appeal  lies  to  the  general  term  of  the  Marine  Court,  from  any 
judgment   entered. in  that   court  by  direction   of  a   single  justice, 
whether  the  cause. was  tried  by  a  jury,  or  not.     The  People  on  rel, 
Figaniere  a.  The  Justices  of  the  N.  Y.  Marine  Court,  Ante,  240, 
affirming  S.  C.,  Ante,  126.     Figaniere  a.  Jackson,  Ante,  286,  affirm- 
ing S.  C.  Ante,  237. 

7.  It  seems  that  an  appeal  does  not  lie  to  the  New  York  Common  Pleas 
directly,  from  a  judgment  of  the  Marine  Court  entered  by  direction 
of  a  single  justice.     Appeal  from  such  a  judgment  must  be  taken  in 
the  first  instance  to  the   general  term  of  the  Marine  Court.     The 
People  on  rel.  Figaniere  a.  The  Justices  of  the  New  York  Marine 
Court,  Ante,  126,  240. 

8.  The  general  term  of  the  Marine  Court  have  no  jurisdiction  to  review 
a  judgment  rendered  at  special  term,  where  the  appeal  is  not  brought 
until  after  the  expiration  of  the  thirty  days  limited  by  statute.    Fig- 
aniere a.  Jackson,  Ante,  286. 

APPEAL,  14  ;  EXECUTION,  4,  5. 

MECHANICS'  LIEN. 

CAUSE  OF  ACTION,  9, 11, 12  ;  EXAMINATION  OF  PARTIES,  4  ;  MARINE 

COURT,  4. 
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MOTIONS  AND  ORDERS. 

1.  An  application  under  the  Revised  Statutes  for  the  consolidation  of 
several  actions  into  one,  may  be  made  by  the  plaintiff  as  well  as  by 
the  defendant.     Briggs  a.  Gaunt,  Ante,  77. 

2.  Where  a  defendant  is  served  with  a  process  by  the  plaintiff  in  per- 
son, he  must  take  advantage  of  the  irregularity  by  moving  to  set 
aside  the  proceedings  before  judgment,  otherwise  his  motion  will  be 
too  late.     Myers  a.  Overton,  Ante,  344. 

3.  A  subsequent  judgment  creditor  of  the  defendant,  in  a  judgment  con- 
fessed under  section   383  of  the  Code,   may  move  to  set  aside   the 
judgment  entered  upon  confession,  for  want  of  a  sufficient  statement 
of  the  facts  on  which  the  indebtedness  arose.     It  is  not  necessary 
that  he  should  resort  to  an  action.     Chappel  a.  Chappel,  2  Kern., 
215.     And  see  Boyden  a.  Johnson,  11  How.  Pr.  R.  503. 

4.  When  a  motion  to  require  a  non-resident  plaintiff  to  file  security  for 
costs  is  unreasonably  delayed,  it  is  in  the  discretion  of  the  judge  to 
grant  or  refuse  it.     Swan  a.  Matthews,  3  Duer,  613. 

5.  Under  Rule  5  of  the  Superior   Court,  judgments  upon  failure  to 
answer  may  be  directed  at  chambers,  as  at  special  term.     Porter  a. 
Lent,  Ante,  115. 

6.  An  application  for  an  order  of  supersedeas  (under  2  Rev.  Stats., 
556,  §§  36,  37),  maybe  made  to  a  judge  of  the  first  district,  although 
the  action  is  triable  elsewhere — MITCHELL,  J.  dissenting.    It  is  a  mo- 
tion which  is  excepted  from  the  operation  of  section  401  of  the  Code, 
by  section  471.     Wells  a.  Jones,  Ante,  20. 

7.  Where  in  an  action  to  recover  possession  of  specific  personal  pro- 
perty, the  plaintiff,  in  his  original  affidavit  to  support  a  requisition, 
alleged  that  he  was  entitled  to  the  possession  of  the  property  claimed 
by  virtue  of  certain  articles  of  co-partnership,  but  did  not  set  out  the 
articles — Held,  on  motion  to  set  aside  his  proceedings,  that  the  court 
had  power  to  allow   additional  affidavits  to  be  read  ;  and  that  the 
plaintiff  might  file  a  supplemental  affidavit,  supplying  the   defect. 
Depew  a.  Leal,  Ante,  131. 

8.  A  defendant  against  whom  an  attachment  has  been  issued,  has  a 
right,  upon  a  motion  to  vacate  it,  made  before  the  officer  by  whom  it 
was  issued,  to  disprove  the  facts  stated  in  the  affidavits  on  which  the 
warrant  was  granted,  by  counter  affidavits  on  his  own  part. 

Where  the  defendant  does  this,  the  plaintiff  has  a  right  to  meet 
these  affidavits  by  further  affidavits  on  his  side,  supplementary  to 
those  on  which  he  applied  for  the  attachment. 

But  he  is  confined  in  this,  to  the  use  of  such  affidavits  as  will  fortify 
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the  grounds  on  which  the  attachment  was  issued.  He  should 
not  be  permitted  to  sustain  the  attachment  on  grounds  different 
from  those  on  which  he  at  first  predicated  his  right  to  it.  Su- 
preme Ct.,  Gen.  T.,  New  York  &  Erie  Bank  a.  Codd,  11  How.  Pr. 
B.  221. 

9.  Where  the  summons  and  complaint  have  been  served,  and  were 
before  the  judge  upon  an  application  for  an  order  of  arrest,  based  on 
affidavit,  the  plaintiff  is  entitled  to  refer  to  the  complaint,  if  verified, 
in  support  of  the  order  where  the  affidavit  proves  defective.    Turner 
a.  Thompson,  Ante,  444. 

10.  It  seems,  that  on  a  motion  to  dissolve  an  injunction  granted  on  the 
complaint  and  affidavits,  the  defendant  is  not  at  liberty  to  read  addi- 
tional affidavits   in    support  of  the    complaint.      The    Merrimack 
Manufacturing  Company  a.  Garner,  Ante,  318. 

11.  The  practice  of  the  N.  Y.   Superior  Court,  in  respect  to  ex  parle 
motions,  the  hearing  of  motions  upon  notice,  and  the  granting  of 
orders  by  default — defined.     Cobb  a.  Lackey,  Ante,  158. 

12.  The  rule  in  respect  to  demurrers: — viz.,  that  if  any  part  of  the 
pleading  demurred  to  is  good,  the   demurrer  must  be  overruled — is 
not  applicable  to  a  motion  to  strike  out  parts  of  an  answer  as  frivo- 
lous.    The  reason  of  that  rule  is,  that  a  demurrer  admits  everything 
contained  in  a  pleading  to  be   true ;  and  if  so,  and  one  part  of  the 
answer  forms  a  good   defence,  the  pleading   cannot  be  said  to  be 
frivolous.     On  a  motion,  no  such  admission  is  made ;  and  the  court 
is  not  limited,  on  motions,  to  granting  the  whole  or  none.     N.  Y. 
Common  Pleas,  Gen.  T.,  De  Santes  a.  Searle,  11  How.  Pr.  R.,  477. 

13.  Where   a  motion  to  dissolve  an  injunction,  "and  for  other  and 
further  relief,"  &c.,  was  denied  at  special  term,  and  the  general 
term  on  appeal  ordered  a  new  defendant  to  be  joined  in  the  action, — 
Held,  that  this  order  was  regular,  being  authorized  by  the  prayer  for 
other  relief.     Martin  a.  Kanouse,  Ante,  390. 

14.  The  mere  entitling  an  order  as  at  special  term,  which  by  law  may 
be  made  before  a  judge  out  of  court,  or  the  making  of  it  by  the  judge 
when  sitting  at  special  term,  instead  of  when   sitting  at  chambers, 
does  not  violate  the  order.     He  has  the  power  to  make  the  order  as 
a  judge,  and  it  detracts  nothing  from  the  force  of  the  order  made  by 
him  as  a  judge,  that  he  makes  it  at  the  special  term,  or  entitles  it  as 
made  at  the  special  term.     And  if  such  an  order  is  to  be  appealed 
from  it  is  to  be  entered  as  if   made  at  the  special  term.     Knicker- 
bocker Bank   Case,   19  Barb,  602. 

15.  When  an  order  is  settled  ex  parte,  and  entered  and  a  copy  served 
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but  is  afterwards  re-settled,  and  modified  by  the  judge  who  made  it 
by  modifying  the  original  order,  the  party  obtaining  the  order,  if  he 
would  limit  the  time  in  which  to  appeal  from  it,  must  cause  it  to  be 
entered  as  finally  settled  and  serve  a  copy  of  it  anew.  Bowman  a. 
Earle,  3  Duer,  691. 

AFFIDAVIT,  2;  AMENDMENT,  7,8,  10;  ANSWER,  4;  APPEAL,  1,  9, 
10,  14;  APPEARANCE,  3;  ARREST,  6,  7,  8;  COMPLAINT,  4;  COSTS, 
23,  24;  DEPOSITION,  tit.  On  Commission,  4;  EXECUTORS  AND  AD- 
MINISTRATORS ;  INJUNCTION,  3,  14,  17;  PARTIES,  4;  REFER- 
ENCE, 5,  6,  7;  SATISFACTION  OF  PART  OF  PLAINTIFF'S  CLAIM; 
TRIAL,  2, 

NOTICE. 

1.  Where  "notice"  is  required  in  a  legal  proceeding  it  should  be  in 
writing.     Lane  a.  Gary,  19  Barb.,  537. 

2.  A  notice  of  thirty  days  given   during  a  calendar  month  which  con- 
tains  but  thirty  days,  is   a  "  month's  notice."     The  People  on  rel. 
McGuire  a.  Ulrich,  Ante,  28. 

3.  Of   the    notice   necessary  to  be  given  in  a  statutory  foreclosure. 
Cole,  a.  Moffit,  20  Barb.,  18. 

4.  Actions  commenced,  and  at  issue  before  the   Code  took   effect,  may 
be   noticed  for  trial  by  the   defendant,  as   well  as  by  the  plaintiff". 
Reynolds  a.  Davis,  Ante,  163. 

5.  Where  a  sheriff  sold  real  property  on  execution,  under  a  notice  pub- 
lished in  a  newspaper,  which  although  it  received  six  separate  inser- 
tions once  in  each  week  for  six  successive  weeks  was  first  published 
only  thirty-nine  days  previous  to  the  day  of  sale,  instead  of  six  weeks 
previous  as  required  by  statute.  (2  Rev.  Stats.,  368,  §  34). — Held, 
that  no  title  passed.     The  publication  must  commence  six  full  weeks 
previous  to  the  day  of  sale.     It  stems,  that  publication  in  an  "  Extra" 
is  not  a  publication  in  a  newspaper  such  as  the  statute  requires.    01- 
cott  a.  Robinson,  20  Barb.,  148.      See  also  Layman  a.  Whiting,  Ih., 
559,  as  to  proceedings  in  statute  foreclosure. 

6.  The  publication  of  the  notice  of  an  application  to  the  commissioners 
of  the  land  office  for  a  grant  of  land  under  water,  required  by  the 
Revised  Statutes  to  be  made  prior  to  the  application,  is  absolutely 
necessary  to  confer  jurisdiction  of  any  particular  case  on  the  commis- 
sioners, and  without  it  any  grant  by  them  would  be  void.    The  Peo- 
ple a.  Schermerhorn,  19  Barb.,  540. 

7.  In  a  suit  brought  against  John  Fowler,  to  compel  him  to  give  a 
lease  of  real  estate,  a  notice  of  Us  pendens  was  filed,  but  in  the  entry 
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of  the  notice  in  the  index  the  defendant's  name  was  written  John  F. 
Fowler.  Held,  sufficient  to  put  a  purchaser  of  the  land  pending  the 
suit,  upon  inquiry  and  to  charge  him  with  all  the  knowledge  to  which 
that  inquiry,  if  entered  upon  would  have  led.  Supreme  Ct.  Sp.  T., 
Weber  a.  Fowler,  11  How.  Pr.  R.,  458. 

COSTS,  17;  EXAMINATION  OF  ASSIGNOR,  2,  3  ;  EXAMINATION  OF  PAR- 
TIES, 2 ;  INJUNCTION,  17, 18 ;  PARTNERSHIP,  2 ;  SERVICE  AND  PROOF 
OF,  1. 

OFFER  TO  ALLOW  JUDGMENT. 

Since  the  amendment  of  1851,  if  a  defendant  wishes  to  make  an  offer 
to  submit  to  judgment,  which  the  plaintiff  must  accept  at  the  peril 
of  paying  the  subsequent  costs  unless  he  recovers  a  more  favorable 
judgment  than  the  one  offered,  he  must,  by  the  terms  of  the  offer 
served,  allow  judgment  to  be  taken  with  costs.  No  matter  what  the 
nature  of  the  action  may  be,  or  for  what  sum,  or  to  what  effect,  the 
defendant  may  offer  to  allow  judgment,  the  offer  must  expressly 
state  that  it  may  be  taken  with  costs,  or  it  will  be  a  nullity.  Ran- 
ney  a.  Russell,  3  Duer,  G89. 

OFFICER. 

f 

1.  Of  the  distinction  between  judicial  and  ministerial  acts,  and  the 

liability  of  officers  therefor.  Blythe  a.  Tompkins,  Ante,  468  ;  Landta. 
Hilts,  19  Barb.,  283.  And  see  Foster  a.  Pettibone,  20  Barb.,  350. 

2.  The  sheriff  must  act  on  his  own  responsibility,  in  executing  process. 
The  court  will  not  direct  the  manner  of  executing  it.     When  the 
writ  is  returned,  if  the  return  is  deemed  false,  the  plaintiff  must  seek 
redress  by  action  or  otherwise,  as  he  may  be  advised.     If  the  sheriff 
refuse  to  return  the  writ,  the  court  will  coerce  a  return.     Bowie  a. 
Brahe,  Ante,  161. 

3.  Of  the  compensation  to  which  the  sheriff  is  entitled  in  executing  a 
warrant  of  attachment.     Hoge  a.  Page,  11  H,w.  Pr.  R.,  207. 

4.  On  motion  for  attachment  against  the  sheriff  for  not  returning  an 
execution,  the  sheriff'  cannot  avail  himself  of  a  defect  in  the  execution 
rendering  it  merely  voidable,  but  not  void  ; — e.  g.,  that  after  the  issu- 
ing of  the  execution  and  after  appeal  taken  from  the  judgment,  the 
action  was  discontinued  by  a  submission  of  it  to  arbitration.     The 
right  to  avoid  the  execution  for  such  cause  is  personal  to  the  defend- 
ant.   His  remedy  is  by  motion  to  set  it  aside,  or  for  a  perpetual  stay 
of  proceedings.     Supreme  Ct.,  Sp.  T.,  Grosvenor  a.  Hunt,  11  How. 
Pr.  R.,  355.     Compare  Ginochio  a.  Orser,  1  Ante,  433. 

5.  The  proper  form  of,  and  mode  of  prosecuting,  the  bonds  of  constables 
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in  the  city  of  New  York,  as  distinguished  from  those  given  in  towns 
throughout  the  State, — defined.     Davis  a.  Haffner,  Ante,  187. 
ATTACHMENT,  5 ;  EXECUTION,  1, 8 ;  INJUNCTION,  9, 10 ;  MANDAMUS, 
2,  3 ;  SERVICE  AND  PROOF  OF,  5,  10. 

ORDER  FOR  DISCOVERY. 
EXECUTORS  AND  ADMINISTRATORS,  2. 

PARLIAMENTARY  LAW. 

1.  The  nature  of  those  usages  and  customs  by  which  the  proceedings 
of  legislative  bodies  are  regulated, — considered.     Briggs  a.  Mackel- 
lar,  Ante,  30. 

2.  The  rules  of  parliamentary  law,  so  far  as  they  are  applicable  under 
our  form  of  government,  have  been  adopted  by  the  legislative  bodies 
of  this  country.  '  Briggs  a.  Mackellar,  Ante,  30. 

3.  It  is  a  well  established  principle  of  parliamentary  law,  as  well  in  this 
country  as  in  England,  that  either  house  of  a  legislative  body  may 
institute  any  investigation  having  reference  to  its  own  organization, 
the  conduct  or  qualifications  of  its  members,  its  proceedings,  rights, 
privileges,  or  any  matter  affecting  the  public  interest,  upon  which  it 
may  be  important  that  it  should  have  exact  information,  and  in  res- 
pect to  which  it  would  be  competent  for  it  to  legislate.     The  power 
to  compel  witnesses  to  appear  and  testify,  is  essential  to  the  exercise 
of  this  right  of  investigation  ;  and  is  therefore  possessed  by  legisla- 
tive bodies.     Briggs  a.  Mackellar,  Ante,  30. 

4.  When  a  private  authority  is  conferred  on  two  or  more,  all  must  be 
present  and  concur,  unless  provision  otherwise  be  made. 

When  public  authority  is  conferred  on  individuals  (not  a  court),  who 
are  to  act  quasi  judicially,  all  must  meet  and  confer,  but  a  majority 
may  decide. 

When  a  public  non-judicial  authority  is  conferred  on  a  body  of  per- 
sons, so  that  a  majority  of  them  may  act,  then  a  majority  may  form 
a  quorum.     The  People  on  rel.  Haws  u.  Walker,  Ante,  421. 
COMMON  COUNCIL.     CONTEMPT. 

PARTIES. 

1.  In  this  country  an  action  may  be  maintained  by  a  foreign  republic, 
as  an  aggregate  body  and  in  the  name  of  the  republic.  The  modes 
of  proceeding  in  cases  of  foreign  corporations  and  of  other  States  of 
the  Union  are  proper  guides  in  regulating  the  practice  in  such  a  suit. 
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'N.  Y.  Superior  Ct.,  Sp.  T.,  Republic  of  Mexico  a.  Arrangois,  11 
How.  Pr.  R.,1. 

2.  Of  the  propriety  of  allowing  an  amendment  making  the  attorney- 
general  a  party  plaintiff  to  an  action  brought  by  tax-payers  in  a  mu- 
nicipal corporation,  to  restrain  the  corporation  from  making  an  illegal 
grant.     The  State  a.  The  Mayor,  &c.  of  New  York,  3  Du?r,  119. 

3.  All  the  plaintiffs  to  an  action  should  appear  by  their  individual  and 
real  names,  unless  they  are  so  numerous  that  it  is  impracticable  for 
them  to  do  so.     Kirk  a.  Young,  Ante,  453. 

4.  Where,  pending  a  suit,  the  interest  of  the  plaintiff  is  assigned  to  a 
third  person,  such  third  person  will  be  substituted  as  plaintiff,  only  on 
motion  by  himself,  on  notice  both  to  the  plaintiff  and  the  defendant, — 
or  perhaps,  on  motion  of  the  plaintiff,  on  notice  to  the  purchaser  as  well 
as  to  the  defendant.     And  it  is  discretionary  with  the  court  to  allow 
the  substitution.     It  will  only  be  granted  on  such  terms  as  will  pro- 
tect the  defendant   from   injury.     N.    T.   Superior    Of.,    Chambers^ 
Howard  a.  Taylor,  11  How.  Pr.  R.,  380. 

5.  The  plaintiff,  as  stockholder  in  a  corporation,  sued  officers  of  the 
corporation,  for  fraudulent  mismanagement  of  its  affairs. 

Held,  1.  That  since  the  alleged  acts  of  the  defendants  affected  all 
the  stockholders  in  the  corporation,  in  degrees  proportioned  to  the  stock 
held  by  them,  the  case  was  one  in  which  there  should  be  but  one 
recovery.  The  plaintiff  should  have  sued  for  himself  and  the 
others. 

2.  That  the  company  was  a  necessai-y  party  to  the  action.  Su- 
preme Ct.,  Sp.  T.,  Wells  a.  Jewett,  11  How.,  Pr.  R.,  242. 

6.  The  officers  of  a  company  are  neither  necessary  nor  proper  parties 
to  an  action  against  it  to  recover  a  mere  money  demand.     The  cor- 
poration  is  the  only  proper  party.     N.  Y.  Superior  Court,  Sp.  T., 
Brahe  a.  The  Pythagoras  Association,  11  How.  Pr.  R ,  44. 

7.  It  seems  that  it  is  no  misjoinder  of  defendants  to  make  the  landlord  a 
defendant  at  the  outset,  together  with  the  tenant,  in  an  action  to  reco- 
ver land  held  by  the  tenant.     Fosgate  a.  The  Herkimer  Manufactu- 
ring &  Hydraulic  Company,  2  Kern  ,  580. 

8.  Section  120  of  the  Code,  providing  that  persons  severally  liable  upon 
the  same  instrument,  &c.,  may  all  or  any  of  them  be  included  in  the 
same  action,  is  applicable  to  bonds  as  well  as  bills  of  exchange  and 
promissory  notes.    It  embraces  every  agreement  or  undertaking  upon 
which  parties  may  become  liable  to  an  action.     Supreme  Ct.,  Gen. 
T.,  Brainard  a.  Jones,  11  How.  Pr.  JR.,  6G9. 

9.  In  an  action  for  the  recovery  of  personal  property  seized  on  an  exe- 
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cution  against  a  third  person,  the  plaintiff  in  the  execution  is  entitled, 
on  application,  to  be  made  a  defendant,  under  section  122  of  the 
Code.  Conklin  a.  Bishop,  3  Duer,  646. 

AMENDMENT,  4;  APPEAL,  7,  8;  CAUSE  OF  ACTION,  14;  COMPLAINT 
1,  34,  36  ;  COSTS,  1,  3,  17  ;  COUNTER-CLAIM,  1  ;  EXAMINATION  OF 
PARTIES  ;  HUSBAND  AND  WIFE,  1,  3,  4;  JUDGMENT,  10,  11  ;  MO- 
TIONS AND  ORDERS,  13;  PARTNERSHIP,  1;  PLEADING,  9,  13,  14. 
SERVICE  AND  PROOF  OF,  6  ;  SPECIFIC  PERFORMANCE,  3. 

PARTITION. 

1.  When  partition  of  premises  embraced  in  a  partition  suit  should  be 
ordered  instead  of  a  sale.     Supreme  Ct.,  Sp.  T.,  Fleet  a.  Borland,  11 
How.  Pr.  R.,  489. 

2.  The  proper  practice,  in  partition  suits  commenced  under  the  Code, 
reviewed.     Jennings  a.  Jennings,  Ante,  6. 

HUSBAND  AND  WIFE,  4;  SERVICE  AND  PROOF  OF,  6. 

PARTNERSHIP. 

1.  At  law  no  action  can   be  maintained  between  the  members  of  two 
firms  having  one  member  common  to  both.      In   equity,  such  an 
action  may  be  maintained.     But  the  plaintiffs,  to  sustain  their  action, 
must  clearly  show  equities  upon  all  the   circumstances   of  the  case, 
entitling  them  to  relief.     Englis  a.  Furniss,  Ante,  333. 

2.  It  seems,  that  where  a  bill  is  drawn  by  one   and  accepted  by  the 
other,  of  two  firms  having  one  common  partner,  formal  notice  of 
protest  to  the  acceptors  is   not  necessary.     Woodbury  a.  Sackrider, 
Ante,  402. 

3.  An  affidavit  to  accompany  a  certificate   of  a  limited  partnership, 
(under  2  Rev.  Stats.,  4  ed.   174,   §  7),  need  not  follow   the   exact 
words  of  the  statute.     If  it  clearly  establishes  the  facts  required  by 
the  statute  it  is  sufficient.     And  where  the  affidavit  refers  to  the 
certificate,  it  may  be  explained  by  the  statements  of  the  certificate. 
Johnson  a.  McDonald,  Ante,  290. 

AFFIDAVIT,  3 ;  ASSIGNMENT,  4 ;  CAUSE  OF  ACTION,  3 ;  COMPLAINT, 
8;  COUNTER  CLAIM,  4;  EVIDENCE,  lit.  Admissions,  3;  EXECU- 
TION, 6. 

PLACE   OF  TRIAL. 
TRIAL,  1,  2,  3. 
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PLEADING. 

1.  The  theory  of  pleading  under  the  Code — discussed.     The  People 
on  rel.  Crane  a.  Ryder,  2  Kern.,  433 ;  Dunning  a.  Thomas,  11  How. 
Pr.  R.,  281 ;  Walker  a.  Hewitt.     lb.,  395. 

2.  The  true  rule  in  respect   to  striking   out  irrevelant  allegations  in  a 
pleading  is,   that  if  the  matter  cannot  be  made  the  subject  of  a 
material  issue  or  affect  the   question  of  an  injunction  or  costs  or 
other  relief  to  be  granted,  and  will  embarrass  the  opposite  party  and 
the  court,  it  should  be  stricken  out.     Martin  a.  Kanouse,  Ante,  330. 

3.  Alleging  that  a  party  made  one  or  other  of  several  representations 
is  alternative  pleading,  which  was  never  good  under  any  system  of 
practice.     Corbin  a.  George,  Ante,  465. 

4.  In  what  cases  a  party  may  deny  the  allegations  of  a  pleading  from 
want  of  sufficient  knowledge  or  information  to  form  a  belief.     Lewis 
a.  Acker,  11  How.  Pr.  R.,  163. 

5.  The  force  of  the   word  "  duly"   in  pleading.     The  People  on  rel. 
Haws  a.  Walker,  Ante,  421. 

6.  An  answer  which  does  not  set  up  a  counter  claim,  not  demurrable. 
Reilay  a.   Parker,  11  How.  Pr.  R.,   266.     But  see  Laws  of  1855, 
541,  ch.  44. 

7.  When  a  corporation  sues  it  must  show  how  it  was  created ;  without 
this,  there  is  a  fatal  omission  of  one  of  the  material  elements  of  a 
good  cause  of  action.     This  is  now  sufficiently  shown,  however,  by 
reciting  in  the  case  of  a  corporation  created  by  special  act,  the  title 
of  such  act  and  the  date  of  its  passage,  or  in   the  case  of  a  corpo- 
ration created  under  a  general  law,  by  reciting  the  title  and  date  of 
passage  of  the  law  under  which  proceedings  were  had  for  its  incor- 
poration.    Supreme    Ct.,   Sp.    T.,  Johnson  a.  Kemp,  11   How.   Pr. 
R.,  186. 

8.  But  the  omission  on  the  part  of  a  corporation  plaintiff  to  show  their 
incorporation  cannot  be  reached  by  a  general  demurrer  based  upon 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.     That  the  plaintiff  has  not  legal  capacity 
to  sue,  is  made  a  special  demurrer  by  the  second  subdivision  of  sec- 
tion 144  of  the  Code,  and  must  therefore  be  specially  assigned.     The 
assignment  of  a  cause  of  demurrer  under  one  subdivision   of  the 
section,  cannot  be  made  to  embrace  another — each  must  be  separately 
assigned.     And  besides,  the  capacity   of  a  plaintiff  to  sue   is  inde- 
pendent of  the   cause  of  action ;  the  facts   showing  the  former  are 
not  facts  constituting  the  causes  of  action,  and  for  this  reason  the 
question  cannot  be  raised  upon  demurrer  under  the  sixth  subdivision 
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of  section  144.      Supreme    Ct.,   Sp.  T.,  The   Bank  of  Lowville  a. 
Edwards,  11  How.  Pr.  R.,  216. 

9.  In  an  action  upon  a  promissory  note,  the  complaint  was  by  the 
plaintiff  in  his  individual  capacity,  although  the  plaintiff  was  de- 
scribed as  "receiver  of  the  Canal  Bank." 

The  answer  denied  that  the  defendant  was  indebted  to  the  plaintiff 
in  any  sum  whatever  upon  the  note  mentioned  in  the  complaint  or 
that  the  note  was  ever  transferred  to  the  plaintiff  personally,  or  that 
the  plaintiff  was  the  holder  and  owner  of  it.  And  for  a  further 
defence,  the  defendant  admitting  himself  formerly  indebted  to  the 
Canal  Bank,  stated  the  insolvency  of  the  bank,  the  appointment  of  a 
receiver,  and  that  the  note  in  suit  %\  as  made  to  the  receiver  of  the 
bank  in  payment  of  the  defendant's  indebtedness  ;  and  then  averred 
that  the  said  receiver  of  the  Canal  Bank  was,  in  his  official  capacity, 
the  holder  and  owner  of  the  note  sued  upon. 

The  reply  of  the  plaintiff  stated  that  he  was  himself  the  receiver 
mentioned  in  the  answer,  and  that  he  was  the  holder  and  owner  of 
the  note  as  such  receiver  and  that  he  sought  to  recover  upon  it  in 
that  capacity  and  not  individually. 

The  defendant  demurred  to  the  reply,  assigning  several  grounds, 
the  substance  of  which  wras,  that  the  reply  was  a  departure  from  the 
complaint. 

Held,  that  the  demurrer  was  well  taken.  The  reply  was  a  total 
departure  from  the  complaint.  The  right  to  recover  individually 
and  the  right  to  recover  as  receiver  are  entirely  distinct  rights,  and 
depend  upon  entirely  different  facts.  The  plaintiff  on  receiving  the 
answer  should  have  amended  his  complaint,  or  if  it  was  not  amend- 
able, he  should  have  discontinued.  Supreme  Ct.,  Gen.  T.,  White  a. 
Miles,  11  How.  Pr.  K,  36. 

10.  Section  155  of  the  Code — which  provides  that  if  the  reply  of  the 
plaintiff  to  any  defence  set  up  by  answer  of  the  defendant  be  insuffi- 
cient, the  defendant  may  demur  thereto  and  shall  state  the  grounds 
thereof — affords  to  the  defendant  the  broad  right  to  demur  to  the 
reply,  whenever  it  is  insufficient ;  and  does   not  point  out  the  parti- 
cular grounds  on  which  a  reply  shall  be  deemed  insufficient.     And  a 
defendant  may  demur  to  a  reply  on  the  ground  that  it  is  a  departure 
from  the  complaint  and  from  the  grounds   and   cause  of  action  set 
forth  therein.     Jb. 

11.  It  seems,  that  in  an  action  against  drawer  and  acceptor  of  a  bill, 
the  complaint  cannot  be  held  bad  on  a  joint  demurrer  by  both  de- 
fendants, put  upon  the  ground  that  it  does  not  state  facts  sufficient  to 
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constitute  a  cause  of  action  if  it  states  a  cause  of  action  against  either 
defendant.  Woodbury  a.  Sackrider,  Ante,  402.  And  compare  Pea- 
body  a.  The  Washington  Co.  Mutual  Ins.  Company,  20  Barb.,  339. 

12.  The   objection   that  the   complaint   contains  two  causes  of  action 
which  are  not  separately  stated,  cannot  be   raised  on  demurrer,  put 
upon  the  ground  that  the  pleading  improperly  unites  different  causes 
of   action.      Woodbury  a.    Sackrider,  Ante,    402.      And   compare 
Cook  a.  Chase,  3  Duer,  643. 

13.  The  objection  that  there  is  a  misjoinder  of  defendants  must  be 
raised  by  demurrer  or  answer ;  and  if  it  is  not  so  raised,  the  plaintiff 
will  be  entitled  to  recover  against  all  the  defendants.     Fosgate  a. 
The  Herkimer  Manufacturing  &  Hydraulic  Company,  2  Kern.,  580. 
Compare  Bates  a.  James,  3  Duer,  45. 

14.  When  the  objection  must  be  taken  by  demurrer,  when  by  answer. 
Brainard  a.  Jones,  11  How  Pr.  R.,  569. 

15.  A  demurrer  will  not  lie  for  a  misjoinder  of  parties  ;  but  only  for  a 
defect  of  parties.     So  held  in  a  case  in  which  it  was  contended  that 
there  was  a  misjoinder  of  plaintiffs.      Peabody  a.  The  Washington 
Co.  Mutual  Insurance  Company,  20  Barb.,  339. 

16.  Of  the  rules  of  pleading  in  actions  brought  to  procure  the  dissolu- 
tion of  corporations.     The  People  on  rel.  Marshall  a.  The  Ravens- 
wood,  &c.,  Turnpike  &  Bridge  Co.,  lb.,  518. 

17.  Of  the  rules  of  pleading  and  evidence  in  actions  for  the  claim  and 
delivery  of  specific  personal  property.    Hunter  a.  The  Hudson  River 
Iron  &  Machine  Co.,  20  Barb.,  493. 

18.  Of  the  former  rules  of  pleading  and  evidence  in  actions  of  slander, 
and  their  operation.     Bisbey  a.  Shaw,  2  Kern.,  67. 

19.  In  an  action  against  the  maker  of  a  promissory  note,  where  the 
complaint  did  not  aver  the   facts  by  which  the  plaintiff  acquired 
title  to  the  note,  but  merely  stated  that  he  was  the  lawful  owner  and 
holder  of  it, — Held,  that  an  answer   which  contained  only  a  denial 
that  plaintiff  was  the  lawful  owner  and  holder,  could  not  be  con- 
sidered frivolous.     McKnight  a.  Hunt,  3  Duer,  615. 

20.  Where  in  an  action  on  a  promissory  note  brought  under  the  Code 
of  1848,  the  defendant  pleaded  the  statute  of  limitations,  and  the 
plaintiff  replied  merely  denying  the  plea, — Held,  that  evidence  of  a 
new  promise  was  admissible  under  the  reply.     Esselstyn  a.  Weeks, 
Ante,  272. 

21.  Time  stated  in  a  pleading  is  often  not  material ;  that  is,  it  may  be 
departed  from  in  evidence  ;  but  allegations  in  respect  to  time,  like 
all  other  allegations,  are  evidence  against  the  party  making  them,  aa 


550  ABBOTTS'  PRACTICE  DIGEST. 


QUESTIONS    OF    LAW    iND    FACT. 


his  admissions.  And  all  presumptions  of  law  in  favor  of  a  party 
must  be  consistent  with  his  allegations.  None  will  be  indulged  for 
his  benefit,  in  opposition  to  them. 

Thus  where,  in  a  suit  on  a  note  due  January  9,  which  plaintiff 
alleged  in  the  complaint. was  assigned  to  him  "  on  the  22  February," 
the  defence  showing  a  payment  to  the  original  payee  during  the 
latter  part  of  January,  but  the  referee  disregarded  this  evidence  on 
the  ground  that  the  note  must  be  presumed  to  have  been  transferred 
before  its  maturity. — Held,  that  the  plaintiff  was  not  entitled  to  the 
benefit  of  this  presumption,  under  his  complaint.  Andrews  a.  Chad- 
bourne,  19  Barb.,  147.  But  compare  Walden  a  Crafts,  Ante,  301. 
See  also  The  People  on  rel.  Crane  a.  Ryder,  2  Kirn.,  433. 

22.  In  an  action  brought  to  recover  for  services  rendered  and  expenses 
incurred  by  the  plaintiff,  at  the  request  of  the  defendants,  the  answer 
contained  merely  a  specific  denial  of  the  allegations  of  the  complaint. 
But  it  appeared  from  the  evidence  put  in  by  the  plaintiff  that  a  valid 
award  of  arbitrators  had  been  made  upon  the  claim  in  suit ;  and  the 
defendants  contended  that  the  award  was  a  bar  to  the  suit. 

Held,  by  the  Court  of  Appeals,  (affirming  the  decision  of  the  New 
York  Common  Pleas,  1  E.  D.  Smith's  G.  P.  £.,  437,  1  Ante,  487),  that 
the  defendants  could  not  avail  themselves  of  the  award,  since  they  had 
not  set  it  up  as  a  defence,  in  their  answer.  An  award,  or  a  former 
recovery  for  the  same  cause  of  action,  is  new  matter  constituting  a 
defence,  and  must  be  set  forth  plainly  in  the  answer.  (Code,  §  149, 
subd.  2),  Brazill  a.  Isham,  2  Kern.,  9.  See  also  The  New  York  Cen- 
tral Insurance  Co.  a.  The  National  Protection  Insurance  Co., 
20  £arb.,  468. 

AMENDMENT,  1,  2,  3,  4,  5,  6  ;  ANSWER  ;  COMPLAINT  ;  COUNTER- 
CLAIM; DEMURRER;  MOTIONS  AND  ORDERS,  12  ;  VERIFICATION. 

QUESTIONS  OF  LAW  AND  FACT. 
APPEAL,  11,  12,  13;  TRIAL,  7. 

REFERENCE. 

1.  Reference  ordered,  where  the  question  was  whether  a  partnership 
existed,  but  to  determine  the  question  the  examination  of  a  long  ac- 
count was  necessary.    Supreme  Ct.,  Sp.  T.,  Mills  a.  Thursby,  No.  1., 
11  How.  Pr.  R.,  113. 

2.  An  issue  of  fact  in  an  action  against  a  judgment  debtor  and  his 
assignee,  to  set  aside  an  assignment  for  fraud,  and  not  involving  the 
examination  of  a  long  account,  cannot  be  referred  except  by  consent. 
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REFERENCE. 


If  such  consent  is  withheld,  the  action  must  be  tried  by  the  court, 
unless  the  court  order  it  to  be  tried  by  a  jury.  Supreme  Gt.,  Sp.  T., 
Draper  a.  Day,  1 1  Haw.  Pr.  R,  439. 

3.  In  an  action  against  a  husband  and  wife,  on  which  a  judgment  was 
sought  against  the  separate  property  of  the  wife,  the  summons  and 
complaint  were  served  personally  upon  the  wife,  but  upon  the  hus- 
band by   publication.     Neither  of  the   defendants  -appeared.     The 
plaintiff  obtained  an  order  of  reference,  and  upon  the  report,  the 
court  ordered  judgment  for  the  plaintiff.     After  execution  issued, 
the  wife  moved  to  set  aside  the  proceedings  subsequent  to  the  sum- 
mons and  complaint. 

Held,  1.  That  the  reference  was  irregular  as  against  the  husband. 
He  having  been  served  by  publication,  it  was  necessary  (under  §  246 
of  the  Code,  subd.  3),  that  the  court  should  take  proof  of  the  demand. 

2.  That  the  reference  was,  however,  regular  as  to  the  wife,  and  that 
she  could  not  take  advantage  of  the  irregularity  as  against  her  hus- 
band. Supreme  Gt.,  Sp.  T.,  Chapman  a.  Lemon,  11  How.  Pr. 
£.,235. 

4.  Section  272  of  the  Code,  which  requires  a  referee  to  state  in  his 
report  the  facts  found  by  him  and  his  conclusions  of  law,  does  not 
require  him  formally  to  report  upon  all  the  issues  formed  by  the 
pleadings.     If  there  are  issues  on  which  there  is  no  evidence,  he  is 
not  required  to  notice  them  in  his  report.     He  is  to  report  the  facts 
found  by  him,  but  he  should  not  report  the  evidence.     It  is  sufficient 
for  him  to  find  affirmatively  what  facts  are  proved,  and  he  need  not 
state  negatively  those  which  are  not.     If  evidence  is  introduced  be- 
fore him  upon  some  material  issue,  and  he  does  not  by  his  report  find 
the  affirmative  thereof  as  proved,  and  either  party  claims  that  from 
the  evidence  he  should  have  so  found,  a  case  setting  forth  the  evidence 
will  upon  appeal  present  the  question  whether  the  report  in  that 
respect  is  against  evidence,  without  the  referee's  stating  negatively  in 
his  report  that  he  did  not  so  find.     Supreme  Ct.  Gen.  T.,  Patterson 
a.  Graves,  11  How.  Pr.  R.,  91. 

5.  A  motion  to  set  aside  the  report  of  a  referee  for  irregularity  must 
be  made  at  the  first  opportunity ;  and  even  where  the  defect  is  a  sub- 
stantial one,  the  practice  of  the  court  and  the  policy  of  the  law  require 
that  the  motion  should  be  made  promptly.     A  delay  of  nearly  seven 
months,  during  which  time  several  special  terms  intervened,  was  held 
fatal  to  such  a  motion,  although  based  on  a  defect,  which  it  \vas 
claimed  by  the  counsel  was  a  substantial  one.     Supreme  Ct.,  Gen.  T., 
Patterson  a.  Graves,  11  How.  Pr.  R.,  91. 
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6.  it  is  improper  to  move  for  a  further  or  amended  report  from  a  refe- 
ree, on  the  ground  that  he  has  omitted  to  pass  upon  all  the  facts  pro- 
ved on  the  trial.     If  he  has  neglected  to  find  all  the  issues  referred 
to  him,  the  remedy  is  by  motion  for  a  new  trial,  like  the  old  practice 
of  issuing  a  venire  facias  de  novo,  where  a  verdict  was  imperfect  or 
did  not  find  the  whole  matter  put  in  issue.     After  the  referee  has 
made  his  report  all  that  the  general  term  can  do  is  to  determine : — 

1.  Whether  he  has  passed  upon  all  the  material  issues. 

2.  Whether  his  findings  are  supported  by  the  evidence. 

3.  Whether  his  legal  conclusions  from  the  facts  are  in  accordance 
with  the  law. 

If  he  has  erred  in  either  of  these  particulars,  a  new  trial  is  the 
proper  remedy.  Supreme  Ct.,  Gen.  T.,  Lakin  a.  The  New  York  & 
Erie  R.  R.  Co.,  11  How.  Pr.  R.,  412. 

7.  But  where  the  defect  in  the  report  is  that  the  referee  has  failed  to 
state  the  facts  found  and  his  conclusions  of  law  separately,  the  proper 
course  is  for  either  party  to  obtain  an  order  that  the  referee  make  a 
further  report,  correcting  the  defect.     Strictly,  the  defect  should  be 
corrected  before  bringing  the  cause  on  for  argument.     If  it  is  not, 
the  court   may,   of  its   own    motion,    if  necessary,   send   the  case 
back  for  a  further  report.     Supreme  Ct.,  Gen.  T.,  Snook  a.  Fries,  19 
Barb.,  313. 

8.  If  there  are  issues  upon  which  no  evidence  is  offered,  the  referee 
need  not  notice  them  in  his  report.     If  a  parly  is  dissatisfied  with  a 
report  because  the  referee  has  not  reported  on  all  the  issues,  his 
remedy  is  by  special  motion  to  set  aside  or  correct  it.     The  objection 
is  not  available  on  a  motion  for  a  new  trial.     Ingrahain  a.  Gilbert, 
20  Barb.,  151. 

APPEAL,  11,  12,  15;  JUDGMENT,  5,  6,  14;  SUPPLEMENTARY  PKO- 
CEEDINGS,  1,  10. 

REMOVAL   OF  CAUSES. 

1.  The  defendants  failed  to  answer  within  the  twenty  days,  but  on  the 
twenty-first,  before  any  step  was  taken  by  the  plaintiffs  to  procure 
judgment,  they  appeared  and  petitioned  for  the  removal  of  the  cause 
to  the  U.  S.  Circuit  Court, — Held,  that  the  appearance  of  the  defend- 
ant was  in  time.    N.  Y.  Superior  Ct.  Sp.  T.,  Carpenter  a.  The  New 
York  &  New  Haven  R.  R.  Co.,  11  How.  Pr.  It.,  481. 

2.  When  three  aliens  and  one  citizen  of  the  State  of  New  York,  brought 
in  one  of  the  courts  of  that  State,  a  suit  against  a  Connecticut  corpo- 
ration, upon  a  claim  in  which  they  had  a  united  interest, — Held,  that 
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SATISFACTION  OF  PART  OF  PLAINTIFF'S  CLAIM. 

the  defendants  were  not  entitled  under  §  12  of  the  Federal  Judiciary 
Act  of  1789  to  have  the  cause  removed  to  the  United  States  Circuit 
Court.  Denniston  a.  The  New  York  &  New  Haven  R.  R.  Com- 
pany, Ante,  415  ;  affirming  S.  C.,  Ante,  278. 

3.  After  an  order  has  once  been  made  in  a  State  Court,  under  the 
Federal  Judiciary  Act  of  1789,  for  the  removal  of  a  cause  to  a  Uni- 
ted States  Court,  any  order  subsequently  made,  or  any  step  subse- 
quently taken  in  the  suit,  in  the  State  Court,  is  coram  non  judice. 
An  order  vacating  the  order  of  removal  could  not  empower  the  State 
Court  to  proceed  with  the  cause,  or  invest  it  with  jurisdiction  over 
the  case  in  any  form.  Supreme  Ct.,  Sp.  T.,  Livermore  a.  Jenks,  11 
How.  Pr.  R.,  479. 

APPEARANCE,  2. 

SATISFACTION  OF  PART  OF  PLAINTIFFS  CLAIM. 

1.  The  court  will  not  order  satisfaction  of  a  part  of  the  plaintiff's  claim 
•  admitted  by  the  answer,  where  the  answer  shows  the  defendant  has 

frequently  offered  to  pay  the  sum  admitted,  but  the  plaintiff  has  re- 
fused to  receive  it,  and  it  does  not  appear  upon  plaintiff's  application, 
that  the  defendant  is  now  able  to  pay  it.  St.  John  a.  Thorne,  Ante,  1 66. 

2.  Satisfaction  of  a  part  of  plaintiff's  claim  admitted  by  the  defendant's 
answer  to  be  just,  should  not  be  ordered,  and  enforced  by  attachment 
and  commitment  for  contempt,  where  the  claim  is  one  on  which  the 
defendant  is  exempted  from  imprisonment  by  the  non-imprisonment 
act  of  1831.     Lane  a.  Losee,  Ante,  129.     See  S.  C.  more  fully  re- 
ported, 11  How.,  360. 

SCIRE  FACIAS. 

1.  The  writ  of  scire  facias  as  known  before  the  Code  was  both  a  public 
and  a  private  remedy.     Section  428  of  the  Code  abolishes  the  writ 
as  a  public  remedy.    And  since  a  scire  facias  was  an  action  ( Co.  Lit., 
290,  b.  291 ;  Wih.  R.,  251 ;  1  Tenn.  R.,  267 ;  2  lb.,  46),  it  is  abolished 
even  as  a  private  remedy  by  section  69  of  the  Code.    In  both  aspects 
the  writ  is  entirely  abolished.  Supreme  Ct.,  Gen.  T.,  Alden  a.  Clark, 
11  How.  Pr.  R.,  209. 

2.  Of  the  operation  of  scire  facias  to  revive  a  judgment,  under  the  for- 
mer practice.     Campbell  a.  Rawdon,  19  Barb.,  494. 

SERVICE  AND  PROOF  OF. 

1.  When  personal  service  of  notice  is  necessary.  The  People  on  rel., 
Haws  a.  Walker,  Ante,  421. 
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2.  An  attachment  issued  under  the  Code  must,  in  order  to  reach  pro- 
perty of  the  defendant  in  the  hands  of  a  third  person,  or  debts  due  to 
him,  be  served  on  the  third  person  personally.     Service  upon  a  per- 
son in  charge  of  such  third  person's  store,  is  insufficient.     N.  Y.  Su- 
perior Ct.,  Gen.  T.,  Orser  a.  Grossman,  11  How.  Pr.  R.,  520 

3.  A  resident  of  another   State  coming  voluntarily  into  this   State  in 
good  faith  for  the  sole  purpose  of  being  examined  as  a  witness  in  an 
action  to  be  tried  in  one  of  our  courts,  is  exempt  from  the  service 
of  summons ;  and  if  one  be  served  under  such  circumstances  it  will 
be  set  aside.     Seaver  a.  Robinson,  3  Duer,  622. 

4.  A  judgment  by  default,  based  upon  service  of  summons  upon  an 
elector  on  an  election  day,  is  irregular.    Bierce  a.  Smith,  Ante,  411. 

5.  The  defendant  in  an  action  before  a  justice  procured  a  subpoena 
against  one  whom  he  desired  to  examine  as  a  witness  and  proceeded 
to  the  house  for  serving  it,  and  finding  the  door  open,  entered  the 
house.    Within  the  house  he  was  met  and  resisted  by  the  wife  of  the 
witness ;  the  witness  being  at  the  time  up  stairs.    He  however  forced 
his  way  on,  repelling  the  resistance  of  the  wife,  and  finally  served  the 
subpoena.     Held,  in  an  action  for  assault  and  battery  upon  the  wife, 
that  the  fact  that   the  defendant  went  to  the  plaintiff's  house  with 
process  which  he  was  authorized  by  law  to  serve,  and  that  the  person 
upon  whom  he  was  to  make  the  service  was  in  the  house,  amounted 
to  a  legal  license ;  and  that,  having  found  the  door  open  and  entered 
peaceably,  the  defendant  was  lawfully  there.     Deriving  his  authority 
from  the  law  and  not  from  the  consent  of  the  plaintiffs,  he  was  under 
no  obligation  to  obey  the  wife  when  she  ordered  him  to  leave.    That 
to  the  extent  that  the  force  used  by  the  defendant  was  necessary  to 
overcome  the  unlawful  resistance  he  met  in  the  service  of  the  sub- 
poena, it  was  lawful.     But  if  he  used  more  force  than  was  necessary 
to  enable  him  to  accomplish  his  purpose,  to  that  extent  he  was  liable 
as  a  wrong-doer.     Hager  a.  Danforth,  20  Barb.,  16. 

6.  When  in  an  action  for  partition,  the  plaintiff  is  obliged  to  make  un- 
known owners  as  defendants,  he  is, entitled  to  an  order  for  publica- 
tion against  them,  under  section  135  of  the  Code,  describing  them 
by  the  best  designation  in  his  power.     Supreme    Ct.,  Sp.  T.,  Allen 
a.  Allen,  11  How.  Pr.  R.,  277. 

7.  That   a  summons  served  by  publication  misstates   the  day  of  the 
month  on  which  the  complaint  was  filed,  is  not  an  irregularity  which 
affects  the  judgment.     But  if  the  defendant  is  misled  by  the  error, 
he  may  be  relieved  on  the  merits.     Jacquerson  a.  Van  Erben,  Ante, 
315. 
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8.  A  delay  to  deposit  in  the  post  office  a  copy  of  the  summons  and 
complaint  in  foreclosure,  pursuant  to  an  order  of  publication  against 
an  absent  defendant,  for  fifteen  days  after  the  granting  of  the  order, 
is  an  irregularity  which  affects  the  title ;  and  a  purchaser  will  be 
relieved  from  his  purchase  therefor.     Back  a.  Crussell,  Ante,  386. 

9.  The  provisions  of  the  act  to  facilitate  the  service  of  process,  (1853), 
apply  only  to  cases  where  the  defendant  cannot  be  found  either  in 
or  out  of  the  State  or  where  being  found,  he  avoids  or  evades  service. 
The  plaintiff  is  not  entitled  to  an  order  for  substituted  service  where 
the  papers  show  where  the  absent  defendant  may  be  found.     The 
proper  form  of  the  order  and  mode  of  service.     Foot  a.  Harrjs, 
Ante,  454. 

10.  A  sheriff's  certificate  of  service  of  summons  and  complaint  does 
not  lose  its  force  by  lapse  of  time,  or  by  being  used  upon  the  entry  of 
a  judgment  afterwards  vacated.     It  may  notwithstanding  be  used 
upon  a  second  application  for  judgment.    Brien  a,  Casey,  Ante,  416. 

HUSBAND  AND  WIFE,  1 ;  LIMITATION  OF  ACTIONS,  1 ;  MOTIONS  AND 
ORDERS,  2 ;  REFERENCE,  3. 

SET  OFF. 
AMENDMENT,  7 ;  COMPLAINT,  30 ;  COUNTER  CLAIM,  2,  3. 

SHERIFF. 
OFFICER 

SPECIAL  PROCEEDINGS. 

APPEAL,  3,  4,  5,  6,  15 ;  COSTS,  18,  21 ;  LIMITATION  OF  ACTIONS,  3 ; 

NOTICE,  6. 

SPECIFIC  PERFORMANCE. 

1.  It  is  in  the  discretion  of  the  court  to  decree  a  specific  performance. 
Such  a  decree  will  only  be  made  where  it  is   strictly  equitable  to 
make  it.     The  court  will  give  no  aid  to  a  party  who  is  himself  in 
default  of  performance  of  the  contract  on  his  own  part,  unless  he  can 
satisfactorily  excuse  his  default.     Watt  a.  Rogers,  Ante,  261. 

2.  The  Supreme  Court  has  power  to  decree  a  specific  performance  of 
a  covenant  by  a  landlord  in  a  lease,  to  make  repairs.    But  this  power 
will  only  be  exercised  when  it  appears  that  the  tenant  would  be  irre- 
parably injured  without  a  specific  performance  of  the  covenant  to 
repair,  and  that  damages  would  not  afford  a  sufficient  compensation. 
Valloton  a.  Seignette,  Ante,  121. 
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3.  Where  a  contract  is  made  by  an  agent,  in  his  own  name,  but  in  fact 
on  behalf  of  an  undisclosed  principal,  but  there  is  afterwards  a  part 
performance  on  the   part  of  such  principal,  accepted  by  the  other 
contracting  party,  the  principal  will  be  entitled  in  equity  to  a  decree 
of  specific  performance,  notwithstanding  that  the  agent  contracted  in 
his  own  name.     St.  John  a.  Griffith,  Ante,  198. 

4.  Record  of  an  agreement  for  the  sale  of  real  estate  cancelled  by  order 
of  court  for  non-performance  on   the  part  of  purchaser.     Supreme 
Ct.,  Sp.  T.,  Drew  a.  Duncan,  11  How.  Pr.  R.,  279. 

STATUTORY  CONSTRUCTION. 

ARREST,  4,  5,  11 ;  CORPORATION,  3;  GUARDIAN  AD  LITEM,  1,  2;  IN- 
JUNCTION, 15;  MARINE  COURT,  7;  PARTNERSHIP,  3. 

STAY  OF  PROCEEDINGS. 

1.  It  is  irregular  to  stay  the  proceedings  of  a  party  for  a  period  greater 
than   twenty  days,  by  a  series   of  ex  parts  orders   of  twenty  days 
duration   each.     Supreme  Ct.,  Sp.  T.,  Mills  a.  Thursby,  No.   2,  11 
Hoai.  Pr.  R.,  114. 

2.  The  giving  security  on  appeal  from  an  order  pursuant  to  section 
349  of  the  Code,  does   not  stay  the  proceedings   of  the  other  party. 
A  stay  when  one  is  desired  must  be  obtained  from  a  judge.     Forbes 
a.  Oakes,  Ante,  120.     And  see   Hibbard  a.   Burwell,  11  Houo.  Pr. 
R.,  572. 

STIPULATION. 

1.  Construction  and  effect  of  a  special   stipulation   in  a  suit.     Mills  a. 
Thursby,  No.  6,  11  How.  Pr.  R,  124. 

SUMMARY  PROCEEDINGS. 

1.  The  requisites  of  a  landlord's   affidavit  made  upon  application  for 
the  summary  removal  of  a  tenant  at  sufferance  who  holds  over  after 
notice.     The  People  on  rel.  McGuire  a.  Ulrich,  Ante,  28. 

2.  The  summary  proceedings  for  the  removal  of  a  tenant  authorized 
by  the   Revised   Statutes,  (2   Rev.   Stats.,  51 G),   can   be   taken  be- 
tween those  only  who  stand  in  the  conventional  relation  of  landlord 
and  tenant,  and  not  between  those  who  became  such  by  operation  of 
law,  except  in  the  cases  specially  provided  for,  and  specified  in  the 
statute.     And  where  pursuant  to  contract,  for  the  sale  of  real   pro- 
perty, the  purchaser  took  possession  of  the  premises,  until  the  day^ 
of  payment,  and  made  defaiilt  of  payment,  and  the  vendor  rescinded 
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the  contract  as  by  its  terms  he  was  entitled  to  do, — Held,  that  an 
affidavit  showing  the  relation  of  the  parties,  and  stating  that  the 
purchaser  refused  to  pay  the  purchase  money,  yet  held  over  against 
the  will  of  the  vendor,  was  wholly  insufficient  to  give  a  justice  juris- 
diction to  dispossess  the  purchaser  summarily.  Supreme  Ct.,Gen.  T^ 
The  People  on  rel.  Williams  a.  Biglow,  11  ffaw.  Pr.  R.,  83. 
3.  Failure  to  appear  before  the  magistrate  on  the  return  of  a  summons 
in  summary  proceedings  to  remove  a  tenant,  admits  the  rights  of  the 
landlord,  and  precludes  the  tenant  from  afterwards  objecting  to 
irregularity  in  the  proceedings  on  certiorari.  The  People  on  rel. 
McGuire  a.  Ulrich,  Ante,  28. 

INJUNCTION,  8. 

SUMMONS. 

APPEARANCE,  3 ;    COMPLAINT,    37 ;   JUDGMENT,  6 ;    SERVICE  AND 
PROOF  OF,  3,  4,  6,  7. 

SUPERSEDEAS. 

APPEAL,  6  ;  ARREST,  8. 

SUPERVISORS. 
CAUSE  OF  ACTION,  1 ;  COMPLAINT,  1. 

SUPLEMENTARY  PROCEEDINGS. 

1.  On  application  to  a  judge  for  an  order  for  the   examination  of  a 
judgment  debtor,  he  may  at  once  appoint  a  referee  to  take  the  ex- 
amination.    It  is  not  necessary  that  the  party  to  be  examined  should 
in  the  first  instance  be  brought  before  the  officer  making  the  order. 

•  Supreme  Ct.,  Gen.  T.,  Hulsaver  a.  Wiles,  11  Row.  Pr.  E.,  446. 

2.  The  theory  of  supplementary  proceedings   considered.     Ib. ;    Ed- 
monston  a.  McLoud,  19  Barb.,  356. 

3.  An  order  for  the  examination  of  a  judment  debtor  cannot  be  made 
unless  execution  has  been  issued  and  returned   unsatisfied  since  the 
Code  took  eifect.     Anon.,  3  Dutr,  673. 

4.  The  assignee  of  a  judgment  may  institute  supplementary,  proceed- 
ings   under    the    Code,   although   the  party  applying  became   the 
assignee  of  the  judgment  after  the  execution  was  returned  unsatisfied. 
Orr's  Case,  Ante.,  457. 

5.  A  witness  examined  on  supplementary  proceedings,  respecting  pro- 
perty of  the  judgment  debtor,  is  bound  to  answer  all  such  questions 
as  may  be  put  concerning  such  property.     lie  is  not  to  be  excused 
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from  answering  because  he  sets  up  a  claim  to  the  property  which  is 
the  subject  of  examination.     Sandford  a.  Carr,  Ante,  462. 

6.  It  seems,  that  a  right  of  action   in  a  judgment  debtor  to  recover 
damages  for  a  mere  tort,  cannot  be  reached  by  his  creditor  by  means 
of  supplementary  proceedings.     Ten  Broeck  a.  Sloo,  Ante,  234. 

7.  But  a  right  of  action  upon  contract  to  recover  damages  which  will 
be   the   subject  of  computation  only,  is  "  property,"  within   section 
292,  as  that  term  is  defined  in  sections  463  and  464 ;  and  may  be 
reached  through  a  receiver.     Ib. 

8.  On  application  for  the  appointment  of  a  receiver,  upon  proceedings 
supplementary  to  execution,  the  judgment  debtor  cannot  object  to  the 
appointment,  on  the  ground  that  the  examination  has  not  shown  him 
to  be  the  owner  of  any  property.     Myres'  Case,  Ante,  476. 

9.  After  a  judgment  creditor  has  had  one  complete  examination  of  his 
debtor,  he  cannot  institute  a  new  examination,  as  if  it  were  the  first, 
but  must  apply  on  notice  and  affidavits,  showing  a  special  reason  why 
a  new  examination  should  be  had,  for  an  order  for  that  purpose.    Orr's 
Case,  Ante,  457. 

10.  After  an  examination  of  judgment  debtor  on   supplementary  pro- 
ceedings had  before  a  referee,  has  been  once  completed  and  closed,  it 
cannot  be  re-opened,  except  upon  special  order  for  that  purpose. 
Orr's  Case,  Ante,  457. 

11.  Where  an  order   for  the  examination  of  persons   alleged  to  be 
indebted  to  a  judgment  debtor  was  made,  and  it  appeared  upon  the 
appearance  of  the  parties  for  examination,  that  the  debtor  was  dead 
at  the  time  when  the  order  was  made, — Held,  that  the  proceedings 
were  abated  by  his  death.     Hasewell  a.  Penman,  Ante,  230. 

COMPLAINT,  21  ;  CORPORATION,  1 ;  COSTS,  24;  WAIVER,  4. 

SURROGATE'S  COURT. 

1.  In  respect  to  the  appointment  of  guardians,  the  surrogate  has,  as  to  all 
minors  residing  in  his  county,  the  same  extent  of  authority  as  the 
late  Court  of  Chancery  ;  and  that  court  possessed  the  same  power  as 
the.  English  Court  of  Chancery.  He  may  make  the  broadest  inqui- 
ries possible,  and  direct  notice  to  parties  likely  to  feel  interested  in 
the  welfare  of  the  minor,  whether  residing  in  the  County,  or  State, 
or  even  in  a  foreign  country.  In  this  respect  his  course  of  procedure 
is  just  as  undefined  by  statute,  and  just  as  discretionary  as  that  of 
the  Court  of  Chancery  ;  and  having  once  obtained  cognizance  of  the 
subject  matter,  by  the  residence  of  the  minor  and  application  for 
guardianship,  his  jurisdiction  is  just  as  broad  as  that  of  the  Court  of 
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Chancery.  In  making  the  appointment,  his  power  and  discretion 
are  entirely  unlimited,  except  by  such  known  and  established  princi- 
ples as  govern  the  conscience  of  all  courts  of  equity.  Relatives  in 
another  county  or  State  may  be  appointed,  if  they  are  proper  per- 
sons and  give  the  requisite  security. 

The  consent  of  relatives  is  not  requisite  to  the  appointment.  The 
authority  of  the  surrogate  is  entirely  unlimited  in  this  respect.  The 
relatives  have  no  control  in  the  matter  whatever.  They  have  no 
interest  as  parties,  but  receive  notice  merely  to  inform  the  Court,  so 
that  the  best  appointment  for  the  welfare  and  interests  of  the  child 
may  be  made.  Ex  parte  Dawson,  3  Bradf.  S.  R.,  130.  Compare 
Farns worth  a.  Oliphant,  19  Barb.,  30.  See  also,  as  to  the  principles 
by  which  the  appointment  is  -to  be  made,  Foster  a.  Mott,  3  Bradf. 
S.  R.,  409. 

2.  Where  the  testator's  capacity  cannot  be  impeached,  probate  of  a  will 
cannot  be  refused  for  the  omission  of  the  names  of  near  relatives  of 
the  testator.     Nor  can  the  surrogate  insert  anything  in  the  will ;  it 
must  stand  as  it  is,  or  the  entire  instrument  must  fall.     The  jurisdic- 
tion of  the  surrogate,  in  respect  to  the  correction  of  wills,  is  by  the 
necessary  operation  of  the   Statute  of  Wills,  merely  negative,  and 
limited  to  refusing  probate  to  a  will,  or  part  of  a  will.     (Burger  a. 
Hill,  1  Bradf.  S.  -ft.,  374).     But  whether  a  will  may  not  be  refused 
probate  when  it  is  clearly  established  that  omissions  have  been  made, 
which,  as  the  will  stands,  defeat  entirely  the  testator's  intention ; 
Query?  Creely  a.  Ostrander,  3  Brodf.  S.  S.,  107. 

3.  When,  on  the  probate  of  a  will,  an  alleged  codicil  is  brought  in  by 
parties  who  are  interested,  but.  who  were  not  cited,  the  proper  course 
is  to  direct  them  to  file  an  allegation  propounding  the   codicil  for 
proof,  as  a  part  of  the  pending  proceeding.     Carle  a.  Underbill,  3 
Bradf.  S.  R.,  101. 

4.  It  seems  that  after  a  cause  before  the  surrogate  has  advanced  to  the 
examination  of  witnesses,  a  party  litigant  will  not  be  allowed,  in  gen- 
eral, to  renounce  contestation,  assign  his  interest,  and  become  a  wit- 
ness.     Sherwood  a.  Judd,  3  Bradf.  S.  R.,  267. 

5.  Where  it  appears,  on  application  by  creditors  to  the  Surrogate,  to 
sell  lands  of  a  deceased  person  for  the  payment  of  his  debts,  that  the 
title  of  the  deceased  to  the  lands  is  controverted,  and  that  therefore 
a  sale  cannot  be  advantageously  made,  proceedings  will  be  stayed 
until  the  parties  have  had  an  opportunity  to  determine  the  title  in  a 
competent  court.     After  proper  time  to  institute  a  suit  has  been 
allowed,  and  none  is  brought,  a  sale"  will  be  ordered  if  the  creditors 


560  ABBOTTS'  PEACTICE  DIGEST. 


TIME.  COMPUTATION  OF. 


still  require  it.  The  surrogate  has  no  jurisdiction  to  pass  upon  the 
title,  where  the  lands  were  prima  facie  vested  in  the  deceased. 
Hewitt  a.  Hewitt,  3  Bradf.  S.  R.,  265. 

6.  A  judgment  against  an  administrator,  is  not,  since  the  Revised 
Statutes,  evidence  of  assets.  It  now  proves  nothing  more  than  the 
amount  the  estate  owes  the  creditor.  All  the  jurisdiction  as  to  the 
accounts  is  reposed  with  the  surrogate  or  the  courts  of  equity,  and 
the  judgment  creditor  cannot  have  the  estate  distributed,  except 
through  the  medium  of  one  of  those  tribunals ;  nor  can  he  lawfully 
is^ue  execution  on  his  judgment  without  the  permission  of  the  sur- 
rogate. The  judgment  at  law  is  in  fact  only  a  liquidation  of  the 
debt,  and  does  not  conclude  the  administrator  or  executor  on  the 
question  of  assets,  at  all.  Ginochio  a.  Porcella,  3  Bradf.  S.  R.,  277. 

7.  Under  what  circumstances,  a  surrogate  is  justified  in  decreeing  pay- 
ment by  executors  of  a  claim  against  the  estate.     (Under  2  Rev. 
Stat*.,  116,  §   18,  subd.,  1).    Surrogate's  Court,  King's  Co.,  Mills  a. 
Thursby,  No.  7,  11  How.  Pr.  R.,  126. 

8.  An  attachment  will  not  be  granted  by  the  surrogate,  against  an  ad- 
ministrator, for  not  making  a  payment  out  of  assets  in  his  hands, 
pursuant  to  a  former  decree,  where  the  assets  have  been  trusteed  or 
attached  in  his  hands,  under  the  laws  of  another  State,  and  by  pro- 
ceedings which  constitute  a  lien  on  the  funds.     Sherwood  a.  Judd, 
3  BrwJf.  S.  R.,  419. 

9.  Where  one  who  was  executor,  administrator  and  guardian,  alleged, 
on   being    cited  to  account,  that    the   petitioner  had    assigned   his 
interest  in  the   subject  of  the  trusts  to  a  third  person,  not  a  party 
to  the  proceedings,— Held,  that  the  surrogate  had  not  jurisdiction  to 
determine  whether  the  assignment  was  valid,  and  that  the  respondent 
should  be  directed  to  account.     Bonfanti  a.  Deguerre.  3  Bradf.  S. 

£.,  429. 

DEPOSITION,  tit.  on  Commission,  5. 

TIME,  COMPUTATION  OF. 

LIMITATION  OF  ACTIONS,  1,  2;  MOTIONS  AKD  ORDERS,  15;  NOTICE,  2. 

TRIAL. 

].  For  the  purpose  of  determining  the  venue  of  a  transitory  action  by 
or  against  a  corporation  erected  by  the  laws  of  this  State,  the  resi- 
dence of  the  corporation  is  the  place  where  by  the  provisions  of  their 
charter  the  office  of  the  corporation  is  to  be  located  and  its  general 
business  to  be  carried  on.  The  fact  that  such  corporations  have  an 
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office  in  another  county  where  some  of  their  business  is  done,  does 
not  make  them  residents  there.  Their  residence  is  where  their  gen- 
ral  business  is  transacted.  (10  How.  Pr.  R.,  403).  Supreme  Ct.,  Sp. 
T.,  Hubbard  a.  The  National  Protection  Insurance  Company,  11  How. 
Pr.  R,  149. 

2.  A  motion  to  change  the  place  of  trial  is  usually  and  probably  must 
be  made  after  issue  joined ;  but  where  the  venue  is  laid  in  the  wrong 
county,  a  motion  to  change  it  to  the  right  county,  may  be  made  before 
issue  joined  or  at  any  time  thereafter  before  trial  is  held,  or  before 
judgment,  if  no  trial  is  had.    That  the  defendant  is  in  default  for  not 
answering,  is  no  objection  to  a  motion  by  the  defendant,  to  change 
the  place  of  trial  to  the  proper  county  ;  as  in  moving,  he  only  does 
what  plaintiff  should  have  done.     Ib. 

3.  On  a  motion  by  the  defendant  to  change  the  place  of  trial,  on  the 
ground  that  the  county  designated  in  the  complaint  is  not  the  proper 
county,  it  is  no  answer  that  the  plaintiff  has  material  witnesses  resid- 
ing in  the  county  where  the  venue  is  laid.     After  the  venue  is 
changed  to  the  proper  county,  the  plaintiff  can  move  to  change  it 
back  to  the  county  originally  named  in  the  complaint,  if  the  conve- 
nience of  witnesses  requires.     But  on  the  defendant's  motion,  the. 
convenience  of  witnesses  cannot  be  taken  into  account.     The  de- 
fendant has  no    opportunity  to  be  heard   on   that  question,    or  at 
least  none  to  present  any  affidavit  in  relation  to  it.  Ib. 

5.  When  the  personal  presence  of  defendant  in  a   criminal  action  is 
necessary  on  trial.     Blythe  a.  Tompkins,  Ante,  468. 

6.  No  proof  can  be  offered  of  facts  not  put  in  issue  by  the  pleadings, 
and  a  defendant  cannot  avail  himself  of  a  defence  not  set  up  in  his 
answer.     The  New  York   Central  Insurance   Co.,  a.  The  National 
Protection  Insurance  Co.,  20  Barb.,  468.     See  also  Brazil  a.  Isham, 
2  Kern.,  9. 

7.  In  an  action  for  libel,  the  question  whether  or  not  the  matter  con- 
tained in  the  publication  was  libelous,  is  a  question  for  the  decision 
of  the  court ;  but  if  the  publication  is  libelous,  it  is  for  the  jury,  not 
for  the  court  to  say  whether  it  is  applicable  to  the  plaintiff.     Green 
a.  Telfair,  20  Barb.,  11. 

8.  On  the  trial  of  an  action  in  the  Supreme  Court  the  defendant's  coun- 
sel assumed  that  the  only  questions  in  the  case  were  questions  of  law, 
and  argued  them  to  the  court  as  such,  and  acquiesced  in  the  disposal 
of  them  by  the  court  without  desiring  that  the  case  should  be  sub- 
mitted to  the  jury, — Held,  on  appeal  to  the  court  of  appeals,  that  the 
defendant  could  not  there  be  heard  to  object  that  questions  of  fact 
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were  involved  in  the  case  which  should  have  been  decided  by  the 
jury.     Barnes  a.  Ferine,  2  Kern.,  18. 

9.  An  objection  which  if  it  had  been  raised  at  the  trial  might  have 
been  then  obviated  by  an  exercise  of  the  discretion  vested  in  regard 
to  amendments  of  the  pleadings, — e.  g.,  that  there  is  a  variance  be- 
tween the  complaint  and  the  plaintiff's  evidence, — cannot  be  raised 
for  the  first  time  upon  appeal.     Such  objection  must  be  held  to  have 
been  waived  by  the  omission  to  take  it  at  the  proper  time.     Barnes 
a.  Ferine,  2  Kern.,  18. 

10.  So  of  an  objection  which,  if  it  had  been  raised  at  the  trial  might 
have  been  obviated  by  evidence ; — e.  g.,  that  a  suit  on  a  policy  of 
fire  insurance  which  provided  that  the  company  should  have  three 
months  in  which   to   pay  any  loss,  was  brought   before  the  three 
months  had  elapsed.     This  objection  had  it  been  taken  on  the  trial 
might  have  been  obviated  by  proof  of  a  waiver  of  the  benefit  of  the 
provision,  by  the  company.     Bumstead  a.  The   Dividend  Mutual 
Insurance  Co.,  2  Kern.,  81. 

11.  A  witness  may  be  cross-examined  as  to  whether  he  belongs  to  a 
secret  society, — e.  g.  the  order  of  United  Americans, — with  a  view 
to  show  that  the  principles  and  objects  of  such  society  are  such,  that 
his  testimony  is  liable   to  suspicion  of  unfairness.     The  People  a. 
Christie,  Ante,  256. 

12.  Where,  on  a  criminal  trial,  physicians   are  examined  by  the  prose- 
cution, on  the  question  of  the  prisoner's  sanity,  and  have  given  their 
opinions  on  the  direct  examination,  the  counsel  for  defendant  should 
be  allowed  to  put  inquiries  tending  to  test  the  skill  and  capacity  of 
the  witnesses,  and  the  correctness  of  their  conclusions  ;  and  to  ask 
them  their  opinions  upon  hypothetical  cases,  predicable  of  the  facts 
proved,  or  which    might  fairly  be  claimed  to    be  proved,  in    the 
cause.     The  People  a.  Lake,  2  Kern.,  358. 

13.  The  refusal  of  the  judge  to  permit  a  witness  to  be  recalled  after 
the  cause  has  been  submitted  to  the  jury  is  not,  a  ground  of  ex- 
ception.    It  is  within  his   discretion  to  grant  or  refuse  the  permis- 
sion.    Stacy  a.  Graham,  3  Duer,  444. 

14.  The  refusal  of  a  judge  to  charge  as  requested  by  counsel  is  not 
error,  when  he  has  already  given  to  the  jury  instructions  which  are 
substantially  in  conformity   with  the  request.      Holbrook  a.    The 
Utica  &  Schenectady  R.  R.  Co.,  2  Kern.,  236. 

15.  What  means  a  judge  may  employ  to  induce  a  jury  to  agree  upon 
a  verdict.     Supreme   Ct.,  Sp.    T.,  Green  «.  Telfair,   11  How.  Pr. 
R.,  260. 
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16.  In  an  action  for  the   price  of  lands   sold  by  the  plaintiff  to  the 
defendant,  the   judge  charged  the   jury  in  respect   to  finding  the 
value  of  the  lands,  that  if  there  was  a  difference  in  the  opinions  of 
witnesses  on  that  subject,  and  the  witnesses'  were  of  equal  integrity 
and  capacity,  they  might  take  the  average  of  the  witnesses'  estimates, 
as  the  value ;   that  they  were  under    no  obligation  to   do  so,  but 
that  it  was  legal,   if,  after    they  had    in  this  way  ascertained   an 
amount,  they  were  satisfied  it  was  the  value  of  the  farm,  and  thought 
proper  to  adopt  it  as  such, — Held,  that  this  instruction  was,  (notwith- 
standing Dana  v.  Tucker,  4  Johns.,  487),  an  improper  one.     The 
jury  ought  to  decide  upon  the  evidence  by  some  intellectual  pro- 
cess, giving  it  such  effect  as  in  their  judgment  it  deserves.     They 
should  not  be  encouraged  to  resort  to   such  a   substitute  for  judging 
of  the  value,  as  the  taking  an  average   of  the  testimony.     Thomas 
a.  Dickinson,  2  Kern.,  364. 

17.  In  all  cases  where  a  general  verdict  may  be  given  the  judge  may 
instruct  the  jury  to  find  upon  particular  questions   of  fact  stated  to 
them  in  writing.     Partridge  a.  Gilbert,  3  Duer,  184. 

18.  When  the  damages  to  be  given  are  limited  to  an  indemnity,  the 
judge  may  instruct  the  jury  to  find  the  particular  items  of  damage, 
and  the  sums  applicable  to  each.     Ib. 

19.  Under  what  circumstances  the  court  will  interfere  with  the  verdict 
of  a  jury  or  the  finding  of  a  referee  on  a  question  of  fact.    Kennedy 
a.  The  New  York  &  Harlem  R.  E.  Co.,  3  Duer,  69. 

20.  What  constitues  surprise  such  as   forms  a  ground  for  a  new  trial. 
Supreme  Ct.,  Sp.  T.,  Taylor  a.  Harlow,  11  How.  Pr.  R.,  285. 

21.  Of  the  power  of  the  court  to  grant  a  new  trial  on  the  ground  of 
excessive  damages ;    and   of   the    principles  on   which  that  power 
will  be   exercised.     Clapp  a.   The   Hudson   River  R.   R.    Co.,  19 
Barb.,  461. 

22.  Of  the  awarding  of  costs,  on  appeal  as  the  condition  of  granting  a 
new  trial.    Kennedy  a.  The  Harlem  R.  R.  Co.,  3  Duer,  659. 

23.  The  entry  of  judgment  upon  a  verdict,  as  security,  pursuant  to 
leave  given,  does    not  prejudice   a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  against  evidence.     Benedict  a.  Gaffe,  3 
Duer,  669. 

AMENDMENT,  2,  3,  6 ;  COSTS,  6,  10,  11,  12,  13,  14,  15;  DEPOSITION  ; 
EVIDENCE  ;  EXAMINATION  OF  ASSIGNOR  ;  EXAMINATION  OF 
PARTIES;  EXCEPTIONS  AND  BILL  OF,  1,2,  3,4;  JUDGMENT,  1, 
13  ;  JURY  ;  MARINE  COURT,  5  ;  REFERENCE,  6,  8. 
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UNDERTAKING. 


UNDERTAKING. 
AMENDMENT,  9,  10;  ARREST,  4,  5,  11 ;  INJUNCTION,  15,  17. 

USURY. 

AMENDMENT,  11. 

VENUE.  • 

MOTIONS  AND  ORDERS,  16 ;  TRIAL,  1,  2,  3, 4. 
VERIFICATION. 

1.  If  the  verification  of  a  complaint  is  defective,  the  case  stands  as  if 
an   unverified   complaint   had  been   served.      The   defendant  must 
answer  ;  but  he  is  entitled  to  serve   an  unverified  answer.     If  he 
does  so,  and  the  plaintiff  refuses  to  receive  the  answer  and  enters 
judgment,  it   will   be   irregular.     Ar.  T,  Superior  Ct.,   Sp.  T.,  Wil- 
liams a.  Kiel,  1 1  ff'jw.  Pr.  R.,  374. 

2.  An  affidavit  that  the  plaintiff  "  has  read  the  foregoing  complaint, 
and  knows  the  contents  thereof,  and   that  the   same  is   true," — is  an 
insufficient  verification.     The  defect  is  that  it  does  not  state  that  the 
affiant   has  any   knowledge   whether  the  complaint  is  true  or  not. 
A  verification  must  state  that  the  person  making  it  knows  every 
averment  in  the  pleading  to  be   true,  except  such  as  the  pleading 
itself  professes  to  state  on  information  and  belief.     Ib. 

3.  In  what  manner,  a  complaint  may  be  verified  by  attorney.     Smith 
a.  Rosentliall,   11    How.  Pr.  7?.,   442;  Gourney    a.  Wersuland,  3 
Duer,  613. 

4.  An  attorney  may  verify  a  pleading  in   behalf  of  his  non-resident 
client,  although  it  appears  that  the  client  has  a  resident  agent,  and 
that  it  is  through  him  the  attorney  has  obtained  his  information.     It 
is  not  necessary  that  a  pleading  should  be  verified  by  the  agent  who 
knows  most  about  the  matter.     Drevert  a.  Appsert,  Ante,  165. 

5.  Where  a  complaint  is  to  be  verified  by  an  attorney,  his  knowledge 
or  the  grounds  of  his  belief  must  be  set  forth  in   the  verification,  as 
well  as  the  reason  why  it  is  not  made  by  the  party,  and  this  notwith- 
standing that  the  action  is  on  a  written  instrument  for  the  payment 
x>f  money  only,  which  is  in  the  possession  of  the  attorney.     Supreme 
fit.,  Sp.  T.,  Hubbarda.  The  National  Protection  Insurance  Company, 
11  How.  Pr.  R.,  149. 

WAIVER. 

1.  Where  a  notice  of  appraisement  of  damages  for  the  taking  of  lands 
by  a  railroad  company,   (under  Laws  of  1847,  ch.  31,  §  4),  is  de- 
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fective,  nothing  short  of  an  appearance  by  the  party  whose  lands 
are  sought  to  be  taken,  and  actual  litigation  upon  merits,  ought  to  be 
regarded  as  an  implied  waiver  of  the  defect.  Cruger  a.  The 
Hudson  River  R.  R.  Co.,  2  Kern.,  190. 

2.  Service  of  a  general  notice   of  appearance,  accompanying  a  notice 
of  motion  to  set  aside  such  judgment,  is  not  a  waiver  of  the  irregu- 
larity.    Bierce  a.  Smith,  Ante,  411. 

3.  Where  defendants  served   an  answer  containing  several  defences, 
which  were  separately  stated,  but  not  numbered  as  required  by 
Kule   86,  but  the  answer  was  retained  without  objection  by  the 
plaintiff's  attorney, — Held,  that  the  plaintiff  waived  the  irregularity 
of  not  numbering  the   defences  by  not  returning  the  answer  with 
notice  of  the  objection.     Corbin  a.  George,  Ante,  465. 

4.  Issuing  a  second  execution  is  not  a  waiver  of  supplementary  pro- 
ceedings commenced  against  the  defendant  under  a  prior  execution 
returned  unsettled.     Fellerman's  Case,  Ante,  155. 

5.  What  objections  are  waived  by  a  defendant  who  is  sued  in  a  justice's 
court,  by  non-appearance, — what,  are  preserved  notwithstanding  the 
non-appearance.     Clark  a.  Van  Vrancken,  20  Barb.,  278. 

6.  In  an  action  before  a  justice  an  omission  to  challenge,  is  a  waiver 
of  all  objection  to  a  juror,  in  like  manner  as  an  omission  to  plead 
a  defence,  is  a  waiver  of   that  defence.      Whether    there  is   any 
appearance  or  not  by  the  defendant  makes  no  difference.     Ib. 

7.  The  provision  of  the  statute  prescribing  the  trial  within  which  a 
venire  for  a  second  jury  upon  a  discharge  of  the  first  by  a  justice 
for  their  failure  to  agree   shall  be  made  returnable,  (2  Rev.  Stats., 
345,   §  111),  was  designed  for  the  convenience  of  the  parties,  and 
compliance  with  it    may  be   waived  by   their  consenting  that  the 
process  be  returnable  at  a  later  period.      Fiero  a.  Reynolds,   20 
Barb.,  275. 

8.  A  person  arrested  on   a  void  warrant  and  taken  before  a  magis- 
trate does  not  waive  or  lose  his  right  of  action  for  false   imprison- 
ment, by  pleading  not  guilty   and    consenting  to  an  adjournment 
without  raising  objection  to  the  validity  of  the  warrant  or  regularity 
of  the  proceedings.     Blytlie  a.  Tompkins,  Ante,  468. 

SUMMARY  PROCEEDINGS,  3. 

WILL. 

1.  What  formalities  are  essential  to  constitute  the  due  execution  of  a 
will.  Vernam  a.  Spencer,  3  Brad.  S.  R.,  16;  Leaycraft  a.  Sim- 
mons, Ib.,  35 ;  Vaughan  a.  Bradford,  Ib.,  78;  Carle  «.  Underbill, 
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Ib.,  101;  Exparie  Leroy,  Ib.,  227;  Carroll  a  Norton,  Ib.,  291; 
Hunt  a.  Mootrie,  Ib,  322;  Rieben  a.  Hicks,  75.,  353;  Tyler  a. 
Mapes,  19  73or5.,  448 ;  McDonough  a.  Loughlin,  20  Barb.,  238. 

2.  What  formalities  are  essential  to  constitute  revocation.    McPherson 
a.  Clark,  3  Bradf.  S.  72.,  92. 

3.  The  construction  of  wills.     Clark  a.  Clark,  3  Bradf.  S.  7?.,  32 ; 
Phyfe  a.   Phyfe,    7"5.,   45;    Arcularius    a.   Geisenhainer,  75.,   64; 
Sweet  a.   Geisenhainer,   75.,   114;    The  Roman    Catholic  Orphan 
Asylum  a.  Emmons,  Ib.,  144;    McEwing    a.   Bertine,  76.,   194; 
Sherwood  a.    Sherwood,   Ib.,   230 ;  Burtis  a.    Doughty,  75.,  287  ; 
Pirnie  a.  Purdy,  19  Barb.,  60  ;  Hogan  a.  De  Peyster,  20  75.,  100 ; 
Roof  a.  Fountain,  20  Ib.,  527  ;  Grim  a.  Dyar,  3  7)wer,  354 ;  Lang- 
don  a.  Astor,  3  Diter,  477. 

SURROGATE'S  COURT,  2,  3. 

WITNESS.  <«^. 

COSTS,  15;  EVIDENCE  tit.  Opinions  and  Belief  of  Witnesses;  EX- 
AMINATION OF  ASSIGNOR  ;  EXAMINATION  OF  PARTIES  ;  SERVICE 
ANN  PROOF  OF,  3,  5  ;  SUPPLEMENTARY  PROCEEDINGS,  5 ;  TRIAL, 
2,3,9,  10,  11;  WILL,  1,2. 


THE     END. 
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